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IN  MEMORIAM 

FRANCIS  G.  HAMER 


At  the  session  of  the  Supreme  Court  of  the  State  of 
Nebraska,  January  6,  1919,  there  being  present  Honor- 
able Andrew  M.  Morrissey,  Chief  Justice,  Honorable 
Charles  B.  Letton,  Honorable  William  B.  Rose,  Honor- 
able Samuel  H.  Sedgwick,  Honorable  Albert  J.  Cornish, 
Honorable  James  R.  Dean,  and  Honorable  Chester 
A.  Aldrich,  Associate  Justices,  the  following  proceedings 
were  had: 

May  it  Please  the  Court:  Your  committee,  appointed 
to  draft  resolutions  in  commemoration  of  the  life  and 
services  of  the  late  Francis  G.  Hamer,  presents  to  the 
court  the  following: 

On  August  10th,  1918,  Honorable  Francis  G.  Hamer, 
our  beloved  brother  and  friend,  died  at  his  home  in 
Kearney,  at  the  age  of  seventy-five  years. 

Judge  Hamer  was  a  pioneer  citizen  and  lawyer  of 
the  state  and  had  been  uninterruptedly  engaged  in  the 
duties  of  his  profession  for  almost  fifty  years.  His 
practice  was,  perhaps,  more  varied  and  covered  wider 
fields  than  that  of  any  of  his  contemporaries.  His 
clients  came  from  every  walk  in  life,  and  whether  their 
liberty  or  their  property  was  involved,  Judge  Hamer 
gave  them  the  advantage  of  an  ability  and  integrity 
of  the  highest  order.  His  predominating  personal 
characteristic  as  a  lawyer  was  his  persistence.  He  never 
quit  nor  diminished  his  efforts  on  behalf  of  a  client  until 
a  final  and  unappealable  judgment  had  been  entered. 

As  a  judge  he  served  upon  the  bench  of  this  state 
for  nearly  twenty  years,  first  as  a  district  judge  and 
subsequently  to  the  time  of  his  death  as  an  honored 
member  of  this  court,  and  during  his  judicial  career 
he  served  the  cause  of  justice  without  fear,  without 
favor,  and  without  reproach. 
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Landing  his  professional  duties  called  for 
A  constant  labor,  still  Judge  Hamer  devoted 
3  talent  and  energy  to  public  affairs,  taking 
J  democratic,  rather  than  a  partisan,  view  of 
questions.  At  no  time  did  he  ever  shirk  or 
e  slightest  degree  the  duties  of  citizenship, 
imer  had  a  home  life  of  happiness  and  sun- 
ig  on  a  domestic  fidelity  natural  and  sincere. 
;e,  Be  It  Resolved,  that  in  the  death  of  Judge 
bar  has  lost  one  of  its  most  active  and  able 
hat  the  bench  has  lost  a  fair  and  able  judge, 
>mmonwealth    a    loyal,    upright    and    useful 

urther  Resolved,  that  these  resolutions  be 
n  the  records  of  the  court,  and  that  a  copy 
ted  by  .the  clerk  of  the  court  to  the  widow 
of  our  departed  brother. 

Norris    Brown, 
Lee  S.  Estelle, 
John   B.  Barnes, 
John    L.    McPheelt, 
H.  M.  Sinclair. 


Noeris  Brown: 

lease  the  Court:  A  number  of  speeches  are 
!  in  support  of  the  resolutions  just  read. 
;m  will  deal  at  length  and  in  detail  with  the 
id  ability  of  our  departed  and  distinguished 
dge  Francis  G.  Hamer. 
reason,  with  your  permission,  I  will  leave  the 
others  to  emphasize  his  virtues  as  a  citizen, 
reer  as  a  lawyer,  and  his  eminence  as  a 
>uld  speak  a  single  word  or  two  of  him  as  a 
i  known  to  all  who  knew  him  at  all  intimately 
Hamer  was  partisan  and  even  passionate  in 
lips.  His  personal  likes  were  very  strong, 
indeed,  that  he  never  permitted,  without 
rotest,  any  hostile  criticism  of  a  friend, 
f   the    friend    were  not    present    to    defend 
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himself.  To  his  credit  it  will  be  -remembered  that 
the  Judge  was  not  given  to  quick  or  unreasonable 
forgiveness  of  any  man  who  had  intentionally  wronged 
him.  He  was  steadfastly  human  in  that  regard.  Some 
one  has  said  that  friendship  is  the  child  of  the  heart.  If 
that  be  true,  Judge  Hamer  must  have  had  a  big  and  a 
strong  heart,  for  his  friendships  were  legion. 

After  all  is  said,  and  after  all  our  struggles,  whether 
on  or  off  the  bench,  whether  in  public  or  private  service, 
are  over,  the  one  thing  worth  while,  the  only  thing  that 
makes  life  beautiful  and  joyful  is  the  capacity  and 
aptitucle  for  a  friendship  that  rings  true.  You  may  ap- 
plaud justly  the  life  of  this  man  for  its  usefulness  and 
heap  high  with  praise  your  estimate  of  his  ability  and 
his  character  as  a  citizen  and  as  a  lawyer  and  as  a 
judge;  but  let  me  at  the  shrine  of  his  memory  lay  a 
single  flower  to  reflect  the  story  of  his  devotion  to 
friends.  Above  all  other  possessions,  his  friendships 
were  to  Judge  Hamer 's  heart  his  dearest  treasures. 

Judge  John  B.  Babnes: 

May  it  Please  the  Court:  I  first  became  acquainted 
with  Judge  Hamer  sometime  in  the  year  1884.  He  was 
then  a  member  of  the  law  firm  of  Hamer  &  Connor,  and 
I  have  known  him  quite  well  since  that  time.  I  remember 
him  at  that  time  as  a  lawyer  in  active  practice,  and  I  re- 
member that  I  rated  him  as  an  able  attorney  and  a  bril- 
liant  advocate,  one  who  was  always  especially  vigilant  in 
the  interests  of  his  clients.  The  history  of  his  life-work 
up  to  the  time  he  became  a  member  of  the  Supreme 
Court  shows  conclusively  that  he  never  deserted  the 
cause  on  which  he  was  engaged  until  the  final  decision 
of  the  court  of  last  resort  had  been  announced,  and  not 
then,  especially  in  criminal  cases,  until  the  last  oppor- 
tunity for  a  rehearing  had  been  denied  him.  I  am  sure 
the  members  of  this  Court  will  remember  his  resource- 
fulness and  his  persistence  in  all  such  cases.  He  was 
essentially  a  fighting  lawyer,  and  one  who  exhausted 
every  resource  in  the  interests  of  those  who  employed 
him. 
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.'    '  - 

He  was  always*  courteous  in  his  presentation  of  his 
;;;-,.  cases  and  observed  all  due  respect  to  the  courts.    After 

he  became  a  member  of  this  court  my  association  with 
him  became  closer,  and  I  knew  him  better.  I  always 
found  him  to  be  a  man  of  good  judgment,  and  his  efforts 
seemed  to  be  to  do  equal  and  exact  justice  between  liti- 
gants. He  was  fair  and  open-minded,  and  in  consultation 
he  generally  came  to  correct  conclusions;  but  in  the 
work  of  writing  opinions  he  was  not  always  felicitous. 
i:-'  In  his  long  practice  at  the  bar  and  in  preparing  briefs, 

he  formed  habits  that  caused  him  much  trouble  in 
formulating  supreme  court  opinions.  He  foutnd  much 
difficulty  in  condensing  his  views  so  as  to  always  meet 
the  approval  of  his  associates;  but  he  was  always  will- 
ing to  modify  his  views,  unless  he  felt  constrained  to 
disagree  with  the  majority  of  the  court  on  some  im- 
portant question  of  law  or  fact.  I  think  I  may  say  that 
he  relied  on  me  more  than  any  other  member  of  the 
court  to  smooth  out  those  difficulties,  and  I  learned  to 
know  and  appreciate  his  honesty.  He  was  a  man  of 
sincere  friendships  and  honesty  of  purpose,  and  he  has 
left  an  honorable  record  of  an  active  life-work.  He  died 
in  the  harness,  so  to  speak,  and  I  can  truthfully  say  of 
him  that  his  work,  as  a  whole,  was  well  done,  and  reflects 
credit  on  him  as"  a  man,  a  lawyer,  and  a  just  judge,  and 
on  surviving  members  of  his  family. 

Honorable  J.  L.  MoPheely: 

May  it  Please  the  Court:  It  was  my  lot  to  first  meet 
the  late  Judge  Hamer  in  a  courtroom  about  thirty-five 
years  ago,  and  very  soon  thereafter,  and  from  that  time 
until  his  death,  had  the  opportunity  to  study  and  fully 
understand  his  character,  our  acquaintance  soon  ripening 
into  a  very  close,  personal,  intimate  and  mutual  friend- 
ship,  also   very   close   professional   association. 

I  was  associated  with  him  in  some  quite  important 
litigation  and  considerable  of  less  importance. 

His  natural  ability  as  a  lawyer  was  re-enforced  by  an 
untiring  energy,  strong  personality,  alertness,  courage, 
an  unchangeable  devotion  to  his  clients '  causes  and  in- 
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terests;  the  cause  of  the  poor  or  indigent  client  re- 
ceived the  same  attention  as  those  able  to  pay  the  full 
value  of  his  services,  his  devotion  to  his  clients  in  this 
respect  calls  to  mind  the  lines  written  by  Hooper: 

"  'The  Law/    Its  seat  is  the  bosom  of  God,  all 

men  on  earth  do  it  homage,  the  weakest  as  feeUn:; 

its  care  and  the  greatest  as  not  exempt  from  its 

power/ ' 
Judge   Hamer's    manner   of    conducting    a    trial,    to 
observe  and  become  familiar  with  same,  was  helpful  to 
those  younger   in   practice   and   experience. 

His  friendship,  once  obtained,  never  faltered;  knowl- 
edge of  his  high  character  left  an  impression  not  soon 
to  be  forgotten;  his  friends  will  ever  remember  and 
cherish  his  memory. 

Honorable  H.  M.  Sinclair: 

On  August  10th,  1918,  Judge  Francis  G.  Hamer  passed 
into  the  Great  Unknown,  at  his  home  in  the  City  of 
Kearney,  aged  75  years.  A  long,  active  and  useful  life 
was  his  heritage.  He  came  to  Nebraska  in  the  pioneer 
days  when  the  state  was  young.  He  served  the  state 
of  his  adoption  loyally  and  faithfully  as  a  citizen 
and  the  profession  as  a  lawyer  for  fifty  years. 

His  services  to  the  state  were  broad  and  democratic. 
He  stood  for  equality,  and  with  voice  and  vote  advocated 
the  building  of  the  state,  its  laws  and  its  institutions 
along  broad  and  progressive  lines;  such  as  would  benefit 
and  protect  all  the  people,  the  rich  and  poor  alike,  and 
this  regardless  of  the  race,  color  or  previous  condition 
of  the  individual.  This  was  the  predominant  character- 
istic of  his  life  and  work.  It  was  never  absent  from 
his  mind. 

Strong  in  body  and  in  mind,  ready  and  able  in 
forensic  argument;  kind-hearted  and  sympathetic  he 
championed  the  cause  of  the  poor  and  needy,  the  aggriev- 
ed and  distressed,  the  weak  and  unfortunate,  with 
predominant  force  and  unbounded  zeal.  Coupled  with  his 
force  and  zeal  were  an  indomitable  will  and  preeminent 
courage. 
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never  became  so  overcast,  nor  the  clouds 
to  beget  despair.  He  never  doubted,  nor  did 
len  other  men  would  give  up  and  despair, 
lim  to  fight  with  unyielding  and  persistent 
always  wisely,  it  was  always  well  and  thor- 

yer,  Judge  Hamcr  was  engaged  in  much 
itigation.  He  was  original  in  ideas  and 
■  the  court  for  determination,  perhaps,  more 
at  were  new  and  interesting  than  any  other 
ihe    state.    These    questions    were    generally 

far  reaching,  based  on  the  fundamental 
an,  and  were  of  such  scope  and  character 
te  and  illustrate  the  temperament  and  trend 
Judge  Hamer  as  much,  if  not  more  so,  than 

his  life-work  that  he  has  left  us. 
yer  at  the  bar  he  was  amiable,  courteous 
lodating  to  his  brethren.  No  one  ever  re- 
ofessional  favor  that  was  refused  if  it  could 
To  his  clients,  he  was  the  personification  of 
zeal;  to  his  opponents,  courteous  and  fair; 
ourt,  respectful  and  helpful.  As  a  friend  he 
and  loyal.  He  was  not  a  hypocrite,  he  loved 
and  did  not  pretend  to  love  his  enemies, 
his  family.  His  domestic  life  was  felicity  in 
Id  be  asked.  He  was  blessed  with  a  loving 
i  wife,  and  a  son  and  daughter — splendid 
f  manhood  and  womanhood.    The  son,  whom 

is  an  eminent  representative  of  his  worthy 
red  and  lived  the  life  of  the  simple  virtues 

ge  he  served  the  state  for  nearly  twenty 
1  this  capacity  he  served  the  cause  of  justice 
r,  without  favor  and  without  reproach, 
eulogy  is  within  the  powers  of  man.  But 
3.  To  us  it  is  farewell ;  to  the  world  it  is  good 
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"Leaves  have  their  time  to  fall, 

And  flowers  to  wither  at  the  north  wind's  breath, 

And  stars  to  set,  but  all, 

Thou  hast  all  seasons  for  thine  own,  Oh  Death." 

Chief  Justice  A.  M.  Morrissey: 
To  me,  Judge  Hamer  was  more  than  a  brother  at  the 
bar  or  an  associate  upon  the  bench.  He  stimulated  my 
youthful  ambition  to  become  a  lawyer,  encouraged  my 
early  efforts  in  the  trial  of  causes,  and  was  my  indulgent 
friend  and  coworker  to  the  last.  Others  have  spoken 
of  him  as  the  lawyer,  the  jurist,  the  pioneer.  I  concur 
in  all  they  have  said,  but  I  prefer  to  remember  him 
only  as  my  friend. 

The  Great  Napoleon  said  the  test  of  friendship  was 
the  ability  "to  love  our  friends  with  all  their  faults/' 
Judge  Hamer  met  the  Napoleonic  test.  Free  from 
petty  vices  himself,  he  was  considerate  of  those  less 
strong.  If  I  may  paraphrase  his  own  language  as 
applied  to  another,  he  carried  in  his  soul  a  flood  of  love 
and  tenderness,  and  of  balm  and  charity  for  bruised  and 
wounded  hearts.  He  stood  for  the  poor,  the  weak,  the 
fallen  and  distressed,  and  lpved  them  all. 

A  complete  report  of  these  proceedings  will  be  spread 
upon  the  journal  and  published  in  our  reports. 


IN  MEMORIAM 

THOMAS  0.  C.  HARRISON 


At  the  session  of  the  Supreme  Court  of  the  State  of 
Nebraska,  September  15,  1919,  there  being  present 
Honorable  Andrew  M.  Morrissey,  Chief  Justice,  Honor- 
able Charles  B.  Letton,  Honorable  WilJiam  B.  Rose, 
Honorable  Samuel  H.  Sedgwick,  Honorable  Albert 
J.  Cornish,  Honorable  James  R.  Dean  and  Honorable 
Chester  A.  Aldrich,  Associate  Justices,  the  following 
proceedings  were  had : 

TO    THE    HONORABLE    SUPREME    COURT    OF 

NEBRASKA : 

Your  Committee  appointed  to  prepare  and  submit 
a  brief  memorial  and  resolutions  on  the  death  of  Honor- 
able Thomas  0.  C.  Harrison,  late  Chief  Justice  of  this 
court,  submit  the  following  report: — 

Honorable  T.  0.  C-  Harrison  was  born  in  Ohio  in  1849, 
and  came  to  this  state  in  1873,  following  his  admission 
to  the  bar  in  his  native  state,  and  making  his  home  in 
Grand  Island,  where  he  resided  until  his  death  May  29, 
1919,  at  the  age  of  seventy  years. 

He  served  as  County  Judge,  District  Judge,  Associate 
Justice  and  Chief  Justice  of  this  court,  retiring  January 
4,  1900.  His  opinions  while  on  the  supreme  bench  will 
be  found  in  Volumes  38  to  59  of  the  Nebraska  reports. 

He  was,  during  all  his  judicial  career,  a  patient,  pains- 
taking and  laborious  judge,  courteous  and  considerate 
to  all  members  of  the  bar  and  especially  to  younger 
members.  He  was  slow  in  reaching  his  conclusions  and, 
while  counsel  may  have  sometimes  felt  that  his  decisions 
were  wrong,  they  always  felt  that  they  were  the  result 
of  his  deliberate  and  unbiased  judgment. 

(xiv) 
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Upon  his  retirement  from  this  high  tribunal  in  1900, 
he  quietly  and  modestly  took  up  the  varied  duties  of  a 
member  of  the  bar  and  continued  in  the  practice  of  the 
law  until  one  short  week  before  his  death.  His  private 
life,  like  his  public  career,  was  stainless  and  without 
reproach.  There  was  nothing  in  his  career  as  a  public 
servant  or  private  citizen  that  should  in  mercy  be  cover- 
ed bv  the  mantle  of  charity.  There  was  nothing  to  be 
concealed  from  public  view — 1  .thing  for  which  apologies 
should  be  made,  but  very  much  to  be  commended. 

Therefore,  Be  It  Resolved  by  the  bench  and  bar  of 
this  state : 

That  in  the  death  of  Honorable  T.  0.  C.  Harrison  we 
have  lost  a  distinguished  and  worthy  citizen,  an  able 
lawyer,  a  just  and  upright  judge,  whose  memory  will 
ever  be  an  inspiration  to  his  brethren  of  the  bench  and 
bar  of  this  state. 

Resolved.  That  we  tender  to  his  bereaved  family  our 
sympathy  and  condolence  in  the  hours  of  their  sorrow. 

Resolved.  That  these  resolutions  be  spread  at  length 
on  the  records  of  this  court  and  that  a  copy  thereof  be 
furnished  to  the  family  of  the  deceased. 

Respectfully  submitted, 
0.  A.  Abbott, 
T.  L.  Norval, 

7  » 

A.  M.  Post, 
W.  A.  Prince. 

Honorable  0.  A.  Abbott: 

May  it  Please  the  Court:  From  his  early  manhood 
until  his  sudden  and  untimely  death,  covering  a  period 
of  forty-six  years,  Judge  Harrison  was  a  resident  of 
Grand  Island,  and  retained  that  residence  while  serving 
as  a  judge  of  this  court.  During  much  the  larger  part  of 
that  period,  and  until  the  dawning  of  the  nineteenth 
century,  he  stood  in  the  limelight  of  judicial  office, 
succeeding  rapidly  from  county  judge,  judge  of  the  dis- 
trict court  to  the  supreme  bench,  and  then  quietly  and 
modestly  taking  up  the  miscellaneous  practice   of  the 
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country  lawyer,  which  he  continued  up  to  a  few  days  be- 
fore his  death. 

Residing  in  that  city  before  he  came,  and  engaged  dur- 
ing all  those  years  in  the  active  practice  in  all  the  courts 
over  which  he  was  called  to  preside  from  time  to  time, 
gave  me  exceptional  opportunities  to  observe  his  conduct 
and  character  in  all  those  varied  relations  and  in  the 
more  important  duties  of  his  common  civic  relations  to 
society  and  to  the  community  in  which  he  lived  and 
moved. 

Uniform  courtesy  and  consideration  of  the  rights, 
duties  and  opinions  of  others  with  whom  he  came  in  con- 
tact was  always  a  leading  trait  in  his  character.  He 
was  not  inclined  to  be  disputatious  or  dogmatic  in 
regard  to  his  own  opinions  on  any  given  subject  of  law 
or  ethics,  of  politics  or  religion,  of  morals,  or  man- 
ners— I  do  not  mean  to  be  understood  that  he  enter- 
tained no  fixed  opinions  on  such  matters;  but 
that  he  wras  at  all  times  tolerant  of  the  opinions  and 
predilections  of  others.  He  did  not  feel  himself  called 
upon  to  correct  the  faults  or  follies  of  his  associates, 
but  to  be  at  all  times  respectful  and  tolerant  of  the 
opinions  and  foibles  of  others.  If  he  ever  essayed  the 
role  of  a  reformer,  it  was  by  the  practice  of  the  moral 
and  social  virtues,  and  not  by  their  profession  or 
proclamation   from   the  housetops. 

As  a  judge  on  the  bench,  the  same  characteristics  of 
toleration  and  respect  for  the  opinion  of  others  led 
him  to  become  a  patient  listener  to  the  most  prosy 
or  fallacious  arguments  of  honest  and  well-meaning 
counselors  at  the  bar,  while  retaining  unmoved  his 
own  opinions  on  the  law  or  the  proved  facts  in  the 
given  case.  He  sought  with  untiring  industry  and 
patience  for  precedents  of  decided  cases  to  guide 
his  opinions.  It  is  but  just  to  say  of  him  that 
he  loved  to  follow  the  footsteps  of  other  judges  who 
had  spoken  on  the  subject,  even  though  what  was  said 
might  be  foreign  to  the  subject  then  under  consideration 
by  such  court.  He  was  deliberate  and  cautious  in  the 
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formation  and  in  the  expression  of  his  opinions.  His 
conclusions  when  reached  were  his  honest  opinions,  un- 
biased and  uninfluenced  by  any  improper  considerations. 
No  breath  of  suspicion  ever  tarnished  his  judicial 
record.  His  conclusions  might  be  wrong,  but  they 
could  not  have  been  wrongfully  entertained.  They  were 
his  deliberate  opinions,  unbiased  and  unfettered  by 
any  paltry  considerations,  and  were  the  results  of 
patient  and  industrious  research. 

He  was  a  safe  and  able  counselor  in  the  affairs 
of  men,  and  possessed  in  a  rare  degree  the  confidence  of 
clients,  and  never  betrayed  the  confidence  reposed  in  him. 

He  married  in  early  life,  and  was  a  devoted,  faithful 
and  affectionate  husband,  but  was  denied  the  comfort 
and  consolation  that  the  presence  of  children  in  his 
home  would  have  afforded  him.  There  were  no  "chil- 
dren round  his  bed"  when  the  grim  messenger  of  death 
summoned  him  from  the  land  of  the  living. 

He  was  a  good  citizen,  a  good  lawyer,  an  upright, 
conscientious  judge.  There  is  nothing  in  his  life  that 
should,  in  the  charity  extended  to  all  human  frailties, 
be  covered  by  the  mantle  of  silence  today.  There  is 
nothing  to  condemn,  but  much  to  commend  to  all  his 
brethren  at  the  bar. 

His  conduct  and  example  are  still  a  living  force 
for  the  guidance  and  benefit  of  all.  They  are  the  most 
enduring  monuments  that  can  be  erected  to  perpetuate 
a  life  of  useful  activity.  The  world  is  better,  brighter 
and  happier  because  he  lived  in  it. 

Judge  A.  M.  Post: 

It  was  my  privilege  during  a  period  of  nearly  two 
score  years  to  enjoy  an  intimate  acquaintance  with 
Judge  Harrison.  I  knew  him  as  a  struggling  lawyer  at 
the  beginning  of  his  professional  career  in  this  state, 
as  county  judge  of  Hall  county,  and  during  our  service 
as  judges  of  adjoining  districts. 

*    We  had  frequent  occasions  for  exchange  of  dockets, 
which  afforded  me  ample  opportunity  to  judge  of  the 
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regard  in  which  he  was  held  wherever  known,  and  it  is 
no  exaggeration  to  say  that  he  was,  by  all  coming  within 
the  sphere  of  his  influence,  esteemed  as  a  model  citizen 
and  a  wise  and  just  judge.  I  later  enjoyed  four  years  of 
intimate  companionship  with  him  as  a  member  of  this 
body,  which  is  to  me  a  lasting  and  cherished  memory. 

Judge  Harrison  was  richly  endowed  with  the  qualities 
of  mind  and  heart  that  are  the  seeds  of  true  friendships, 
and  it  may  with  truth  be  said  he  had  no  recognized 
enemy.  He  was  in  mind  singularly  pure  and  simple, 
disposed  to  shrink  from  life's  sterner  conflicts;  yet  no 
Sir  Galahad  of  legendary  fame  was  ever  more  jealous 
of  his  personal  honor  or  more  courageous  in  defense 
thereof. 

In  practice  he  never  affected  advocacy  and  shrunk 
from  forensic  disputation,  but  was  eminently  wise  and 
safe  in  counsel.  He  was  temperamentally  judicial;  and, 
if  there  were  among  his  contemporaries  men  of  ampler 
opportunity  and  wider  range  of  vision  or  more  com- 
prehensive knowledge  of  precedents,  none  had  a  firmer 
grasp  upon,  or  a  finer  conception  of,  the  fundamentals 
of  the  law. 

If  his  published  opinions  may  be  said  to  lack  the  lit- 
erary excellence  of  some  writers,  it  will  be  remembered 
that  faultless  rhetoric  is  not  the  test  of  legal  merit,  and 
the  soundness  of  Judge  Harrison's  reasoning  has 
rarely  been  questioned. 

He  was  withal  a  courteous  high-minded  gentleman, 
with  a  heart  ever  overflowing  with  kindness,  and  whose 
sterling  character  and  faithful  and  efficient  public 
service  entitled  him  to  an  honorable  place  in  the  his- 
tory of  the  state. 

Honorable  W.  A.  Prince: 

To  The  Honorable  Supreme  Court  of  Nebraska. 
Having  been  appointed  by  your  honorable  body  as 
one  of  the  committee  to  prepare  and  present  resolutions 
upon  the  death  of  Honorable  T.  0.  C.  Harrison,  and 
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being  unable  to  be  present  at  the  memorial  exercises 
to  be  held,  September  15th;  at  the  request  of  the 
Chairman,  Honorable  0.  A.  Abbott,  I  have  prepared  a 
few  remarks  and  have  asked  him  to  present  the  same 
at  that  time. 

I  first  became  acquainted  with  Judge  Harrison  more 
than  thirty  years  ago,  when  I  came  to  Grand  Island  to 
enter  upon  the  practice  of  law.  For  many  years  after 
that  time  he  was  district  judge  of  this  district,  and  was 
afterwards  elected  to  and  served  a  term  as  one  of  the 
judges  of  the  supreme  court  of  this  state. 

One  characteristic  that  will  ever  be  remembered  by 
all  young  attorneys,  who  appeared  before  Judge 
Harrison,  was  his  extreme  kindness  and  courtesy  to 
them.  We  alwavs  felt  that  he  would  overlook  our  mis- 
takes  and  not  allow  the  rights  of  our  clients  to  be  preju- 
diced by  any  errors,  which  we  might  make,  unless  they 
were  absolutely  vital  in  the  case.  He  was  kind,  patient, 
and  considerate. 

As  district  judge,  justice  was  his  motto  with  all 
classes  of  people  as  well  as  with  the  members  of  the 
bar.  All  felt  that  he  attempted  to  hold  the  scales  of 
justice  equal  between  all  parties,  corporate  or  indi- 
vidual, rich  and  poor  alike. 

We  are  familiar  with  his  record  as  a  member  of  this 
honorable  court.  He  filled  the  position  with  dignity 
and  honor.  He  chose,  perhaps,  to  follow  well  beaten 
paths,  rather  than  to  hew  a  way  through  untrodden 
forests.  That  was  extremely  characteristic  of  him  as  a 
district  judge  and  also  as  a  practitioner  at  the  bar. 

After  his  term  as  supreme  judge,  he  and  I  were  part- 
ners for  many  years.  His  one  characteristic  that  all 
recognized  was  his  unquestioned  personal  honor  and 
integrity.  Perhaps  he  did  not  possess  the  utmost  con- 
fidence in  his  own  ability  and  that  self-reliance  which 
are  characteristics  of  great  trial  attorneys,  but  he  did 
possess  a  spirit  of  fairness  and  an  extreme  desire  that 
justice,  and  only  justice,  should  be  done. 
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He  had  a  host  of  personal  friends,  few,  if  any,  ene- 
mies. He  never  harbored  resentment.  No  matter  how 
bitter  might  be  a  legal  controversy,  when  he  passed 
from  the  courtroom  all  personal  feeling  disappeared. 
His  faults  lie  gently  on  him  while  his  many,  many  vir- 
tues will  ever  be^  remembered  by  those  who  knew  him 
best. 


During  the  period  covered  by  these  reports,  in  ad- 
dition to  the  cases  reported  in  this  volume,  there  were 
1.2  cases  affirmed  by  the  court  without  opinion,  and 
185  cases  disposed  of  by  the  supreme  court  commission. 
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Thomas  L.  Briggs,  appellee,  v.  Keith  Neville  et  al,, 

|  APPELLANTS. 

I  Filed  December  14,  1918,    No.  20717. 

1.   Public   Lands:    Mineral'    Rights.     The    decision    in    Fawn   Lake 
Ranch  Co.  v.  Cumoow,  102  Neb.  288,  is  adhered  to. 

!  2.   Constitutional  Law:   Statute:   Mineba'l  Lands:   Leases.     Chapter 

7,  Laws  of  the  Extraordinary  Session,  1918,  does  not  violate  sec- 

!  tions  11,  13,  or  15,  art.  Ill  of  our  Constitution,  nor  the  Fourteenth 

amendment  of  the  federal  Constitution. 

.  3.  Mineral  Lands:  Leases.  Under  that  statute,  all  leases  of  mineral 
lands  must  be  made  to  the  highest  bidder  in  open  competition  and 
upon  due  notice. 

4.    :   :   Rights  op  Agricultural  Lessee.    The  lessee  of 

mineral  rights  cannot  interfere  in  any  respect  with  the  rights 
of  the  agricultural  lessee  to  his  damage,  without  providing  for 
and  satisfying  such  damage.  If  such  claim  for  damages  cannot 
be  otherwise  adjusted,  a  court  of  equity  would  take  jurisdiction. 

Appeal  from  the  district  court  for  Lancaster  county : 
Frederick  E.  Shepherd  and  William  M.  Morning, 
Judges.  '  Reversed,  with  directions. 

Willis  E.  Reed,  Attorney  General,  Charles  S.  Roe  and 
George  W.  Ayres,  for  appellants. 

1  F.  M.  Tyrrell,  W.  A.  Diltvorth  and  J.  H.   Walker* 

contra. 

Stout,  Rose  &  Wells,  for  lessees. 

!  Sedgwick,  J. 

1  These  defendants,  as  the  state  board  of  educational 

lands  and  funds,  were  about  to  lease  the  mineral  rights 

a) 


2    '  NEBRASKA  REPORTS.  [Vol.  103 

Brlggi  v.  Neville. 

in  school  lands  belonging  to  the  state,  and  this  plain- 
tiff, who  holds  a  prior  lease  of  the  lands,  brought  this 
action  in  the  district  court  for  Lancaster  county  to 
enjoin  the  execution  of  the  proposed  lease.  The  trial 
court  found:  "That  said  plaintiff  is  raising  hay  and 
live  stock  on  said  land,  and  that  said  lakes  furnish 
water  for  his  stock  and  to  Bubirrigate  his  hay  land; 
that  by  means  of  such  snbirrigation  he  is  enabled  to 
grow  enough  hay  to  feed  his  Btock  during  the  winter, 
and  that  without  the  same  such  hay  could  not  be  pro- 
duced. The  court  further  finds  that  the  defendants,  as 
a  board,  and  under  chapter  7  of  the  enactments  of  the 
extraordinary  session  of  the  legislature  of  1918,  are 
about  to  lease  said  school  land  to  parties  who  will  im- 
mediately drain  said  lakes  in  the  extraction  of  potash 
from  their  waters,  and  that  thereby  the  plaintiff  will  be 
deprived  of  valuable  property  rights  in  the  respect  in- 
dicated. The  court  finds  with  respect  to  the  enactment 
of  said  chapter  7  that  it  is  void  in  so  far  as  it  attempts 
to  authorize  the  defendants  to  so  lease  the  described 
land  during  the  term  of  plaintiff's  present  lease  and  that 
as  to  plaintiff  and  as  to  the  land  in  question  it  contra- 
venes the  provisions  of  the  Constitution  against  the  im- 
pairment of  contracts  and  against  the  taking  of  private 
property  for  public  use  without  just  compensation." 

The  defendants  had  leased  the  mineral  rights  in  the 
lands  in  question  before  the  decision  of  this  eourt  in 
Fawn  Lake  Ranch  Co.  v.  Cumbow,  102  Neb.  288,  which 
lease  was  void  under  that  decision,  and  the  defendants 
were  proposing  to  execute  a  preference  lease  to  the 
same  lessee  under  the  provision  of  section  16,  ch.  7  of 
the  Laws  of  the  Extraordinary  Session  of  the  Legisla- 
ture in  1918.  In  the  Cumbow  case,  above  referred  to, 
it  was  held:  "The  removal  of  mineral  from  land  lessens 
the  value  of  the  inheritance,  and  constitutes  waste, 
which  is  forbidden  by  the  terms  of  the  school  land 
lease  under  which  plaintiff  claims  and  by  the  statute 
relating  to  school  lands."  And:  "Under  section  1,  art. 
VTII  of  the  Constitution,  the  board  of  educational  lands 
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and  funds  is  vested  with  the  power  of  sale,  leasing,  and 
general  management  of  school  lands  under  the  direction 
of  the  legislature  and  in  such  manner  as  may  be  pre- 
scribed by  law."  And  that  under  the  statutes  as  they 
then  existed  the  state  board  had  no  authority  to  dispose 
of  mineral  rights  in  the  school  lands  of  the  state,  except 
the  right  to  take  sand  and  gravel  therefrom  as  pro- 
vided in  section  5855,  Rev.  St.  1913.  Without  further 
discussion,  therefore,  it  must  be  held  that  this  plaintiff 
by  his  agricultural  lease  obtained  no  right  to  the  potash 
and  other  minerals  that  might  exist  in  the  land.  As  these 
minerals  are  much  more  valuable  than  the  agricultural 
lease,  and  all  interests  of  the  lessee  thereunder,  it 
follows  that  the  state  can  remove  the  same  from  the 
land  after  making  due  compensation  to  the  former  les- 
see for  any  injury  caused  thereby  to  the  leasehold  es- 
tate, there  being  an  implied  reservation  of  the  right  of 
entry  for  that  purpose. 

The  questions  now  to  be  determined  are  :  (1)  Whether 
the  act  of  the  legislature  of  1918  is  constitutional  and 
valid;  and,  if  so,  (2)  what  is  the  meaning  and  con- 
struction of  the  section  of  the  statute  under  which  the 
board  was  proposing  to  proceed  in  making  the  lease 
in  question;  and  (3)  whether  by  the  proposed  action  of 
the  board  the  rights  of  this  plaintiff  in  the  lands  in 
question  would  be  unlawfully  invaded. 

By  section  13,  art.  Ill  of  the  Constitution,  a  state 
officer  is  not  allowed  to  "be  interested  either  directly  or 
indirectly,  in  any  contract  with  the  state,"  which  is 
"  authorized  by  any  law  passed  during  the  term  for 
which  he  shall  have  been  elected."  If  it  is  a  fact  that 
one  of  the  members  of  the  legislature  is  directly  or 
indirectly  a  party  to  some  of  these  contracts,  this  pro- 
vision of  the  Constitution  would  prevent  him  from 
claiming  any  rights  under  such  contract,  but  it  would 
not  necessarily  render  this  act  of  the  legislature  void. 

The  statute  in  question  appears  to  be  complete  in 
itself,  and  is  not  an  amendment  of  sections  5845-5875, 
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Bev.  St.  1913,  and  is  therefore  not  a  violation  of  sec- 
tion 11,  art.  Ill  of  the  Constitution. 

It  does  not  appear  to  he  an  attempt  to  grant  special 
privileges,  immunities  and  franchises,  nor  to  abridge  the 
rights,  privileges  and  immunities  of  citizens  of  the 
United  States,  and  is  therefore  not  in  violation  of  sec- 
tion 15,  art.  Ill  of  the  Constitution,  nor  the  Fourteenth 
amendment  of  the  federal  Constitution  In  those  respects. 
The  act  is  not  invalid  for  any  of  the  reasons  suggested. 

Section  16  of  the  act  is  as  follows:  "The  holders  of 
mineral  leases  heretofore  granted  by  the  board  of 
educational  lands  and  funds,  which  leases  have  been  de- 
clared invalid,  may  apply,  under  the  direction  of  this 
act,  for  new  leases,  and  the  board  may  in  its  discretion 
determine  if  the  bonus  and  royalty  is  equal  or  better 
than  the  bona  fide  competitive  bids.  If  the  lessee  has 
made  extensive  or  expensive  preparation  and  is  pre- 
pared for  proceeding  with  development,  the  board  may 
in  its  discretion  consider  the  same  and  issue  new  leases 
to  said  lessee  under  and  by  virtue  of  this  act." 

The  construction  of  this  section  is  not  without  diffi- 
culty. Attorneys  for  other  lessees  interested  in  the 
result  of  this  litigation  were  granted  leave  by  the  court 
to  file  a  brief  in  their  behalf,  and  in  this  brief  they  have 
presented  a  very  interesting  discussion  of  the  meaning 
of  this  section.  It  is  therein  argued  that  this  section 
of  the  act  "intended  to  vest  in  the  board  power  to  give 
some  measure  of  relief  to  the  holders  of  mineral  leases 
previously  granted,  all  of  which,  the  act  recites,  have 
been  declared  invalid — particularly  to  those  who  have 
made  either  extensive  or  expensive  preparation,  and  are 
prepared  for  proceeding  with  development."  The  board 
has  to  do  with  the  interest  of  the  Btate,  and  as  the  state 
was  to  share  in  the  profits  of  the  undertaking  by  ob- 
taining a  market  for  its  minerals,  and  as  these  profits 
might  he  much  greater  by  special  demand  for  these 
products  under  the  circumstances  existing  when  the 
legislation  was  enacted,  the  board  might  consider  those 
matters  in  determining  the  advantage  that  would  come 
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to  the  state  tinder  the  respective  bids.  If  a  bidder 
specifies  the  extent  and  expensiveness  of  his  prepa- 
ration to  proceed  with  the  work  under  a  former  void 
contract,  the  board  might  '  *  consider  the  same  and  issue 
new  leases  to  said  lessee  under  and  by  virtue  of  this 
act,"  and  should  determine  upon  careful  investigation 
what  advantage  the  state  would  necessarily  derive  from 
the  fact  that  the  work  might  be  sooner  and  more  effec- 
tively done  because  of  their  extensive  and  expensive 
preparations.  The  provision  that  the  board  may  "de- 
termine if  the  bonus  and  royalty  is  equal  or  better  than 
the  bona  fide  competitive  bids ' '  cannot  be  complied  with 
unless  there  have  been  "bona  fide  competitive  bids." 
Therefore  we  must  determine  how  the  bonus  and  royalty 
is  to  be  compared  with  the  competitive  bids,  to  deter- 
mine whether  it  is  equal  or  better.  By  section  9  of  the 
act,  when  there  is  more  than  one  applicant  for  the  same 
land,  "the  rights  thereon  may  be  awarded  to  the  legally 
qualified  applicant  paying  the  highest  and  best  bid,  to 
be  determined  by  taking  into  consideration  both  the 
bonus  and  royalty,  the  award  being  made  after  proper 
legal  notice  in  such  manner  as  the  state  board  shall  de- 
termine best  calculated  to  protect  public  interest."  The 
board  should  call  for  competitive  bids  as  the  statute 
contemplates,  and  the  holders  of  these  invalid  leases 
may  bid  with  others,  and  specify  in  their  bids  the  bonus 
and  royalty  provided  for  in  their  former  contracts.  If 
the  lessees  have  paid  money  into  the  state  treasury 
under  the  contracts  that  have  been  declared  void,  such 
payments  would,  as  a  matter  of  course,  be  taken  into 
consideration  and  allowed  by  the  board  as  payments 
upon  their  lease  if  they  were  successful  bidders.  If 
they  were  not  successful  bidders,  money  so  paid  on 
their  former  void  contracts  would  be  returned  to  them. 
The  legislature  would  make  appropriation  for  that  pur- 
pose if  necessary.  As  the  statute  now  is,  the  board 
might  include  more  than  one  tract  of  land  in  a  proposed 
lease  of  mineral  rights,  if  in  their  reasonable  discretion 
the  state  would  realize  larger  returns  by  so  doing.  If  the 
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respective  tracts  were  offered  sperately  in  separate 
proposed  leases,  and  at  the  same  time  offered  collec- 
tively in  one  proposed  lease,  it  could  readily  be  deter- 
mined which  bids  were  more  advantageous  to  the  state. 

The  briefs,  so  far  as  we  have  noticed,  do  not  refer 
to  the  particulars  of  any  legal  notice  given,  and  it  seems 
to  be  conceded  that  this  plaintiff  was  offering  more  for 
these  mineral  rights  than  the  parties  to  whom  the 
board  was  proposing  to  make  the  lease,  and  the  plain- 
tiff's offer  was  being  refused  without  any  investigation 
on  the  part  of  the  board  as  to  the  relative  advantages 
that  would  accrue  to  the  state  under  the  respective 
offers.  This  was  a  violation  of  the  statute,  and  should 
have  been  enjoined  by  the  court. 

Some  of  the  provisions  of  the  statute  are  not  as 
clear  as  perhaps  might  be  desired,  but  it  appears  to 
make  provision  for  compensating  the  agricultural  les- 
sees for  damages  they  may  suffer  under  these  leases  of 
mineral  rights.  Section  8  of  the  act  contains  provisions 
as  to  the  terms  of  leases  of  mineral  rights,  and  contains 
a  clause:  " Lessee  shall  pay  for  all  damages  to  growing 
crops,  caused  by  his  operations,  and  for  the  use  of  the 
land  necessarily  occupied.' '  It  is  contended  that  the 
act  does  not  contain  any  provision  for  ascertaining 
the  amount  of  these  damages,  but  if  the  lessee  of  these 
mineral  rights  is  not  authorized  under  his  lease  to  in- 
terfere in  any  respect  with  the  rights  of  the  agricul- 
tural lessee  without  providing  for  and  satisfying  such 
damages,  and  if  he  is  willing  to  accept  the  lease  upon 
those  terms,  the  rights  of  the  agricultural  lessee  are 
not  injured  by  this  statute.  The  lessee  of  the  mineral 
rights  would  rely  upon  being  able  to  make  reasonable 
adjustment  with  the  former  lessee,  and  he  could  not  be 
wholly  and  arbitrarily  deprived  of  his  right  to  ex- 
tract these  minerals  by  unreasonable  demands  of  the 
former  lessee.  It  is  suggested  in  the  briefs  that  the 
state  might  exercise  its  right  of  eminent  domain,  and 
provide  some  adequate  method  of  ascertaining  the  dam- 
ages of  the  agricultural  lessee,  and  protecting  him  in 


Vol.  103]  SEPTEMBER  TERM,  1918. 

Bank  of  Waverly  v.  Daily. 

all  his  rights  under  his  lease  until  such  damages  are 
paid,  and  so  make  the  mineral  lease  effective.  The 
legislature  will  soon  be  in  session  and  may  see  proper 
to  amend  the  statute  in  that  respect.  If  there  is  no 
other  method  provided  for  adjusting  such  claims  of 
damage,  a  court  of  equity  might  provide  a  method.  The 
trial  court,  therefore,  was  wrong  in  enjoining  the  de- 
fendants from  issuing  mineral  leases  "to  any  person 
save  the  plaintiff  until  the  present  agricultural  and 
grazing  lease  shall  have  expired,  or  been  duly  forfeited, 
or  renounced  According  fo  law." 

The  decree  of  the  district  court  is  reversed  and  the 
cause  remanded,  with  instructions  to  enter  a  decree  en- 
joining the  defendants  from  leasing  the  mineral  rights  of 
the  state  without  competitive  bids  as  herein  indicated. 

Reversed. 

Morrissey,  C.  J.,  arid  Rose,  J.,  took  no  part  in  this 
decision. 


Bank  op  "Waverly,  appellee,  v.  John  "W.  Daily, 

APPELLANT. 
Filed  December  14,  1918.    No.  20774. 

1.  Corporations:  Stock:  Executory  Contract  of  Sale:  Dividends. 
In  the  case  of  an  executory  contract  to  sell  stock,  binding  on 
both  purchaser  and  seller,  where  nothing  is  said  about  the  divi- 
dends, dividends  declared  while  the  contract  is  executory  belong 
to  the  purchaser,  and  not  to  the  seller. 

2.  :  :  : .    Evidence  examined,  and  held  that 

the  contract  under  consideration,  as  construed  by  the  parties  to 
it,  entitled  the  purchasers  of  stock  sold  to  all  dividends  declared 
upon  the  stock  after  the  sale,  including  that  on  the  20  shares  in 
controversy. 


!  Appeal  from  the  district  court  for  Lancaster  county: 

\  Willard  E.  Stewart,  Judge.    Affirmed. 

,  B.  F.  Good  and  A.  M.  Bunting,  for  appellant. 

i 

Lincoln  Frost  and  H .  W.  Baird,  contra. 
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Action  against  defendant  as  guarantor  of  the  payment 
of  80/100  of  certain  notes  held  by  plaintiff.  Defendant 
admits  his  liability  as  guarantor,  but  alleges  a  counter- 
claim, in  which  he  asks  judgment  against  plaintiff  for 
certain  dividends  on  20  shares  of  stock.  From  a  judg- 
ment against  defendant  on  his  counterclaim,  he  appeals. 

Defendant's  liability  as  guarantor  and  his  claim  for 
dividends  grow  out  of  a  certain  contract,  dated  July  8, 
for  the  ■  sale  of  80  of  the  100  shares  of  the  plaintiff 
bank,  had  between  defendant,  vendor,  and  R.  M.  Beale 
and  E.  W.  Negus,  vendees.  The  contract  is,  in  part, 
substantially  as  follows: 

(1)  Vendor  (the  defendant)  "agrees  to  sell"  and 
vendees  "agree  to  purchase"  60  shares  (par  value  $100 
each)  for  $12,000,  "to  be  paid  '  *  *  on  or  before 
August  1,  1913." 

(2)'  Vendor  guarantees  payment  of  all  notes  of  the 
bank  "in  proportion  to  the  amount  of  stock  sold  under 
this  contract." 

(4)  The  vendees  "shall  acquire,  as  of  the  date  of 
the"  contract,  "their  proportionate  beneficial  interest, 
to  wit,  sixty  one-hundredths  (60/100)  part  of  the  en- 
tire assets  of  said  bank." 

(5)  "It  is  further  agreed,  and  is  a  part  consideration 
for  this  contract,  that  parties  of  the  second  part  shall 
buy  of  party  of  the  first  part  the  remaining  20  shares 
of  stock  held  by  him  after  said  60  shares  have  been  sold, 
at  any  time  they  may  want  them.  Ten  shares  in  six 
months  and  ten  shares  on  or  before  one  year,  and  at 
the  same  price  paid  for  the  said  60  shares,  and  party 
of  first  part. agrees  to  sell  at  any  time. 

(6)  "All  shares  of  stock  herein  provided  to  be  sold 
by  party  of  the  first  part  to  parties  of  the  second 
part  shall,  upon  payment  therefor  as  herein  provided, 
be  duly  assigned  and  transferred  to  the  said  second 
parties  or  as  they  may  direct;  it  being  understood  that 
all  transfers  and  payments  shall  be  made  at  the  Bank 
of  Waverly,  Waverly,  Lancaster  county,  Nebraska. 
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(7)  "It  is  further  expressly  agreed  and  understood 
by  first  party  that  it  is  a  part  of  the  consideration  for 
the  second  parties'  purchasing  the  foregoing  shares 
of  stock  that,  in  addition  to  all  other  stipulations  and 
agreements  herein,  parties  of  the  second  part  are  to 
receive  all  earnings  and  profits  of  said  bank  on  and 
after  this  date,  accruing'  on  the  stock  sold." 

The  parties  took  60  shares  and  possession  of  the 
bank.  On  January  9  following,  the  bank  declared  a 
dividend.  The  next  day  10  of  the  20  shares  of  stock 
were  paid  for.  On  July  6  the  bank  declared  another 
dividend.  On  July  15  the  remaining  10  shares  were 
paid  for.  Up  to  the  times  of  these  payments  the  20 
shares  were  listed  by  the  bank  in  defendant's  name. 

On  a  former  appeal  this  court  adopted  the  report 
of  the  commission  recommending  a  reversal  of  judg- 
ment of  the  trial  court  sustaining  a  demurrer  to  de- 
fendant's counterclaim.  In  the  adopted  report,  which 
defendant  contends  is  the  law  of  the  case,  the  inquiry 
was  whether  by  the  terms  of  the  written  contract  de- 
fendant was  entitled  to  dividends  on  the  20  shares  be- 
fore they  were  paid  for  and  transferred  on  the  books 
of  the  bank.  The  conclusion  was  reached  that  the 
parties  did  not  understand  the  20  shares  to  be  sold  at 
the  time  of  the  contract,  else  paragraph  4  of  the  con- 
tract would  have  read  differently,  and  the  vendees 
would  then  have  acquired  80/100,  instead  of  60/100, 
of  the  assets  of  the  bank.  This  construction  was  rea- 
sonable, although  the  contract  showed  that  the  60  as 
well  as  the  additional  20  shares  were  to  be  paid  for  in 
the  future.  If  "stock  sold"  in  paragraph  7  of  the 
contract  could  not  refer  to  an  executory  transaction, 
then  the  paragraph  was  useless.  The  words  "fore- 
going shares  of  stock"  in  paragraph  7  might  refer  to 
all  the  stock. 

The  question  was  not  free  from  doubt,  but  the  court 
at  that  time  had  not  before  it  the  construction  which 
the  parties  themselves  placed  upon  the  contract.  It 
is  plain  that  the  purchasers  of  the  stock  in  control  of 
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the  bank  understood  they  were  entitled  to  the  dividends, 
else  they  would  have  declared  the  dividends  just  after, 
instead  of  just  before,  paying  for  the  stock. 

The  evidence  shows  that  defendant,  after  the  con- 
tract was  entered  into,  but  before  the  20  shares  were 
paid  for,  voluntarily  paid  80/100  of  notes  held  by  the 
bank.  If  the  parties  did  not  consider  the  20  shares  as 
stock  sold,  then  the  defendant's  liability  was  only 
60/100  of  the  notes.  The  evidence  also  shows  that  the 
contract,  as  originally  drawn,  provided,  in  paragraph 
5,  for  only  an  option  to  buy;  that  the  words  contain- 
ing the  option  were  stricken  out;  and  that  by  inter- 
lineation in  the  handwriting  of  defendant  the  sale 
agreement  was  made  absolute.  The  defendant  him- 
self testifies  in  one  place  that  the  change  was  made 
"to  make  it  an  absolute  sale"  of  the  20  shares.  The 
purchasers  swear  that  the  defendant  required  that 
they  should  take  the  whole  80  shares  at  the  time.  This 
explains  the  ambiguity  in  paragraph  4  of  the  contract. 
We  are  of  opinion  that  the  trial  court  was  justified 
in  finding  that  it  was  the  understanding  of  the  parties 
that  the  whole  80  shares  should  be  treated  alike. 
Wilhoit  v.  Stevenson,  96  Neb.  751;  Rev.  St.  1913,  sec. 
7909. 

If,  however,  we  interpret  the  agreement  merely  as  an 
executory  contract  for  the  sale  of  stock,  we  are  of 
opinion  that  the  purchaser  of  the  stock,  not  the  defend- 
ant vendor,  was  entitled  to  the  24  per  cent,  dividends 
declared.  As  said  by  an  English  judge,  in  considering 
this  very  question:  "I  think  it  would  be  very  strange 
if  the  matter  were  determined  otherwise;  for  we 
know  that  the  value  of  such  property  falls  immediately 
a  dividend  is  paid."  Black  v.  Homer  sham,  4  L.  R. 
Exch.  Div.  (Eng.)  24.  The  purchaser  is  entitled  to  the 
thing  which  both  the  parties  must  have  contemplated 
was  being  contracted  for.  Otherwise,  half  of  the  value 
of  the  stock  might  be  taken  out  of  it.  It  is  for  this 
reason  that  this  court  has  twice  held  that  dividends  on 
stock  held  for  security  go  to  the  holder.     Farmers  <& 
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Merchants  Nat.  Bank  v.  Mosher,  63  Neb.  130;  Central 
Nebraska  Nat.  Bank  v.  Wilder,  32  Neb.,  454.  This  is 
not  in  conflict  with  the  general  rule  that,  in  the  absence 
of  agreement  to  the  contrary,  dividends  belong  to  the 
owner  of  the  stock  at  the  time  they  are  declared.  The 
purchaser  is  the  equitable  owner;  the  vendor  is  "a 
trustee  sub  modo  for  the  vendee.' '  Nor  are  cases 
where  merely  an  option  to  buy  is  given  in  point.  In 
such  case  the  purchaser  may  take,  or  not.  Ordinarily 
the  parties  would  contemplate  the  payment  of  current 
dividends  to  the  owner;  but  even  then,  it  would  seem, 
much  might  depend  on  the  circumstances  of  the  case 
and  understanding  of  the  parties.  Currie  v.  White,  45 
N.  Y.  822  •  Phinizy  v.  Murray ?  83  Ga.  747,  6  L.  R.  A. 
426 ;   Johnson  v.  Underhill,  52  N.  Y.  203,  214. 

It  appears  that,  in  the  commissioners'  report  adopted 
by  the  court,  we  held  to  the  contrary;  but,  inasmuch 
as  the  case  does  not  turn  upon  this  question,  further 
comment  is  unnecessary. 

Affirmed. 


State  of  Nebraska  v.  Herman  Krasne. 

Filed  December  14,  1918.    No.  20145. 

1.  Criminal  Law:  Voluntary  Confession.  A  voluntary  confession, 
standing  alone,  is  insufficient  to  prove  the  commission  of  a  crime, 
but  such  confession  may,  with  slight  corroborative  circumstances, 
be  sufficient  to  warrant  a  conviction.    Sullivan  v.  State,  58  Neb.  796. 

2.  :  Evidence:  Proof  of  a  Negative.  In  a  criminal  prosecu- 
tion, if  a  negative  is  an  essential  element  of  the  crime,  and  is 
"peculiarly  within  the  knowledge  of  the  defendant,"  it  devolves 
upon  him  to  produce  the  evidence,  and  upon  his  failure  to  do  so, 
the  jury  may  properly  infer  that  such  evidence  cannot  be  pro- 
duced. 

3.   :    Fraudulent   Advertisement:    Sufficiency   of    Evidence. 

Defendant  was  charged  under  section  8896,  Rev.  St.  1913,  with 
causing  to  be  Inserted  in  a  newspaper  an  advertisement  that  "con- 
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talned  Btatements  of  fact  which  trere  untrue,  deceptive  and  mis- 
leading" and  that  related  to  certain  goods  offered  by  blm  for 
Bale  at  a  price  named  and  on  a  day  designated  In  the  advertise- 
ment. The  evidence  examined,  discussed  in  the  opinion,  and  held, 
that  the  court  erred  In  sustaining  a  demurrer  to  the  evidence  of 
the  state. 

Error  to  the  district  court  for  Douglas  county: 
Lee  S.  Estelle,  Judge.    Exceptions  sustained. 

George  A.  Magney,  County  Attorney,  T.  J.  McGuire, 
Assistant  City  Attorney,  and  Gurley  &  Fitch,  for  plain- 
tiff in  error. 

Benjamin  S.  Baker,  contra. 

Bean,  J. 

The  defendant  was  engaged  in  retailing  men's  and 
women's  furnishing  goods  at  Omaha.  He  was  found 
goilty  in  the  police  court  of  that  city  under  section 
8896,  Rev.  St.  1913,  of  having  caused  to  be  published 
on  Saturday,  July  15,  1916,  in  an  Omaha  daily  news- 
paper a  misleading  advertisment,  which  the  complaint 
charged  "contained  statements  of  fact  which  were  un- 
true, deceptive  and  misleading,"  and  that  related  to 
certain  goods  offered  by  him  for  sale.  On  appeal  to 
the  district  court  for  Douglas  county  a  jury  was  waived, 
and  when  the  state  rested  a  demurrer  to  the  evidence 
was  interposed  by  defendant  and  sustained  and  he  was 
discharged.  Alleging  error,  the  state  brought  the  case 
here  under  section  9185,  Rev.  St.  1913,  for  a  decision 
upon  the  points  presented  in  the  bill  of  exceptions. 

The  statute  (section  8896)  makes  it  "unlawful  for 
any  person,  *  •  *  with  intent  to  sell  or  in  any 
wise  dispose  of  merchandise  •  •  ■  offered  by  such 
person  *  *  *  to  the  public  for  sale,  *  *  • 
to  *  *  "  place  before  the  public  *  *  "  in  a  newspaper 
*  *  '  an  advertisement  regarding  merchandise  •  *  • 
so  offered  to  the  public,  containing  any  assertion,  rep- 
resentation or  statement  of  fact  which  is  untrue,  decep- 
tive, or  misleading."  The  advertisement  complained  of 
occupied    about   a    quarter    of  a   newspaper    page    and 
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was  partly  in  display  type.  It  was  in  evidence,  and 
the  proof  was  clear,  that  on  the  15th  day  of  July  the 
defendant  advertised  for  sale,  among  other  articles, 
"$1.00  B.  V.  D.  Union  suits,  now  49c."  The  neces- 
sary question  of  fact  to  require  conviction  was  that 
this  advertisement  was  "  untrue,  deceptive,  or  mis- 
leading. ' ' 

In  the  present  case  the  negative  allegation  that 
defendant  did  not  have  for  sale  the  goods  advertised 
involved  a  matter  peculiarly  within  his  knowledge,  and 
very  difficult,  if  not  impossible,  to  prove  by  any  one 
other  than  the  defendant  himself,  and,  as  he  could  not 
be  compelled  to  incriminate  himself,  his  evidence  upon 
that  point  could  not  be  produced  by  the  state.  Only 
two  witnesses  were  called,  Mr.  Searles  and  Mr.  Garrett, 
who  testified  on  the  part  of  the  state.  Searles  said 
that  on  August  16,  1916,  he  talked  with  the  defendant  at 
his  store.  He  testified:  "I  remarked  to  him  that  about  a 
month  ago  he  had  some  B.  V.  D.  underwear  advertised 
for  49  cents  a  suit ;  and  asked  him  if  he  still  had  that  un- 
derwear on  sale.  He  said  'Yes,  sir;'  and  started  to  wait 
on  me;  and  a  young  man,  #  *  *  Bernstein,  was  stand- 
ing close  by,  and  he  told  the  young  man  to  show  this 
gentleman  that  underwear.  #  *  *  I  said,  'Is  this  the 
B.  V.  D.  underwear?  Did  you  sell  out  everything  except 
that?'  He  said,  'Yes,  sir;'  spread  the  underwear  out; 
I  looked  for  the  brand  B.  V.  D.  *  *  *  and  I  did 
not  find  the  B.  V.  D.  brand  on  it."  The  witness  at 
the  time  purchased  a  suit  for  49  cents,  which  it 
was  stipulated  was  not  the  B.  V.  D.  underwear  gar- 
ment. Garrett  testified  that  on  August  8,  1916,  he 
was'  approached  by  one  of  the  clerks  in  defendant's 
store  and  said  to  him:  "Have  you  got  any  of  those 
B.  V.  D.'s  left  that  you  advertised  on  July  15?  And  he 
said*  *  Yes ;  we  have. J  And  he  led  me  over  to  a  counter 
and  showed  me  some  of  the  garments.  I  looked  them 
over,  and  I  did  not  see  anything  left  like  that."  That 
is,  the  defendant  told  the  witness  Searles  that  he  had 
on  hand  the  same  goods  that  he  had  advertised  July 
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15  as  B.  V.  D.,  and  instructed  his  clerk  to  show  them  to 
the  witness.  When  the  goods  were  examined,  they  were 
found  not  to  be  the  B.  V.  D.  goods.  This  evidence 
clearly  tended  to  prove  that  defendant  did  not  have  the 
well-known  B.  V.  D.  underwear  for  sale  as  advertised, 
and  that  the  advertisement  was  for  the  purpose  of 
misleading  the  public.  Garrett's  testimony  is  that  in 
defendant's  store  he  was  shown  goods  that  were  said 
by  those  in  charge  of  the  goods  to  be  the  goods  adver- 
tised as  B.  V.  D.,  and  that  they  were  not  B.  V.  D. 
goods. 

Defendant  invokes  the  familiar  rule  that  one  ^cannot 
be  convicted  of  a  crime  on  his  own  unsupported  state- 
ment or  confession  made  out  of  court  that  a  crime  has 
been  committed,  and  cites  Sullivan  v.  State,  58  Neb. 
796.  That  case  does  not  seem  to  be  in  point.  No 
material  negative  element  of  the  crime  there  charged 
was  "  peculiarly  within  the  knowledge  of  the  de- 
fendant." In  the  Sullivan  case  it  was  held  that, 
"while  a  voluntary  confession  is  insufficient,  standing 
alone,  to  prove  that  a  crime  has  been  committed,  it  is 
competent  evidence  of  that  fact,  and  may,  with  slight 
corroborative  circumstances,  be  sufficient  to  warrant  a 
conviction. ' ' 

It  is  a  familiar  rule  that  a  prima  facie  case  of  theft 
is  made  out  by  showing  the  defendant  in  the  recent  and 
unexplained  possession  of  stolen  goods.  Ordinarily 
where  a  negative  is  an  essential  element  of  the  crime, 
the  burden  is  on  the  state  to  prove  it.  "But  where  a 
negation  is  peculiarly  within  the  knowledge  of  the 
defendant  the  burden  is  on  him  to  establish  that  fact. 
Thus,  where  a  charge  is  that  the  defendant  carried  on 
a  certain  business  without  a  license,  the  fact  that  he 
has  a  license  is  peculiarly  within  his  knowledge  and  he 
must  establish  that  fact  or  suffer  conviction.  Likewise 
the  burden  of  proving  that  a  certain  offense  against 
property  was  committed  without  the  owner's  consent 
rests  on  the  accused,  that  being  a  fact  peculiarly  within 
his  knowledge."    8  E.  C.  L.  173,  sec.  165. 
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The  district  court  erjed  in  sustaining  the  demur- 
rer of  defendant  to  the  evidence.  The  opinion  in 
this  case  under  the  provisions  of  section  9185,  Rev.  St. 
1913,  only  determines  the  law  of  the  case.  The  ex- 
ceptions of  the  state  are  sustained. 

Exceptions   sustained. 

Mobbissey,  C.  J.,  Letton  and  Rose,  JJ.,  dissent. 


Hugo  Bilz  v.   State  of  Nebraska, 

Filed  December  14,  1918.    No.  20697. 

Intoxicating  Idquors:  Unlawful  Possession:  Evidence.  Defendant 
was  convicted  of  violating  the  prohibitory  law  and  prosecutes  er- 
ror. The  evidence,  though  circumstantial,  supports  the  verdict. 
The  court  did  not  err  in  overruling  the  motion  for  a  new  trial. 

Error  to  the  district  court  for  Douglas  -county: 
Lee  S.  Estelle,  Judge.  Affirmed. 

John  M.  Macfarland,  and  Forrest  S.  Macfarland, 
for   plaintiff   in   error. 

WUlis  E.  Reed,  Attorney  General,  and  Orville  L. 
Jones,  contra. 

» 

Dban,  J. 

Hugo  Bilz  was  convicted  under  the  prohibitory  act, 
namely,  chapter  187,  Laws  1917,  of  having  "  unlawful 
possession  of  certain  intoxicating  liquor."  He  was 
fined  $100  and  costs,  and  brings  the  case  here  on  error. 
He  contends  that  the  verdict  is  not  sustained  by 
sufficient  evidence. 

Section  10  of  the  act  under  which  defendant  was  con- 
victed provides:  "It  shall  be  unlawful  for  any  #  *  * 
restaurant,  *  #  #  or  any  place  of  public  enter- 
tainment or  resort,  or  for  any  of  their  *  *  * 
owners,  managers,  *  *  *  servants  or  employees  to 
keep,  or  to  aid  and  abet  in  keeping,  or  to  have  in  his 
or  its  possession,  in  lockers,  or  in  any  other  manner, 
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any  intoxicating  liquor  for  the  purpose  of  barter,  sale, 
use  or  gift  as  a  beverage,  or  for  the  delivery,  division, 
or  distribution  of  the  same  in  any  manner  whatsoever. ' ' 

Defendant  conducted  a  restaurant  and  soft  drink 
establishment  at  the  corner  of  Sixteenth  and  California 
streets,  Omaha.  In  the  front  room  there  is  p,  bar, 
lunch  counter,  dining  tables,  and  the  like,  and  in  the 
rear  a  kitchen,  used  exclusively  by  defendant  and  his 
employees  in  connection  with  the  lunch  counter  as 
occasion  required.  Two  bottles  of  whiskey  were  found 
by  the  officers  who  made  the  search  under  an  ice  box 
in  the  kitchen.  The  ice  box  was  in  the  southwest 
corner  of  the  kitchen  and  remote  from  both  doors.' One 
of  the  doors  is  at  the  northwest  corner  of  the  kitchen. 
It  opens  into  an  areaway  that  leads  to  the  foot  of  a 
hotel  stairway.  The  officers  found  this  door  locked,  and 
just  inside  stood  two  empty  whiskey  bottles.  Another 
door  is  at  the  northeast  corner  of  the  kitchen  that 
leads  across  a  narrow  passageway  to  the  front  room. 
Defendant's  occupancy  of  the  premises  began  almost 
four  months  before  his  arrest.  In  the  basement  under 
defendant's  premises  a  varied  assortment  of  empty 
bottles  was  found.  Among  them  were  whiskey  and 
beer  and  near-beer  bottles.  The  key  to  the  basement 
was  obtained  by  the  officers  from  an  employee  of 
defendant,  who  was  in  the  absence  of  defendant,  in 
charge  of  the  soft  drink  department  and  the  establish- 
ment generally. 

George  Elbert,  the  employee  from  whom  the  base- 
ment key  was  obtained,  testified  that  the  fireman  of  the 
building  and  an  employee  of  a  transfer  company  slept 
in  the  basement.  It  is  not  shown  that  they  left  any 
bottles  there.  Aside  from  these  it  does  not  appear  that 
any  other  persons  had  access  to  the  basement  except 
defendant  and  his  employees.  Mr.  Elbert  testified: 
"Q.  Tou  were  down  in  the  basement  quite  often?  A. 
I  came  down  there  to  see  about  the  beer,  and  see  how 
much  was,  sometimes,  I  didn't  go  very  often,  but  about 
sometimes    about    once    in    two    days."     One    of    the 
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officers  testified  that  some  of  the  bottles  that  were 
found  in  the  basement  "were  pretty  clean;  they  didn't 

i  look  as  though  they  had  been  there  very  long." 

Mr.  Bilz  and  his  employees  denied  bringing  the 
liquor  to  the  premises,  and  denied  that  they  ever  saw 
or  heard  of  the  liquor  until  it  was  found  by  the  officers. 
He  and  three  of  his  employees  testified  that  they 
frequently  found  empty  bottles  of  various  kinds,  such 
as  whisky  and  alcohol  and  ginger  bottles,  in  the  pass- 
ageway between  the  front  room  and  the  kitchen  and 
that  is  equally  accessible  to  both  rooms,  and  that  such 
bottles   were   apparently  left  there   by   strangers   and 

|  without  the  knowledge  or  consent  of  defendant  or  his 

!  employees.     But  the  record  does  not  show,  nor  does 

defendant  argue,  that  strangers  at  any  time  left  either 
whiskey  or  empty  bottles  of  any  sort  in  the  kitchen. 

!  Upon  a  review  of  the  record  we  conclude  that  the 

trial  court  did  not  err  in  overruling  defendant's  motion 
for  a  new  trial.  Smith  v.  State,  94  S.  E.  (Ga.  App.)  62. 
Notwithstanding  the  evidence  is  circumstantial,  it  sup- 

P  ports  the  verdict.     The  case  was  fairly  submitted,  and 

defendant  has  made  no  complaint  respecting  instruc- 
tions.   The  judgment  is 

Affirmed. 


State,  ex  kel.  George  W.  Shields,  relator,  v.  Thomas 

L.  Hall,  respondent. 

Filed  December  14,  1918.    No.  20785. 

State  Hallway  Commission:  Bond.  A  state  railway  commissioner  hold- 
ing office  under  the  constitutional  amendment  creating  the  state 
railway  commission  is  not  required  to  give  an  official  bond. 

Original  proceeding  in  quo  warranto  to  oust  re- 
spondent from  the  office  of  state  railway  commissioner. 
Writ  deniedy  und  action  dismissed. 

103  Neb.— 2 
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G.    TV.   Shields,   for   relator 
Hugh    LaMaster,    contra. 

Dean,  J. 

This  is  an  original  action  in  the  nature  of  quo 
warranto  brought  in  this  court  by  relator  in  the  name 
of  the  state,  by  permission  of  the  attorney  general,  to 
oust  defendant  from  the  office  of  state  railway  com- 
missioner for  failure  to  give  an  official  bond.  Defendant 
was  elected  for  a  six-year  term  beginning  in  January, 
1915,  and  ending  in  January,  1921.  It  is  admitted  that 
no  bond  was  given.  It  is  argued  by  defendant  that  a 
bond  cannot  be  lawfully  required.  That  is  the  sole 
question  for  decision  in  this  case. 

When  the  Constitution  became  operative  in  1875, 
article  V  enumerated  the  then  elective  executive  officers 
of  the  state,  fixing  their  terms  of  office,  salaries,  and  the 
like.  Section  25  of  that  article  provides:  "The  officers 
mentioned  in  this  article  shall  give  bonds  in  not  le»s 
than  double  the  amount  of  money  that  may  come  into 
their  hands,  and  in  no  case  less  than  the  sum  of  fitty 
thousand  dollars,  with  such  provisions  as  to  sureties 
and  the  approval  thereof,  and  for  the  increase  of  the 
penalty  of  such'  bonds,  as  may  he  prescribed  by  law." 
Relator  bases  his  argument  in  targe  part  on  tne 
requirements  found  in  section  25. 

The  state  railway  commission  was  created  by  *  a 
constitutional  amendment  that  was  adopted  November 
6,  1906.  The  amendment  follows:  "There  shall  be 
a  state  railway  commission,  consisting  of  three  mem- 
bers, who  shall  be  first  elected  at  the  general  election 
in  1906,  whose  terms  of  office,  except  those  chosen  at 
the  first  election  under  this  provision,  shall  be  six 
years,  and  whose  compensation  shall  be  fixed  by  the 
legislature.  Of  the  three  commissioners  first  elected, 
the  one  receiving  the  highest  number  of  votes,  shall 
hold  his  office  for  six  years,  the  next  highest  four 
years,  and  the  lowest  two  years.  The  powers  and 
duties  of  such  commission  shall  include  the  regulation 
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of  rates,  service  and  general  control  of  common  carriers 
as  the  legislature  may  provide  by  law.  But,  in  the 
absence  of  specific  legislation,  the  commission  shall 
exercise  the  powers  and  perform  the  duties  enumerated 
in  this  provision." 

The  amendment  appeared  in  the  Session  Laws  of 
1907,  1909,  and  1911,  and  in  the  Compiled  Statutes  and 
in  Cobbey's  Annotated  Statutes  for  those  years,  im- 
mediately following  the  body  of  the  Constitution,  as  an 
unnumbered  and  separate  section  of  that  instrument. 
In  the  Session  Laws  of  1913,  and  in  the  Revised 
Statutes  for  1913,  the  amendment  in  question  first 
appeared  in  article  V  of  the  Constitution  as  section 
19A,  and  it  has  appeared  in  the  same  relative  position 
in  the  succeeding  Session  Laws  of  1915  and  1917.  By 
the  amendment  being  placed  in  article  V,  it  is  thereby 
made  to  appear  by  section  25  of  that  article  that  the 
railway  commissioners  must  give  bonds. 

Relator  says  that  the  amendment  was  incorporated  in 
article  V  of  the  Constitution  by  the  code  commission 
in  pursuance  of  section  3719,  Rev.  St.  1913,  namely: 
"The  Constitution,  with  amendments,  of  Nebraska  and 
of  the  United  States,  and  the  Declaration  of  Independ- 
ence shall  be  incorporated  in  the  statutes  in  such  part 
thereof  as  the  commission  deems  best." 

It  is  also  said  by  relator  that  the  code  commission 
very  properly  placed  the  amendment  in  article  V 
because  that  article  has  to  do  with  executive  officers, 
and,  he  says,  the  functions  of  the  railway  commission 
are  solely  executive,  a  point  we  do  not  decide.  It  is  suffi- 
cient answer  to  say  that  the  people  did  not  place  the 
amendment  there.  The  legislature  had  no  power  to  place 
the  amendment  there,  nor  in  any  article  of  the  organic 
law  that  might  cause  its  meaning  to  be  misconstrued  or 
that  would  even  seem  to  change  its  legal  effect.  Much 
less  could  the  legislature  delegate  such  exercise  of 
power  to  the  code  commission. 

Relator  points  out  that  the  amendment  creating  the 
"board  of  commissioners   of   state   institutions"   took 
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the  place  and  section  number  of  former  section  19,  o 
article  V  of  the  Constitution.  But  that  section  wa 
expressly  proposed  by  a  joint  legislative  resolution  a 
an  amendment  to  "section  19  of  article  five  (5)  of  th 
Constitution,"  and  of  course  it  follows  that  upon  it 
adoption  it  would  appear  as  section  19.  Laws  1911 
ch.  225.  That  amendment  is  also  different  in  anothe: 
important  respect  from  the  one  involved  here,  in  tha 
it  expressly  and  in  direct  terms  provides  that  th> 
members  composing  the  board  "shall  each  give  bonds.' 

There  are  no  such  provisions  respecting  the  railwa; 
commission  amendment.  That  amendment  was  no 
proposed  by  the  legislature  as  a  substitute  for  any  spe 
cine  section  of  the  organic  law.  Laws  1905,  ch.  233.  I 
was  adopted  by  the  people  as  a  separate  amendment 
and,  unlike  the  amendment  that  created  "the  board  o: 
commissioners  of  state  institutions,"  it  does  not  even  bi 
implication  require  a  state  railway  commissioner  to  givi 
an  official  bond. 

For  the  reasons  appearing  herein,  we  decline  to  hole 
that  under  the  Constitution  an  incumbent  of  the  offict 
of  state  railway  commissioner  is  required  to  give  ai 
official   bond. 

The  writ  is  denied  and  the  action 

Dismissed. 

Rose,  J.,  not  sitting. 


State,  ex  rel.  George  W.  Shields,  relator,  v.  Harry  G 

Taylor,  respondent. 

Filed  Decembeb  14.  1918.  No.  2078$. 

Original  proceeding  '  in  quo  warranto  to  oust  re- 
spondent from  the  office  of  state  railway  commissioner 
Writ    denied,  and  action  dismissed. 

George  W.  Shields,  for  relator. 

Hugh    LaMaster,    contra. 
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Dean,  J. 

In  this  case  the  defendant  assumed  the  duties  of 
state  railway  commissioner  in  January,  1913,  and  his 
term  of  office  will  expire  in  January,  1919.  With  the 
exception  of  the  foregoing  facts  respecting  the  term  of 
office,  the  pleadings  and  the  material  issues  that  are 
involved  here  are  the  same  as  those  in  State  v.  Hall, 
ante,  p.  17.  The  decision  in  that  case  controls  in  the 
present  case. 

The  writ  is  therefore  denied  and  the  action  is 

Dismissed. 


United  States  Fidelity  &  Guaranty  Company  et  al., 
appellees,  v.  Emma  Wickline,  appellant. 

Filed  December  14,  1918.   No.  20833. 

1.  Master  and  Servant:  Employees'  Liability  Act:  X-ray  Examina- 
tion. A  claimant  for  compensation  under  the  employers'  liability 
act  pursuant  to  section  3675,  Rev.  St.  1913,  cannot  be  denied  a  re- 
covery because  of  a  refusal  to  submit  to  an  X-ray  examination  or 
to  have  an  X-ray  photograph  taken  of  the  person,  where  the  un- 
contradicted evidence  shows  that  neither  was  necessary. 

2.   :    :    Costs:    Attobney's   Fees.     In  an  action   under 

the  employers'  liability  act  in  which  a  recovery  is  had,  the  dis- 
trict court  cannot  tax  an  attorney  fee  as  a  part  of  the  costs. 
Laws  1917,  ch.  85,  sec.  24. 

Appeal  from  the  district  court  for  Lancaster  county: 
William  M.  Morning,  Judge.  Reversed. 

R.    J.    Greene,   for   appellant. 

Strode  &  Beghtol,  contra. 

Dean,  J. 

This  action  originated  in  the  office  of  the  compensa- 
tion commissioner,  before  whom  Mrs.  Wickline,  who  is 
defendant  here,  recovered  an  award  on  August  7,  1918, 
in  the  sum  of  $81  as   compensation  for  personal  in- 
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irile  in  the  employ  of  the  North- 
al  Company.  Plaintiffs  here  answer- 
he  commissioner,  denying  liability 
ter  of  affirmative  defense.  On 
ey  filed  with  the  commissioner  a 
the  district  court,  where  they  ap- 
and  where  judgment  was  rendered 
18  and  costs.  Defendant's  motion 
3  overruled,  and  a  demand  for  an 
ertime ' '  compensation  and  for 
3e  taxed  as  costs  was  denied.  De- 
decree  of  the  district  court  fairly 
issues.  The  court  found  that  de- 
d  on  January  25,  1918;  that  the 
;d  against  liability  for  such  injuries 
npany;  that  the  guaranty  company 
jensation  for  8  weeks  at  $6  a  week 
March  22,  1918;  that  on  April  10, 
company  requested  defendant  "to 
physical  examination,  the  same  to 
>f  an  X-ray  photograph  of  the  in- 
body;"  that  she  expressed  willinir- 
physical  examination,  but  "refused, 
submit  to  the  taking  of  an  X-ray 
t.  the  compensation  herein  sought  to 
accrued  since  the  said  request  and 
:ception  of  that  portion  which  ac- 
22d  day  of  March,  1918,  and  the 
for  said  X-ray  photograph,  viz., 
ibout  three  weeks;  that  there  was 
at  the  time  of  said  request  April 
is  than  three  weeks'  compensation 
ounting  with  interest  to  $18,  to 
id  she  is  entitled  to  a  judgment 
further  find  that  the  request  upon 
e  to  submit  to  the  taking  of  said 
as  a  reasonable  request,  which  was 
ician  of  her  own  choice,  as  well  as 
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by  the  physician  furnished  by  her  employer,  and  that 
she  should  have  complied  therewith,  and  that  by  failing 
so  to  comply  she  has  forfeited  her  right  to  all  of  the 
compensation  sued  for  except  that  which  accrued  prior 
to  April  10,  1918,  and  which  is  still  unpaid,  to  wit,  the 
sum  of  $18.' ' 

Section  3675,  Eev.  St.  1913,  so  far  as  here  applicable, 
follows:  "After  an  employee  has  given  notice  of  an 
injury,  *  *  *  he  shall,  if  so  requested  by  the  em- 
ployer or  the  insurance  company  carrying  such  risk, 
submit  himself  to  an  examination  by  a  physician  or 
surgeon  *  *  *  furnished  and  paid  for  by  the  em- 
ployer, or  the  insurance  company  carrying  such  risk. 
as  the  case  may  be.  *  *  *  The  refusal  of  the  em- 
ployee to  submit  to  such  examination  shall  deprive  him 
of  the  right  to  compensation  under  this  article  during 
the  continuance  of  such  refusal  and  the  period  of  such 
refusal  shall  be  deducted  from  the  period  during  which 
compensation  would  otherwise  be  payable.'9 

Defendant  was  the  only  witness  who  testified  respect- 
ing the  nature  of  the  injury.  Upon  being  called  by 
plaintiff's  counsel,  she  testified  that  she  and  one  or 
more  women  in  the  employ  of  plaintiff,  Northwestern 
Iron  &  Metal  Company,  were  ordered  by  the  employer 
to  lift  a  bale  of  paper  from  the  floor  to  a  table,  and 
that  in  doing  so  she,  as  informed  by  her  physician, 
Dr.  Hanson,  "tore  the  lining  in  my  right  side  loose 
and  tore  the  kidney."  Plaintiffs'  contention  that  Dr. 
Hanson,  defendant's  lady  physician,  advised  her  to 
submit  to  the  taking  of  an  X-ray  photograph  is  not 
supported  by  the  record.  On  this  point  defendant 
testified  in  response  to  a  question  by  the  opposite 
party:  "Q.  And  she  said  you  ought  to  have  an  X-ray 
picture  taken?  A.  She  didn't  really  say  I  ought  to  have 
it;  she  said  it  would  give  more  satisfaction  to  my  home 
'  folks;  and  1  went  to  talk  with  Dr.  Bogan,  and  he 
laughed  at  the  idea  of  my  having  an  X-ray  picture 
taken,  he  said — (interrupted)."  In  answer  to  a  question 
by  the  court  defendant  said:    "Dr.  Bogan  examined  me 
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twice  and  Dr.  Hanaon  twice.  *  *  "  Dr.  Bogan  was 
the  company  doctor."  Defendant  was  asked  if  Dr. 
Hanson  suggested  the  X-ray.  She  answered:  "No; 
Dr.  Bogan  wanted  the  X-ray  first,  he  thought  it  w,as 
necessary.  Afterwards  I  proposed  an  X-ray  to  him, 
too;  when  I  was  to  him  in  his  office,  I  proposed  an 
X-ray  picture,  and  he  Baid  it  wasn't  necessary.  Q.  (by 
Court)  Why  did  you  change  your  mind?  A.  I  didn't 
feel  as  though  I  wanted  an  X-ray  after  I  got  up  again, 
because  I  talked  with  several,  and  they  said  it  was 
dangerous;  they  said  there  had  to  be  medicine  injected 
into  my   kidney." 

Under  the  statute  the  request  for  an  examination 
must  be  reasonable,  but  it  does  not  appear  to  have  been 
so  in  this  case.  The  testimony  before  us  shows  affirma- 
tively that  neither  an  X-ray  examination  nor  an  X-ray 
photograph  was  necessary.  No  physician  nor  other 
person  testified  that  either  was  necessary,  nor  does  it 
appear  that  a  request  was  made  by  plaintiffs  to  the 
court  to  require  defendant  to  submit  to  either.  In  the 
present  advanced  state  of  the  science  of  X-ray  examina- 
tions and  X-ray  photographs  of  the  person,  there 
appears  to  he  no  reason  why  such  examination  or 
photograph  should  not  be  permitted  by  a  claimant  for 
compensation  under  the  employers'  liability  act,  upon 
request  by  the  employer  or  insurer,  unless  the  request 
is  shown  to  be  unreasonable. 

The  defendant,  under  section  3666,  Rev.  St.  1913,  as 
amended  in  Laws  1917,  ch.  85,  sec.  116,  demanded  extra 
compensation  for  "waiting  time."  The  statute  follows: 
"Except  as  hereinafter  provided,  all  amounts  of  com- 
pensation payable  under  the  provisions  of  the  article 
shall  be  payable  periodically  in  accordance  with  the 
methods  of  payment  of  the  wages  of  the  employee  at 
the  time  of  the  injury  or  death.  Provided  fifty  per 
centum  shall  be  added  for  waiting  time  for  all  de- 
linquent payments  after  30  days'  notice  has  been 
given."  Plaintiffs  say  that  this  section  is  ambiguous. 
When    the    scope    of    the    employers'    liability    act    is 
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considered  in  its  entirety,  it  seems  that  the  legislature 
intended  by  the  language  creating  a  penalty  to  make  it 
thereby  reasonably  certain  that  the  payments  would  not 
be  delayed  for  trivial  reasons  and  the  act  be  thereby 
nullified.  When  the  section  under  consideration  is  con- 
sidered together  with  all  the  other  parts  of  the  act, 
it  seems  reasonable  to  believe  that  the  "delinquent  pay- 
ments" therein  mentioned  mean  such  payments  as  are 
contemplated  or  created  by  the  terms  of  the  act. 

Plaintiffs  argue  that  "in  other  portions  of  the 
statute  it  is  stated  that  the  compensation  paid  shall  in 
no  event  be  more  than  $12  a  week,''  and  that  to  impose 
the  50  per  cent,  penalty  would  conflict  with  the  compen- 
sation act,  section  3662,  Rev.  St.  1913,  as  amended, 
Laws  1917,  ch.  85,  sec.  112.  This  objection  seems  to 
be  inapplicable,  because  the  50  per  cent,  additional 
payment  that  is  provided  by  the  act  does  not  make  the 
payment  in  the  present  case  more  than  $12  a  week. 
The  compensation  for  "waiting  time"  seems  to  be 
reasonable. 

Complaint  is  also  made  that  the  statute  violates  the 
constitutional  guaranty  that  no  person  shalf  be  de- 
prived of  property  without  due  process  of  law.  We 
cannot  sustain  the  plaintiffs'  argument  on  this  point. 
Speaking  generally,  it  may  be  borne  in  mind  that  an 
injured  person  who  comes  within  the  purview  of  the 
act  is  deprived  of  the  right  to  have  a  jury  pass  upon 
any  of  the  questions  that  pertain  to  the  injury  or  to 
pass  upon  the  measure  of  damages,  and  for  this  reason, 
among  others,  the  statute,  which  is  remedial  in  its 
nature,  should  be  liberally  construed.  Parson  v. 
Murphy,  101  Neb.  542,  16  Negligence  and  Compensation 
Cases  Annotated,  174.  The  act  is  not  apparently  open 
to  the  objection  that  it  is  violative  of  the  Constitution 
in  the  particular  noted  by  plaintiffs. 

The  court  properly  declined  to  assess  an  attorney  fee 
as  costs  under  section  3212,  Rev.  St.  1913,  that  was  in- 
voked by  defendant.  The  compensation  act  as  amended 
(Laws  1917,  ch.  85,  sec.  24)    provides:    "It  shall  be  the 


i 
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duty  of  the  county  attorneys  of  the  several  counties 
and  the  attorney  general  of  the  state  to  appear  as 
counsel  for  claimants  for  compensation  and  benefits 
under  this  article,  and  to  assist  and  act  in  an  advisory 
capacity  to  the  compensation  commissioner,  upon  his 
request."  The  employers*  liability  act  in  its  entirety 
is  a  summary  proceeding.  One  of  its  main  objects  is  to 
facilitate  an  inexpensive  and  speedy  settlement  of  con- 
troversies between  employer  and  employee  that  arise 
out  of  personal  injuries.  It  does  not  appear  that  the 
county  attorney  was  requested  to  appear  as  counsel  for 
claimant  or  that  he  refused  to  appear.  That  such 
official  would  perform  his  duty  in  the  premises  when 
called  upon  to  act  in  his  official  capacity  is  presumed. 
The  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  a  new  trial  in  harmony  with 
the  views  herein  expressed 

Bbvebsbd. 


Clark  Implement  Company,  appellant,  v.  William  E. 

Wallace,  appellee. 

Filed  December  14,  1918.    No.  20165. 

1.  Set-Off:   Code.     The  provisions  of  the  Code  of  Civil   Procedure, 
with  respect  to  set-off,  are  not  exclusive. 

2.   :  Insolvency:  Equity.    Insolvency  of  a  party,  against  whom 

set-off  is  sought,  may  be  sufficient  ground  for  a  court  of  equity 
to  allow  a  set-off  which  is  not  provided  for  by  statute. 

j.  3.   :  Pbice  Paid  for  Note.    The  price  paid  for  a  note  or  claim, 

sought  to  be  offset  in  equity.  Is  immaterial. 


Appeal  from  the  district  court  for  Webster  county: 
Harry  S.  Dungan,  Judge.  Reversed. 


Bernard  McNeny,  for  appellant. 
l  L.  H.  Blackledge,  contra. 
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Aldrich,  J. 

Action  in  equity  to  have  offset  against  a' judgment, 
which  the  defendant  Wallace  has  against  the  plaintiff, 
in  the  sum  of  $404  and  costs,  the  balance  due  on  a 
certain  note,  given  by  defendant  and  assigned  to  the 
plaintiff  by  the  surety  thereon,  one  Cox,  who  had  paid 
it  and  become  the  holder,  on  the  ground  that  the  de- 
fendant is   insolvent. 

It  is  contended  by  defendant,  Wallace,  that  the 
plaintiff  is  not  the  owner  of  the  note  and  not  the  real 
party  in  interest.  The  evidence  shows  that  the  owner- 
ship of  the  note  must  be  either  in  the  plaintiff  or  in 
Cox,  who  is  also  a  party  to  the  lawsuit,  and  who  as- 
serted no  claim  of  ownership,  but  the  contrary.  *  In- 
asmuch as,  under  such  circumstances,  any  judgment  had 
upon  the  note  would  forever  extinguish  the  note,  so 
that  both  Cox  and  the  plaintiff  would  be  estopped  to 
afterwards  assert  any  rights  thereunder,  it  follows 
that  the  defendant  will  not  be  heard  to  raise  the 
question  which  of  these  two  parties,  the  plaintiff  or 
Cox,  is  the  real  owner,  when  they  agree  that  the  plain- 
tiff is. 

Cox  was  a  surety  upon  the  note  sought  to  be  offset. 
When  he  paid  it  he  became  the  equitable  owner  thereof 
and  had  a  right  to  assign  it  to  the  plaintiff.  The 
defendant  being  insolvent,  the  plaintiff  was  entitled  in 
equity,  although  not  under  the  statute  relating  to 
counterclaim  and  set-off,  to  have  the  two  payments 
offset  each  other,  so  long  as  the  defendant,  Wallace, 
had  no  offset  or  counterclaim  against  the  note  in  the 
hands  of  Cox.  The  fact  that  the  plaintiff  purchased 
the  note  from  Cox  at  less  than  its  face  value  can  make 
no  difference. 

The  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Reversed. 

Letton  and  Rose,  J  J.,  not  sitting. 
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C.  E.  Stewart,  Administrator,  appellant,  v.  C.  L.  Tate 

ET   AL.,   APPELLEES. 

Filed  December  26,  1618.    No.  20161. 

Temdor  and  Purchaser:  Rescission.  Where,  with  knowledge  of  all  the 
(acts  on  which  a  rescission  of  a  contract  tor  the  sale  of  land 
may  be  based,  the  vendee  does  some  act  which  prevents  him  from 
placing  the  vendor  In  statu  quo  he  cannot  claim  a  rescission  of 
the  contract. 

Appeal  from  the  district  court  for  Cheyenne  county: 
Hanson  .M.  Grimes,  Judge.     Affirmed. 

Sutton,  McKemie,  Cox  &  Harris  and  W.  W.  Bulman, 
for  appellant. 

Courtright,  Sidner  &  Lee,  contra. 

Morribset,  C.  J. 

Action  to  rescind  and  recover  back  a  payment  made 
on  the  purchase  price  of  farm  lands.  From  a  judgment 
for  defendants,  plaintiff  appealed.  Plaintiff  having 
died,  the  suit  is  now  prosecuted  in  the  name  of  the 
administrator,  but  wherever  the  term  plaintiff  is  used 
in  this  opinion  it  refers  to  the  original  plaintiff. 

Under  a  written  contract,  plaintiff  purchased  two 
quarter  sections  of  land  from  defendants,  and  paid 
$1,000  on  the  purchase  price  at  the  signing  of  the  eon- 
tract;  $1,100  was  thereafter  paid  and  a  promissory 
note  for  $1,000  executed  and  delivered.  Plaintiff  es- 
tablished his  home  on  the  land  and  cultivated  it  for 
one  season.  The  contract,  as  written,  required  defend- 
ants to  convey  title  to  plaintiff;  but  this  provision  was 
subsequently  modified  by  an  oral  agreement,  whereby 
it  was  agreed  that  one  Parks,  who  was  mutually  be- 
lieved to  be  the  holder  of  a  good  record  title  to  the 
land,  should  execute  the  conveyance  to  plaintiff.  It 
developed  that  Parks  held  a  perfect  title  to  one  quarter 
section,  but  that  there  was  an  apparent  defect  in  the 
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title  to  the  other  quarter  section.  The  writing  provided 
that  time  was  of  the  essence  of  the  contract;  but  the 
district  court  found,  and  the  evidence  sustains  the  find- 
ing, that  plaintiff  knew  of  this  apparent  defect  in  the 
title  before  making  the  second  payment,  and  before 
taking  possession  of  the  land.  The  title  was  after- 
wards quieted  and  perfected  in  Parks. 

In  September,  1911,  plaintiff  removed  from  the  land. 
Before  leaving,  he  entered  into  an  agreement  with  one 
Scow,  under  which  he  delivered  possession  of  the  land 
to  Scow,  and  agreed  that  he  might  occupy  the  same 
until  the  following  March.  In  November  following, 
through  his  agent  and  attorney,  he  relinquished  all 
his  interest  in  the  deeds  then  on  deposit  in  the  Lodge- . 
pole  bank,  and  Parks  surrendered  to  plaintiff  the 
$1,000  note  that  had  been  given  as  part  of  the  purchase 
price,  and  also  paid  over  to  him  the  $500  which  Parks 
had  received  from  defendants  as  part  of  the  purchase 
price.  The  decree  of  the  district  court,  which  uas 
afterwards  affirmed  in  this  court,  quieting  title  to  the 
disputed  quarter  section  in  Parks,  had  not  then  been 
entered. 

Plaintiff  claims  that  defendants  had  agreed  at  the 
time  of  the  oral  modification  of  the  written  contract 
that  on  or  before  November  1,  1911,  they  would  furnish 
an  abstract  showing  a  perfect  title  of  record  in  Parks, 
and  that  because  this  abstract  was  not  so  furnished  he 
might  elect  to  rescind  the  contract  and  recover  back  all 
payments  made.  In  this  regard,  the  evidence  does  not 
seem  to  sustain  his  contention.  Plaintiff  was  in  pos- 
session of  the  land;  a  deed  had  been  deposited  which 
conveyed  good  title,  although  there  was  an  apparent 
defect  in  the  chain  of  title  which  required  a  decree  of 
court  to  remedy.  There  was  no  eviction  of  plaintiff. 
He  did  not  tender  back  the  possession  to  defendants  but 
delivered  possession  to  another.  The  conduct  of  the 
parties  was  such  as  to  warrant  the  court's  conclusion 
that  time  was  not  of  the  essence  of  the  oral  agreement. 
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ade  substantial  payments  on  the  purchase 
9  parties  entitled  thereto,  and  the  deeds  hav- 
lelivered   in   escrow,   and  plaintiff  being  in 

he  became  the  equitable  owner.  In  place, 
f  surrendering  up  possession  to  defendants 
ig  his  rights  under  the  deeds  deposited,  he 
jnant  in  possession,  and,  for  the  redelivery 
0  note  and  $500  in  money,  he  surrendered  all 
arks  that  he  had  under  the  deed,  and  thereby 
imself  from  making  a  rescission, 
the  entry  of  the  judgment  from  which  this 
prosecuted,  plaintiff's  cause  of  action  was 
to  a  jury.  There  was  a  verdict  returned  in 
laintiff,  which,  on  defendants'  motion  for  a 
fas  set  aside.  A  jury  was  then  waived  and  a 
>  the  court.  Plaintiff  now  complains  that  the 
roilty  of  an  abuse  of  discretion  in  disturbing 
of  the  jury.    Since,  under  the  facts  disclosed, 

were  entitled  to  a  .directed  verdict,  the 
not  guilty  of  an  abuse  of  discretion.  The 
s 

Affirmed. 
:  and  Aldrich,  JJ.,  not  sitting. 


i  Rapp  et  ax-,  appellees,  v.  Peter  Moscrey 

ET  AL.,  APPELLANTS. 

Filed  December  26,  1918.    No.  20411. 

jlquors;  Action  fob  Damages:  Petition.  The  salient 
of  the  petition,  together  with  the  construction  placed 
i  open  court  by  Its  author,  set  out,  and  held  to  charge 
ng  of  plaintiffs'  intestate  to  have  been  done  by  one  of 
nlons,  by  himself,  or  by  an  unknown  third  party. 

'rom  the  district  court  for  Douglas  county: 
Sears,  Judge.     Affirmed. 

<".  Mullen  and  A.  8.  Ritchie,  for  appellants. 

labaugh  and  Joseph  Rapp,  Jr.,  contra. 
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Action  for  damages  under  the  Slocumb  liquor  law, 
now  obsolete..   From  a  judgment  for  plaintiffs,  defend-, 
ants  appeal. 

Defendants '  brief  says :  ' l  The  ten  errors  relied  upon 
for  reversal  are  all  based  on  the  same  proposition ;  that 
is,  the  trial  court  erred  in  permitting  the  plaintiffs  to 
recover  on  evidence  that  established  a  different  cause 
of  action  than  the  one  that  was  stated  in  the  pleadings. ' ' 

July  15,  1914,  William  Rapp,  in  company  with  Fred 
Schroeder  and  Peter  Schroeder,  drank  intoxicating 
liquors  at  the  saloon  of  defendant  .Moscrey.  They  also 
procured  at  that  saloon  a  quantity  of  beer,  which  they 
carried  with  them  to  a  point  on  the  south  side  of  Pacific 
street,  in  Omaha.  There  thpy  remained  for  some  time 
talking  together  in  a  noisy,  boisterous  way.  While  at 
this  place  each  of  the  men  named  was  shot,  and,  from  the 
wounds  there  received,  each  subsequently  died.  The 
shooting  took  place  in  the  darkness  of  the  evening, 
and  there  is  uncertainty  as  to  how  it  occurred.  After 
the  shooting  the  Schroeders  walked  to  their  home,  a 
short  distance  from  where  the  shooting  occurred,  while 
Rapp  walked  to  the  home  of  a  Mr.  Hannah,  70  or  80 
feet  from  the  scene  of  the  shooting.  Before  death,  each 
of  the  parties  stated  that  he  had  been  "shot  by  Dagoes.' ' 

There  is  nothing  to  indicate  any  motive  on  the  part 
of  any  person  to  take  the  lives  of  these  men.  They  were 
friends,  and  no  reason  has  been  suggested  for  their 
quarreling,  except  their  intoxication.  The  petition  al- 
leges that  "William  Rapp  was  shot,  and  that  the  said 
intoxicating  liquors  so  sold,  given  and  furnished  to  said 
William  Rapp,  Fred  Schroeder  and  Peter  Schroeder, 
and  to  each  of  them,  and  by  each  of  them  drunk,  *  *  * 
caused  and  rendered  the  said  William  Rapp,  Fred 
Schroeder  and  Peter  Schroeder,  *  *  *  to  become 
and  to  be  intoxicated,  and  caused  said  William  Rapp, 
Fred  Schroeder  and  Peter  Schroeder,  and  each  of 
them,  to  loiter  and  delay  on  their  way  home  from  said 
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saloon,  and  caused  each  of  them  to  be  unable  to  protect 
himself  from  injury  from  another  or  others,  and  caused 
each  of  them  while  so  intoxicated  to  become  boisterous, 
noisy,  careless,  reckless,  annoying  and  quarrelsome, 
"  *  •  to  another  person,  or  persons,  which  other 
person  or  persons  are  unknown  to  plaintiff,  and  which 
intoxicating  liquors  so  causing  said  William  Rapp,  Fred 
Sehroeder  and  Peter  Schroeder,  and  each  of  them,  to 
become  boisterous,  rude,  noisy,  careless,  reckless,  an- 
noying and  quarrelsome  and  to  quarrel  with  such  other 
person,  or  persons,  caused  such  other  person,  or  per- 
sons, to  shoot  said  William  Rapp,  and  to  cause  said 
William  Rapp  to  be  shot,  *  •  •  and  which  intoxi- 
cating liquors  so  sold,  given  and  furnished  the  said  Wil- 
liam Rapp,  as  aforesaid,  caused  and  rendered  him  to  be 
unable  to  protect  himself  from  injury  by  or  from  the 
said  person,  or  persons,  shooting,  and  caused  said  Wil- 
liam Rapp  to  be  shot  and  to  die." 

The  phraseology  of  the  petition  was  called  to  the 
attention  of  the  trial  court  at  the  close  of  the  plaintiffs' 
case  in  chief  by  motion  for  a  directed  verdict. 

Defendants  pointed  out  that  "the  petition  is  drawn 
on  the  theory  that  the  deceased,  William  Rapp,  was 
killed  by  some  person  or  persons  other  than  the 
Schroeders,  and  the  proof  is  that  William  Rapp  was 
killed  by  the  Schroeders,  or  by  himself;  that  plaintiffs' 
evidence  clearly  establishes  that  the  deceased,  William 
Rapp,  was  not  killed  by  a  person  other  than  the 
Schroeders  or  himself,"  and  a  variance  was  alleged 
between  the  allegations  of  the  petition  and  the  proof. 

Thereupon  attorneys  for  plaintiffs  gave  the  following 
as  their  construction  of  the  allegations  of  the  petition: 
"The  plaintiffs'  attorneys,  who  drew  the  petition,  drew 
it  to  apply  to  the  shooting  of  each  one  by  the  other  of 
those  three  persons  or  by  any  other  person,  as  it  states 
that  each  one  was  shot  by  another  or  others  who  is 
not  known.  That  is,  it  was  not  known,  the  name  of  the 
person  who  did  the  shooting  of  each  of  these  persons, 
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whether  it  was  one  of  the  Schroeders,  or  Eapp,  or  any 
other  person. " 

In  the  brief  defendants  argue  that  the  petition  alleges 
the  shooting  to  have  been  done  by  some  person  not 
named  therein.  It  may, be  that  the  allegations  of  the 
petition  are  susceptible  of  the  construction  contended 
for  by  either  party;  perhaps  it  might  have  been  more 
happily  phrased.  But  plaintiffs '  theory  of  the  case  was 
fully  explained  and  made  known  by  the  statement  made 
in  court  before  defendants  had  offered  any  proof.  If 
they  were  taken  by  surprise,  or  in  any  way  prejudiced, 
in  making  their  defense,  they  then  had  an  opportunity  to 
apply  to  the  trial  court  for  a  suitable  order,  but  they 
elected  to  proceed  with  the  trial. 

Plaintiffs'  theory  is  that  these  men  engaged  in  a 
drunken  quarrel  and  were  shot  while  so  engaged,  and 
that  it  is  immaterial  whether  each  shot  himself,  was  shot 
by  one  of  his  companions,  or  was  shot  by  some  per- 
son unknown.  Notwithstanding  the  statement  of  de- 
fendants, in  their  motion  for  a  directed  verdict,  that 
plaintiffs'  proof  showed  "that  William  Rapp  was  killed 
by  the  Schroeders  or  by  himself,"  it  is  here  argued 
that  the  proof  shows  "that  these  men,  while  chatting 
with  each  other,  were  assassinated  by  some  unknown 
third  person,"  and  it  is  said  that  this  is  the  theory  upon 
which  defendants  tried  their  case.  It  may  be  said  that 
there  is  evidence  to  support  this  theory,  as  well  as 
evidence  to  support  the  theory  that  these  men  quarreled 
among  themselves,  and,  during  the  quarrel,  shot  one  an- 
other, or  that  each  shot  himself.  The  court  left  the 
jury  to  determine  whether  the  conduct  of  these  three 
men  was  influenced  by  their  intoxication,  and  whether 
their  intoxicated  condition  contributed  to,  or  caused, 
the  killing  of  Rapp.  The  verdict  is  an  affirmative 
answer,  and  there  is  ample  evidence  to  sustain  the 
verdict. 

Criticisms  are  made  of  instructions  given,  and  re- 
fusal to   give  instructions   requested,   but   these  criti- 

103  Neb.— 3 
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cisms  are  based  on  the  claimed  variance  between  1 
petition  and  the  proof.  Construing  the  petition  as 
do,  no  error  appears  in  the  instructions,  and  the  jnc 
ment  is 

Affirmed 
Rose  and  Sedgwick,  JJ.,  not  sitting. 


V.    Swanback,    appellee,    v.    Sovereign    Cai 
Woodmen  of  the  Wobld,  appellant. 
Filed  Dbceubeb  26,  1918.    No.  20624. 

Application:  Construction:  Warranties.  When, 
an  action  on  a  fraternal  benefit  life  Insurance  certificate.  It  becoi 
necessary  to  determine  whether  the  statements  made  in  the  w 
ten  application  are  warranties  or  mere  representation  a,  the  co 
will  take  into  consideration  the  situation  of  the  parties,  the  i 
Ject-matter,  and  the  language  employed,  and,  when  It.  clearly  apps 
that  It  was  the  understanding  of  the  parties  that  the  otateme 
should  be  construed  as  warranties,  the  contract  will  be  so  c 
strued. 

2.  — :  Wabbantteb:    Pleading  and  Proof.     In  order  that  si 

warranties  shall  constitute  a  defense  to  such  action,  it  Is  lnc 
bent  upon  defendant  to  plaad  and  prove  that  the  answers  w 
made  substantially  as  written  in  the  application,  that  they  w 
false  in  some  particular  material  to  the  risk,  and  that  defend 
relied  upon  and  acted  upon  them. 

3.  Trial;  Direction  or  Verdict.  "Where  the  evidence  on  the  trial 
the  district  court  is  not  conflicting,  and  reasonable  minds  can 
differ  as  to  the  conclusion  to  be  derived  therefrom,  it  is  the  d 
of  the  court,  when  requested,  to  direct  a  verdict  in  accord* 
with  such  conclusion."  Nebraska  Tratufer  Co.  v.  Chicago,  B 
Q.  B.  Co.,  90  Neb.  488. 

Appeal  from  the  district  court  for  Adams  connl 
William  C  Dorset,  Jttdge.    Reversed  and  dismissi 

Tibbets,  Morey,  Fuller  dt  Tibbets  and  D.  E.  Bri 
shaw,  for  appellant. 

J.  E.  WUlits,  contra. 
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This  is  an  action  on  a  fraternal  benefit  life  insurance 
certificate.    Plaintiff  prevailed,  and  defendant  appeals. 

The  defense  relied  upon  is  based  on  the  alleged  false 
representations  made  by  the  insured  in  his  application 
for  membership.  Such  part  of  the  application  as  is 
material,  reads:  "Did  you  ever  fail  to  obtain  life  in- 
surance applied  for?  A.  No."  The  proof  shows  beyond 
dispute  that,  but  a  short  time  prior  to  the  making  of  this 
application,  the  insured  made  application  to  another  com- 
pany and  was  rejected.  Subsequent  to  that  rejection  he 
talked  with  an  agent  of  an  accident  insurance  company, 
and  inquired  if  his  rejection  by  the  life  insurance  com- 
pany would  affect  his  application  for  accident  insurance. 
He  died  within  a  year  after  becoming  a  member  of 
defendant  association,  of  the  disease  from  which  he  was 
said  to  be  suffering  when  he  was  rejected  by  the  com- 
pany to  which  he  first  applied. 

Plaintiff,  in  reply,  alleges  that  this  question  was  not 
propounded  to  the  deceased,  but  the  answer  was  filled  in 
without  his  knowledge  by  the  defendant's  physician. 
The  only  testimony  in  the  record  on  this  point  is  that 
of  the  physician.  His  testimony,  on  direct  examination, 
is:  "Q.  Did  you  read  to  him  this  question,  'Did  you 
ever  fail  to  obtain  life  insurance  applied  for?'  A.  I 
wouldn't  swear  that  I  asked  him  that  question,  I  usu- 
ally ask  the  question  this  way,  *  *  *  'Have  you 
ever  been  rejected  for  life  insurance?'  "  On  cross- 
examination  he  testified:  "Q.  Did  you  ask  him  this 
question,  '  Did  you  ever  fail  to  obtain  life  insurance 
applied  for?'  A.  I  wouldn't  swear  that  I  asked  him 
that  question.  I  usually  ask  the  question  this  way, 
'Have  you  ever  been  rejected  for  life  insurance  applied 
for?'  *  *  *  Q.  And  did  you  ask  him  that?  A. 
Yes,  sir ;  there  is  no  question  about  that. ' ' 

Giving  this  testimony  a  reasonable  construction,  it 
appears  that  the  deceased  was,  in  fact,  asked,  if  not  the 
identical  question  involved,  at  least  one  of  similar  im- 
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port,  which  a  man  of  ordinary  intelligence  could  not  fail 
to  understand.  Furthermore,  the  deceased  had  been  an 
insurance  agent;  this  was  not  his  first  application  for 
insurance ;  he  was  familiar  with  the  business,  and  there 
is  nothing  in  the  record  to  warrant  the  presumption 
that  he  was  in  any  way  imposed  on,  or  did  not  under- 
stand the  contents  of  his  application. 

The  application  forms  a  part  of  the  contract.  We.  are 
committed  -to  the  rule  that,  for  the  purpose  of  deter- 
mining whether  the  statements-  made  in  the  written 
application  were  representations  or  warranties,  the 
court  will  take  into  consideration  the  situation  of  the 
parties,  the  subject-matter,  and  the  language  employed, 
and,  when  it  clearly  appears  that  it  was  the  intention 
of  the  contracting  parties  to  make  the  statements  war- 
ranties, the  contract  will  be  so  construed.  But,  in  order 
that  such  warranties  shall  constitute  a  defense  to  an 
action  upon  the  contract,  it  is  incumbent  upon  the  de- 
fendant to  plead  and  prove  that  the  answers  were  made 
as  written  in  the  application,  that  they  were  false  in 
some  particular  material  to  the  insurance  risk,  and  that 
defendant  relied  and  acted  npon  the  answers. 

In  the  instant  case,  defendant,  by  its  pleading  and 
proof,  brought  itself  strictly  within  the  rule.  There 
was  no  disputed  question  of  fact  for  the  jury,  and  the 
court  ought  to  have  directed  a  verdict  for  defendant. 

The  judgment  of  the  district  court  is  reversed  and 
cause  dismissed. 

Reversed    and    dismissed. 

Letton  and  Aldrich,  JJ.,  not  sitting. 


Emma  Swan,  appellee,  v.  Lincoln  Terminal  Company, 

APPELLANT. 
Fileb  December  Z8,  ISIS.    No.  20S88. 
1.   Hutot  and  Sarvant:  Release:  Avoidance:  Burden  of  Proof.  When 
the  plaintiff  in  a  suit  under  the  employer)'  liability  act  has  exe- 
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cuted  a  release  in  writing  of  all  farther  claims  for  compensation, 
and  received  a  consideration  therefor,  but  seeks  to  avoid  the  re- 
lease on  the  ground  that  it  was  obtained  by  fraud  and  deception, 
the  burden  is  upon  her  to  establish  the  fraud. 

2.   : :  Evidence.    In  such  case,  when  the  amount  paid  is 

but  a  trilling  part  of  the  amount  for  which  defendant  is  liable, 
that  fact  may  be  considered,  with  other  evidence,  as  tending 
to  show  unfair  practice,  that  plaintiff  has  been  overreached,  and 
that  the  minds  of  the  parties  never  met  in  the  consummation  of 
a  valid  and  binding  settlement. 

Appeal  from  the  district  court  for  Lancaster  county: 
Willabd  E.  Stewart,  Judge,    Affirmed. 

F.  M.  Hall  and  H .  W.  Baird,  for  appellant. 

J.  C.  McReynolds,  contra. 

MOKRISSEY,  C.  J.. 

Appeal  from  a  judgment  of  the  district  court  for 
Lancaster  county  in  favor  of  plaintiff,  in  an  action 
brought  under  chapter  35  (sections  3551-3696),  Rev. 
St.  1913,  as  amended  by  section  127,  ch.  85,  Laws  1917, 
known  as  "Employers'  Liability  Act.'7 

Plaintiff,  while  employed  as  a  janitress,  sustained  a 
fracture  of  the  right  wrist.  She  immediately  called 
upon  the  physician  and  surgeon  of  the  surety  company, 
which  is  defending  in  the  name  of  the  employer.  The 
surgeon  bandaged  the  arm,  apparently  without  discover- 
ing the  fracture,  and  without  informing  plaintiff  of  the 
true  condition  thereof.  In  due  season  plaintiff  made 
application  for,  and  was  paid,  compensation  at  the  rate 
to  which  she  was  entitled  under  the  statute — $6  a  week. 

Plaintiff  was  injured  March  5,  1918.  Compensation 
was  paid  to  June  4,  1918,  when  she  was  paid  $12,  and 
executed  a  final  release  differing  in  form  and  phraseol- 
ogy from  the  receipts  she  had  theretofore  executed.  This 
receipt  was  filed  with,  and  approved  by,  the  compensa- 
tion commissioner.  Defendant  relies  upon  this  release 
as  a  defense  to  this  action.  Plaintiff  alleges  that  she 
was  ignorant  of  its  true  import  and  meaning  at  the 
time  of  its  execution,  and  that  she  was  induced  to  sign 
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the  same  because  of  fraud  practiced  upon  her  by  the 
ajjent  of  the  surety  company. 

Defendant  asserts  that  the  settlement  was  made  in 
good  faith  for  a  valuable  consideration  and  with  full 
knowledge  on  the  part  of  plaintiff  as  to  the  contents  of 
the  receipt.  There  is  no  special  complaint  made  of  the 
amount  of  recovery,  provided  plaintiff  is  entitled  to 
recover  at  all.  The  main  question  presented  is:  Will 
plaintiff  be  held  to  the  terms  of  the  receipt,  or  will  the 
receipt  be  disregarded  and  she  be  permitted  to  recover 
notwithstanding  its  execution  1  Plaintiff  suffered  a  se- 
vere and  permanent  injury.  She  was  entitled  to  com- 
pensation for  150  weeks.  There  is  a  dispute  between  the 
parties, as  to  the  date  the  release  was  executed.  The 
paper  is  dated  June  4.  Defendant  claims  it  was  executed 
the  day  it  bears  date.  Plaintiff  says  it  was  signed  one 
week  later,  but  we  do  not  regard  this  as  material.  There 
never  was  any  dispute  as  to  the  amount  she  should 
receive  per  week.  On  one  or  two  occasions  she 
was  given  a  check  for  one  week's  compensation  and 
signed  a  receipt  prepared  and  presented  by  the  surety 
company.  At  other  times  she  was  paid  two  weeks'  com- 
pensation and  signed  a  receipt  for  the  proper  amount. 
The  receipt  relied  upon  is  for  $12.  It  differs  somewhat 
in  appearance  from  the  other  receipts  she  had  signed, 
but. the  amount  is  the  same  as  the  amount  named  in  one 
or  two  of  the  other  receipts.  She  testifies  that  the 
agent  led  her  to  believe  that  she  was  signing  a  receipt 
for  two  weeks '  compensation  such  as  she  had  theretofore 
signed,  while  the  agent  testifies  that  he  allowed  her 
full  compensation  up  to  date  of  receipt,  and,  by  way 
of  compromise  or  inducement  to  make  a  full  settlement, 
paid  her  for  one  additional  week.  The  agent  is  cor- 
roborated to  some  extent  by  two  disinterested  witnesses 
who  were  present  when  the  receipt  was  signed.  Their 
testimony,  however,  is  of  such  character  that  it  is  easy 
to  believe  that,  having  no  interest  in  the  matter,  their 
recollection  of  what  took  place  may  be  at  fault.     As 
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bearing  upon  the  weight  to  be  given  plaintiff's  story, 
it  may  be  mentioned  that  at  the  signing  of  this  release 
she  said  to  the  agent  that  she  was  about  to  leave  the 
city  to  make  a  visit.  Upon  her  return  two  or  three 
weeks  later  she  called  upon  the  agent  of  the  surety  com- 
pany in  the  usual  way  and  demanded  compensation  as 
she  had  done  before.  She  was  then  informed  that  she 
had  made  a  complete  settlement,  and  further  payments 
were  refused. 

Considering  the  character  of  her  injury,  and  that  she 
was  entitled  to  collect  a  total  compensation  of  $900, 
while  she  received  only  $84,  is  it  probable  that  she 
understood  the  nature  of  the  receipt  at  the  time  of  its 
execution  T  She  was  a  woman  of  limited  education,  56 
years  of  age,  engaged  in  hard  labor,  and  not  likely  to 
examine  the  papers  presented  for  her  signature.  This 
seems  especially  true  when  she  had  theretofore  signed 
receipts  for  the  weekly  indemnities  paid,  and  the 
amount  received  on  this  occasion  was  for  no  greater 
amount  than  that  received  on  other  occasions.  The 
agent  testified  that  he  informed  her  that  she  was  mak- 
ing a  final  settlement.  Assuming  that  he  spoke  the 
words,  it  is  not  probable  she  comprehended  their  mean- 
ing, or  the  purport  of  the  paper.  If  she  did  not,  the 
minds  of  the  parties  never  met  in  the  consummation  of 
a  valid  contract.  Perry  v.  Omaha  Electric  Light  & 
Power  Co.,  99  Neb.  730. 

Assuming  that  there  was  a  valid  consideration,  the 
burden  is  on  plaintiff  to  prove  the  fraud  and  deception 
alleged;  but,  in  reaching  a  conclusion  upon  this  issue, 
we  must  not  only  consider  the  statements  made  by  the 
witnesses,  but  we  must  also  consider  the  undisputed 
facts  disclosed. 

Upon  a  consideration  of  the  whole  record,  we  find  that 
the  judgment  is  fully  supported,  and  it  is 

Affirmed. 

Letton  and  Rose,  JJ.,  not  sitting. 
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Sta  ie,  ex  bel.  P.  C.  Jensen  et  al.,  appellees,  v.  Om 
&  Southern  Inteburban  Railway  Company, 
appellant. 
Piled  December  28,  1918.    No.  20156. 

1.  Railroads:   Ciiossiwg:    State  Railway  Commission:   POWEB8. 
certain  aense  the  railway  commission  has  Jurisdiction  concur 
the  crossing  of  a  railway  by  a  public  highway.    It  may  in  re 
prescribe  the  method  in  which  the  crossing  shall  be  made, 

it  has  no  power  to  determine  whether  or  not  the  highway  shall 
extend  across  the  right  of  way.  The  right  to  determine  whether 
a  highway  shall  extend  across  a  railroad  belongs  to  the  county 
board. 

2.  Eminent  Domain:  Proceedings:  Objections.  Objections  that  there 
la  no  legally  established  highway  connecting  with  the  road  peti- 
tioned for,  that  there  Is  bo  necessity  lor  the  condemnation,  or 
that  the  road  le  sought  to  be  established  merely  as  a  driveway  tor 
scenic  purposes,  should  have  been  presented  to  the  county  board 
at  the  date  set  for  flliag  objections,  and  come  too  late  after  the 
road  has  been  established  and  when  it  Is  sought  by  mandamus  to 
compel  the  construction  of  a  highway  crossing. 

3.   :  Damages:  Objections.     This  principle  also  applies  to  the 

contention  that  the  damages  allowed  were  Inadequate,  and  that 
the  construction  of  an  overhead  crossing  by  the  railroad  company 
would  greatly  exceed  the  amount  of  the  damages  allowed.  The 
claim  for  damages  should  have  been  presented  to  the  county 
board,  and  if  the  allowance  was  unsatisfactory,  an  appeal  might 
have  been  taken. 

Appeal    from  the    district    court    for    Sarpy    county: 
James  T.  Begley,  Judge.     Affirmed. 

John  L.  Webster  and  William  R.  King,  for  appellant. 

Elmer  S.  Nickerson,  William  R.  Patrick  and  E.  H. 
McCarthy,  contra. 

Letton,  J. 

This  is  a  proceeding  in  mandamus  brought  by  the  road 
overseer  of  district  No.  3,  in  Sarpy  county,  against 
the  defendant,  an  interurbnn  railway  company,  to  com- 
pel the  building  of  a  bridge  over  the  defendant's  track 
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where  it  is  alleged  a  public  road  crosses  a  deep  cut  on 
the  railroad  line.  The  petition  alleges  in  detail  the 
proceedings  for  the  location  and  opening  of  a  road  50 
feet  wide  across  the  right  of  way,  the  final  establish- 
ment of  the  road  and  the  refusal  of  respondent  to  con- 
struct a  crossing  over  its  tracks. 

The  respondent  answered  that  the  facts  alleged  in  the 
petition  did  not  justify  the  issuance  of  the  writ;  that 
the  writ  is  too  vague  and  indefinite,  and  does  not  ad- 
vise the  character  or  material  out  of  which  the  bridge 
was  to  be  constructed ;  that  the  proposed  road  is  not 
a  public  highway,  but  intended  for  pleasure  riding  or 
driving,  and  terminates  at  a  point  where  there  is  nei- 
ther a  town,  city  or  village,  and  that  neither  the  county 
commissioners,  nor  the  court  can  compel  the  respondent 
to  erect  a  bridge  for  a  road  to  be  used  only  as  a  pleas- 
ure road  for  driving,  and  that  if  required  to  construct 
a  proper  steel  structure  of  sufficient  strength  to  be 
safe  for  public  travel,  it  will  cost  respondent  $4,500,  for 
which  there  has  not  been  awarded  adequate  damages. 

After  a  hearing,  the  court  awarded  a  peremptory  writ 
of  mandamus.    Respondent  appeals. 

The  brief  of  appellant  assigns  five  errors.  The  first 
three  of  these  assignments  are  based  upon  the  alleged 
invalidity  of  the  proceedings  had  in  1909  to  establish 
the  " Boulevard  Road."  The  others  are,  that  the  writ 
did  not  specify  the  character  of  the  bridge  to  be  con- 
structed, and  that  the  railway  commission,  or  the  court 
alone,  has  jurisdiction  in  the  matter. 

The  first  point  argued  is  that,  after  a  legal  highway 
has  been  established,  application  for  a  railroad  crossing 
should  be  made  to  the  railway  commission.  Several 
cases  are  cited  in  which  language  is  used  implying  that 
the  railway  commission  has  jurisdiction  as  to  railway 
crossings  over  highways.  This  is  true  in  a  certain 
sense.  If  crossings  were  about  to  be  built  in  such  a 
manner  as  to  jeopardize  the  running  of  trains,  or  to 
affect  the  convenience  or   safety  of  operation  of  the 
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railroads,  there  can  be  no  doubt  that  the  r; 
mission  would  have  power  to  require  a  diffei 
of  crossing  to  be  installed.  But  it  has  no  pov. 
mine  whether  or  not  a  highway  shall  extern 
right  of  way  of  a  railroad  company.  This 
tion  of  the  county  authorities.  To  give  the 
such  power  would  allow  it  to  veto  the  opei 
public  highway  which  crossed  the  right  oi 
railroad.  Neither  the  constitutional  amend 
ing  the  commission,  nor  the  statute  defining 
confers  such  authority  upon  it. 

Some  years  ago  a  road  was  established  It 
Omaha  to  Bellevue  running  along  the  crest 
near  the  Missouri  river,  and  descending  fro 
to  the  lower  land  occupied  by  a  portion  of 
of  Bellevue,  south  and  westward  of  the  r 
right  of  way.  This  is  known  as  the  "Boule? 
The  railway  line  cuts  through  this  ridge  at  a 
of  the  west  portion  of  the  village,  and  in  on 
the  northwest  portion  of  the  village  and 
buildings  by  this  road,  it  was  necessary  1 
from  the  ridge  to  the  low  lands,  pass  throng 
of  the  village,  across  the  track  on  one  of 
leading  westward,  and  return  up  the  hill 
north  and  west.  The  buildings  of  Bellevue 
almost  directly  soath  of  the  proposed  brid 
contiguous  to  the  road  of  which  the  new  re 
part. 

In  1909  a  petition  was  presented  to  the  c« 
asking  for  the  establishment  of  a  county  r 
wide,  commencing  at  a  point  on  the  Boul 
mentioned,  crossing  the  railroad  and  termii 
near  the  intersection  of  Nineteenth  avenue 
street  in  the  village  of  Bellevue.  Waivers 
were  filed,  and  the  road  was  located  and  esta 
respondent  did  not  file  its  consent,  and  in  li 
ings  were  had  in  due  form  to  open  a  higl 
the  right  of  way  and  thus  complete  the  roac 
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in  the  amount  of  $100  were  allowed  respondent  and 
directed  to  be  paid  from  the  funds  of  the  county.  So 
far  as  the  record  shows  no  objections  were  made  by 
respondent  to  the  establishment  of  the  road  and  no 
appearance  made  by  it  at  the  hearing. 

If  there  was  no  legally  established  highway  connect- 
ing with  the  road  petitioned  for  across  the  right  of  way, 
and  no  necessity  for  the  condemnation,  as  respondent 
now  asserts,  it  should  have  appeared  and  objected  on 
this  ground  when  the  establishment  of  the  latter  road 
was  under  consideration  by  the  county  board.  It  is 
too  late  to  raise  this  question  now.  Neither  can  the 
cost  of  the  bridge  be  considered.  This  goes  to  the 
question  of  damages.  If  the  amount  of  damages  al- 
lowed by  the  appraisers  and  county  board  was  insuf- 
ficient, an  appeal  might  have  been  taken. 

It  is  said  the  county  board  had  no  jurisdiction  to 
establish  this  road  as  it  is  a  mere  pleasure  drive.  The 
discretion  of  the  county  board  in  the  establishment 
of  the  road  cannot  be  attacked  in  this  collateral  manner. 
This  question  also  should  have  been  raised  at  the  hear- 
ing. 

The  judgment  of  the  district  court  is 

Affirmed. 

Rose,  J.,  not  sitting. 


Patrick  Dorcey,  appellant,  v.  Thurston  County,  ap- 
pellee. 

Filed  December  26,  1918.    No.  20266. 

1.  Appeal:  Admission  of  Evidence:  Presumption.  In  a  trial  to  a 
court  without  the  intervention  of  a  jury,  the  presumption  is  that 
only  competent  evidence  is  considered  by  the  court,  and  if  there  is 
sufficient  proper  evidence  to  sustain  the  finding,  the  admission  of 
other  will  not  be  considered  prejudicial. 

2.  Officers:  Sheriffs:  Compensation  of  Jailer.  When  a  man  is  em- 
ployed as  jailer  by  the  county  board  with   the  knowledge   and 
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consent  of  the  sheriff,  and  Is  permitted  by  that 
the  keys  of  the  Jail,  to  care  for  the  prisoners,  and 
of  the  duties  of  a  Jailer,  knowing  that  the  counl 
such .  Berrien,  the  sheriff  Is  not  entitled  to  the 
rco.     McFadden  v.  Cedar  County,   9B   Neb.  318. 

Appeal  from  the  district  court  for  Thu: 
urm  T.  Graves,  Judge.     Affirmed. 

Arthur  F.  Mullen,  for  appellant. 

R.  E.  Evans  and  Archie  M.  Smith,  conU 

Lbtton,  J, 

Plaintiff,  who  was  sheriff  of  Thurston 
1909  to  1913,  presented  a  bill  for  $2,025  t 
>oard  for  jailer  fees,  for  the  years  1909  t 
five.  The  bill  was  disallowed  and  an  appea! 
listrict  court.  An  amended  petition  was 
'orth  that  the  plaintiff  acted  as  jailer  dun 
lamed;  that  prisoners  were  confined  in  th 
luring  that  period  to  the  aggregate  number 
md  that  he  is  entitled  to  recover  the  sum 
lay  for  said  services,  amounting  in  all  to 
lefendant  denies  the  allegations  of  the  p 
he  number  of  days  prisoners  were  con 
ail;  denies  that  at  any  time  during  said 
iff  acted  as  jailer,  or  performed  the  duti 
ind  alleges  that  during  all  of  these  years 
rlead  was  employed  and  acted  as  jailer.  I 
he  statute  of  limitations  as  to  claims  ace 
rear  1909.    The  reply  was  a  general  denial. 

A  jury  was  waived,  and  the  case  tried 
vhich  found  there  were  prisoners  confine! 
luring  the  years  1910,  1911,  1912  and  1913, 
iraonnt  of  960  days,  and  that  the  portion  i 
tccruing  prior  to  February  3,  1910,  is  bt 
itatute  of  limitations. 

The  court  further  found  that  Thomas  H( 
inowledge  of  plaintiff,  was  employed  by 
ward  on  September  23,  1910,  as  jailer  and 


EPTEMBER  TEEM,  1918.  45 

Dorcey  v.  Thurston  County. 

aid  date  he  has  possessed  the  keys  to 
■formed  the  services  of  jailer,  except 
n  account  of  illness  and  absence  on  his 

found  that  in  1910  the  plaintiff  per- 
as  jailer  for  a  total  of  137  days,  for 
titled  to  receive  $205.50  with  interest, 
Igment  accordingly.  Plaintiff  appeals, 
signed  as  to  the  admission  of  certain 
rial  to  a  court  without  the  intervention 
esumption  is  that  only  competent  evi- 
■ed  by  the  court,  and  if  there  is  suffi- 
dence  to  sustain  the  finding,  the  ad- 
will  not  be  considered  prejudicial, 
mstains  the  finding  as  to  the  employ- 

the  county  board.  Head  testifies  that 
to  him  about  being  employed  as  jailer 

they  were  going  to  appoint  one,  and 
if  he  would  accept  the  position.  He 
;  he  did  the  janitor  work,  took  care  of 
d  the  keys  of  the  jail,  furnished  food 
prisoners,  and  looked  after  light,  heat 
litions ;  that  the  sheriff  was  frequently 
e  were  prisoners  in  the  jail;  that  he 
nted  jailer  by  the  sheriff,  never  took 
mt  looked  to  the  sheriff  for  general 
is  work  at  the  jail.  One  of  the  county 
at  the  employment  of  Head  was  with 
nd  consent  of  the  sheriff, 
land,  the  sheriff  denies  knowledge  of 

the  county  board,  and  testifies  that 
r,  was  in  charge  of  and  in  control  of 
had  his  office  in  the  jail;  that  it  was 
24  by  60  feet  with  a  board  partition 
•ooms  and  the  office ;  that  the  writs  of 
ilivered  to  him,  and  whatever  records 
lade  by  him,  but  also  admits  the  rendi- 
i  testified  to  by  Head.    The  sheriff  had 
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and  while  he  was  absent  Head  1 
e  jail  and  the  prisoners.  When 
still  did  all  the  work  about  the  ja: 
!  the  prisoners.  It  is  true  he  too 
i  appointed  by  the  sheriff,  and  t 
is  of  the  duties  of  a  jailer  that  1 
t  at  the  same  time,  as  the  dist 
heriff  knew  that  Head  was  bein; 
i  act  as  jailer,  and  that  he  was  acti 

would  be  manifestly  unjust  to  al 
compensation  for  services  which  I 
another  man  to  render.    If  he  ex 

he  should  have  performed  the 

and  protested  or  objected  to  an; 
.ted,  or  acting  as  jailer  in  any  de 

ascertained  which  portion  of  th» 
lally  acted  as  jailer,  and  rendered 

We  find  no  error  therein. 

Ai 
tot  sitting. 


IEB  ET  AL.,  APPELLANTS,  V.  MaBTIN  ( 

APPELLEE. 
CEB  ET  AL.,  APPELLANTS,  V.  AUGUST  B 

APPELLEE. 
IEB  ET  AL.,  APPELLANTS,  V.  EDWARD  M 

APPELLEE. 
Filkd   Decbmieb  26,   1918.     No.   2010G. 

nee:  Deeds.  Where  a  deed  reserving  a  1: 
.  not  contain  the  entire  contract  resulting 
inl.ee  may  prove  by  parol  that  he  acceu 
n  that  he  should  occupy  and  use  the  farm 
rental  during  the  lifetime  of  grantor,  the  1 
lade  an  oral  promise  to  give  grantee  a  farm 
bsoquently  performed. 
tebed  Instructions.  Offered  instruction! 
i  writing. 
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the  district  court  for  Dodge  county: 
has,  Judge.     Affirmed. 

mis  and  Courtright,  Sidner  ds  Lee,  for 

and  J.  C.  Cook,  contra. 

;  plaintiff,  acting  for  himself  and  as 
lhelmene  Luther,  his  second  wife,  now 
need  three  separate  actions  April  16, 
:  in  the  aggregate  $1,526.25,  alleged 
m  rentals  for  the  year  ending  March  1, 
1910,  plaintiff  and  Ms  second  wife  had 
defendant  a  160-acre  farm  in  Dodge 
3eed  contained   a    reservation   in   the 

ife  estate  of  an  undivided  three-fourthB 
■ne  of  the  above  described  property  in 
Luther  and  an  undivided  one-fourth 
e  described  property  in  favor  of  Wil- 
syhich  grantors  reserve  to  themselves." 
!  sons  of  plaintiff  by  his  first  wife.  For 
efore  the  deeds  were  executed  each 
icupied  and  farmed  the  land  conveyed 
paid  plaintiff  annually  $2  an  acre.  In 
land  conveyed  to  Martin  C.  Luther, 
id  farmed  about  65  acres.  The  claim 
ised  on  an  annual  rental  of  $4  an  acre 
nd  and  $3.50  an  acre  for  the  additional 
it  demanded  from  him  being  $867.50. 
ie  land  conveyed  to  August  F.  Luther, 
d  farmed  about  12£  acres  of  adjoining 
l  against  him  is  based  on  an  annual 
acre  for  the  deeded  land  and  $3.50  an 
tional  tract,  the  balance  demanded  from 
'5.  The  amount  of  the  claim  against 
lcr,  defendant,  is  $320,  the  difference 
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between  the  annual  rental  of  his  deeded  land  at  $4  an 
acre  and  $2  an  acre. 

At  the  time  of  the  trial  the  ages  of  defendants  were 
approximately  as  follows:  Edward  M.  Luther,  53;  Au- 
gust F.  Luther,  49;  Martin  C.  Luther,  47.  In  defense 
they  pleaded  in  substance  that,  after  arriving  at  major- 
ity, they  performed  an  oral  contract  to  work  for  their 
father  on  his  lands  in  Dodge  county,  the  consideration 
being  a  promise  on  his  part  to  give  to  each  a  farm; 
that  they  thus  acquired  the  right  to  use  and  to  per- 
manently occupy  the  deeded  lands ;  that  the  deeds  were 
delivered  and  accepted  under  an  oral  agreement  to 
pay  to  their  father  during  his  lifetime  an  annual  rental 
.  of  $2  an  acre.  The  reply  was  a  general  denial.  The 
actions  were  consolidated  and  tried  together.  The  jury 
found  the  issues  in  favor  of  defendants.  From  a  dis- 
missal of  the  actions  plaintiff  has  appealed. 

Did  the  trial  court  err  in  permitting  defendants  to 
prove  by  parol  an  oral  agreement  granting  them  the 
right  to  occupy  and  use  the  lands  during  the  lifetime  of 
their  father  by  paying  him  annually  $2  an  acre?  This 
is  the  controlling  question  presented  by  the  appeal. 
Plaintiff  argues  that  the  trial  court  violated  the  rule 
excluding  parol  evidence  to  contradict,  change  or  vary 
the  terms  of  a  written  instrument  and  also  disregarded 
the  statute  declaring  that  a  lease  for  a  longer  period 
than  one  year  is  void  unless  in  writing.  Rev.  St.  1913, 
sec.  2625.  Defendants  were  in  possession  of  the  deeded 
lands  when  the  deeds  were  executed.  For  many  years 
they  had  continuously  performed  for  their  father  the 
work  of  farmers  on  his  lands  in  this  state.  Later  they 
farmed  tracts  of  his  lands  for  themselves.  Their 
mother  died.  Their  father  remarried,  lived  in  Iowa 
and  there  raised  a  second  family,  hut  eventually  re- 
turned to  Dodge  county.  He  had  acquired  considerable 
property  in  both  states.  From  the  time  the  deeds  were 
executed  in  1910  until  plaintiff  brought  these  suits  in 
1915  defendants  paid  their  father  annually  $2  an  acre 
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A  half-brother,  who  had  been  raised  in  Iowa,  but  who 
had  become  a  neighbor  of  defendants  in  Dodge  county, 
Nebraska,  aided  plaintiff  in  this  litigation.  Plaintiff 
had  promised  each  defendant  a  farm  for  services 
which  were  subsequently  performed.  The  deeds  were 
executed  under  the  circumstances  narrated.  The  evi- 
dence is  conclusive  that  the  deeds  did  not  contain  the 
entire  contract  resulting  in  their  execution.  All  parties 
so  understand  the  transactions.  Each  of  two  defendants, 
for  the  benefit  of  a  half-sister,  subsequently  executed 
a  mortgage  on  the  land  described  in  his  deed.  These 
obligations  had  been  in  contemplation  but  the  deeds 
make  no  reference  to  them.  The  deeds  were  accepted 
only  on  condition  that  the  right  to  occupy  and  use  the 
deeded  lands  should  continue  for  the  annual  compensa- 
tion of  $2  an  acre  during  the  lifetime  of  plaintiff.  This 
condition  does  not  contradict  the  terms  of  the  written 
instrument.  Under  such  circumstances,  the  oral  testi- 
mony showing  the  condition  on  which  the  deeds  were  ac- 
cepted by  the  sons  in  part  performance  of  the  original 
promise  of  their  father  to  give  each  a  farm  and  the 
oral  evidence  showing  the  agreement  not  reduced  to 
writing  do  not  violate  the  statute  of  frauds  nor  the 
rule  that  a  written  contract  cannot  be  varied  or  con- 
tradicted by  parol.  4  Wigmore,  Evidence,  sec.  2430; 
Jordan  v.  Estate  of  Warner,  107  Wis.  539;  Bever  v. 
Bever,  144  Ind.  157;  Slocum  v.  Bracy,  55  Minn.  249; 
Smith  v.  Pfluger,  126  Wis.  253,  2  L.  R.  A.  n.  s.  783; 
Birks  v.  GUlett,  13  111.  App.  369.  The  defense  thus 
established  defeats  also  the  cause  of  action  in  favor 
of  plaintiff's  second  wife,  now  deceased. 

Plaintiff  contends  further  that  defendant  Martin  C. 
Luther  still  owes  $77.50  and  August  F.  Luther  $18.75 
even  if  plaintiff  did  by  contract  limit  the  annual  rental 
for  the  deeded  land  to  $2  an  acre.  On  the  record  pre- 
sented the  point  does  not  seem  to  be  well  taken.  Spe- 
cific sums  for  full  compensation  based  on  a  higher 
rental  were  demanded  by  plaintiff  in  his  petitions  and 
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a  for  peremptory  instrnctiona.  Plai: 
ourae  throughout  the  trial.  This  was 
ih  the  cases  were  contested.    The  fea 

recovery  applicable  to  two  defend 
lidated  actions  against  three  defend; 

to  the  attention  of  the  trial  court  by 
i  instruction  in  writing  as  required 

St.  1913,  sec.  7850.     This  phase  of 

was  called  to  the  attention  of  the  1 
al  statement  after  the  written  instruct 
i  to  the  jury,  but  such  a  method  does 
;tory  requirements.  There  is  no  subs 
r  reversing  the  judgments. 

Affirmi 
ad  Aldbioh,  J  J.,  not  participating. 


INLAND,    APPELLEE,    V.     HoMEK    HONEYW 

APPELLANT, 
in  Decuibeb  26,  1918.     No.  20137. 

«■:  Renewal:  Dischaboe  or  Obligation.  "A 
e-exlstlng  debt  or  as  a  renewal  of  another  note  ii 

discharge  of  the  debt,  unless  by  express  agree 
as  such  payment  or  discharge."    Harvey  v.  Firtt 

320,  followed. 
-.    Nor  will  the  fact  that  the  renewal  note  wai 

original  maker,  a  corporation,  but  by  its  succe 
which  took  over  1U  business  and  assets  anc 
■littles,  make  any  difference  In  the  absence  of 

■:  Payment.  "Whether  It  Is  payment  or  not  is  I 
am  the  intention  of  the  parties  as  shown  by 
d  circumstances  accompanying  and  attendant 
l  in  question."    Barney  v.  Firtt  Nat.  Bank,  66 


i  the  district  court  for  Lancaster  coui 
l'kwart,  Judge.    Affirmed. 
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Strode  &  Beghtol,  for  appellant. 
Burkett,  Wilson  <&  Brown,  contra. 

Cornish,  J. 

On  June  1,  1908,  plaintiff  loaned  the  La  Prele  Ditch 
&  Reservoir  Company  $12,000,  taking  as  collateral  the 
notes  sued  on  and  others.  On  February  1,  1912,  the 
North  Platte  Valley  Irrigation  Company  which  had 
taken  over  the  business  and  the  assets  of  the  La  Prele 
Company,  assuming  its  liabilities,  made  payments  upon 
the  note,  reduced  the.  amount  due  to  $6,023.68,  and  gave 
its  renewal  note  to  the  plaintiff  for  that  amount;  the 
plaintiff  surrendering  to  it  the  old  note  and  part  of 
the  collateral  and  retaining  part.  From  a  judgment 
against  the  defendant  as  maker  of  four  of  the  collateral 
notes,  above  mentioned,  given  to  the  La  Prele  Com- 
pany, he  appeals.  The  jury  found  that  the  plaintiff  was 
holder  of  the  collateral  in  good  faith  and  without  notice 
of  defendant's  claim  that  the  notes  were  without  con- 
sideration. 

Defendant  contended,  and  requested  instructions 
accordingly,  which  were  refused,  that  the  transaction 
of  1912  amounted  to  a  discharge  of  the  La  Prele  Com- 
pany's obligation  and  released  the  collateral,  or  con- 
stituted a  repledging  of  the  collateral  notes,  so  that, 
as  to  the  notes  maturing  before  February  1, 1912,  plain- 
tiff could  not  under  the  negotiable  instrument  act  be  an 
innocent  purchaser.  Primarily,  the  question  is:  What 
was  the  contract  betwen  the  two  companies!  What 
did  they  intend  and  agree  tof  Defendant,  not  being 
a  party  to  the  agreement,  could  have  no  greater  rights 
than  the  La  Prele  Company  would  have.  It  is 
no  doubt  true  that,  if  in  the  transaction  of  1912  the 
parties  intended  a  payment  and  discharge  of  the  original 
debt,  then  its  effect  would  be  to  release  the  collateral 
and  entitle  the  pledgor  to  its  return. 

We  held  in  Harvey  v.  First  Nat.  Bank,  56  Neb.  320: 
"A  note  taken  for  a  preexisting  debt  or  as  a  renewal  of 
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e  is  not  a  payment  or  discharge  of  the  debt, 
express  agreement   it  is  accepted   as  such 

discharge."    Here  there  is  no  evidence  of 
nent,  hut  the  contrary.     No  new  considera- 
id,  and  plaintiff  retained  and  was  permitted 
art  of  his. collateral  security. 
Id  the  fact  that  the  renewal  note  was  given 

company  be  permitted  to  impair  the  plain- 
i.  The  new  company  stood  for  and  was 
lpany.    No  repledging  of  the  collateral  was 

The  plaintiff  had  a  right  to  hold  the  col- 
1  the  debt,  which  it  was  pledged  to  secure, 

discharged.  It  was  pledged  to  secure  the 
s,  rather  than  any  particular  evidence  of  it. 
mce  of  an  agreement  to  the  contrary,  the 
ie  new  note,  signed  by  the  maker  or  his  suc- 
nly  the  taking  of  new  evidence  of  the  old 
s.  Young  v.  Hibbs,  5  Neb.  433 ;  First  Nat. 
zGrath  &  Sons  Co.,  Ill  Miss.  872;  7  Cyc. 
/  v.  Kimpton,  46  Vt.  80 ;  Housum  v.  Rogers, 
90. 

>wal  note  was  signed  by  the  company's 
rhe  defendant,  without  having  pleaded  it 
ie,  suggests  that  the  record  does  not  show 
jr's  authority.  We  do  not  think  this  ques- 
i  issue.  The  evidence,  however,  does  show 
w  company  received  the  benefits  of  the  note, 
gly   retained  the   proceeds,   and  acquiesced 

obligation;  It  would  be  estopped  to  deny 
ote  was  its  obligation.  Willow  Springs 
District  v.  Wilson,  74  Neb.  269;  Barber  v. 
larlson  Telephone  Mfg.  Co.,  81  Neb.  517; 
'.  Bank  v.  Snoqualmie   Trust  Co.,  83  Neb. 

Affirmed. 
id  Rose,  JJ.,  not  sitting. 
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Nemaha  County  Bank,  appellant,  v.  County  Board  of 
Equalization  and  Assessment,  appellee. 

Filed  December  26,  1918.    No.  20180. 

Taxation:  Assessment:  Bank  Stock.  In  making  the  assessment  of 
the  total  value  of  shares  of  stock  for  purposes  of  taxation,  In  a 
banking  institution,  as  provided  for  in  section  6343,  Rev.  St.  1913, 
as  amended  Jn  chapter  108,  Laws  1915,  the  assessor  should  in- 
clude, all  the  property  of  the  bank  and  assets  of  every  description 
at  their  true  value.  Mortgage  securities,  mentioned  in  the  sec- 
tion, upon  which  the  mortgagor  has  agreed  to  pay  the  tax,  should 
not  be  excluded;  nor  should  they  be  deducted  from  the  total  valu- 
ation of  the  shares  of  capital  stock,  in  arriving  at  the  value  of 
each  share  which  is  the  unit  of  taxation. 

Appeal  from  the  district  court  for  Nemaha  county: 
John  B.  Baper,  Judge.    Affirmed  as  modified. 

Lambert  &  Armstrong,  for  appellant. 

Ernest  F.  Armstrong,  contra. 

L.  M.  Pemberton,  amicus  curia. 

Cornish,  J. 

The  inquiry  is  whether,  in  the  assessment  of  the 
shares  of  stock  in  a  banking  corporation,  there  should 
be  deducted  from  the  total  valuation  of  the  shares 
the  real  estate  mortgage  securities,  forming  part  of 
the  bank's  assets.  The  bank,  plaintiff  and  appellant, 
might  say  that  the  question  would  be  more  fairly  put 
as  follows:  Should  such  assets  be  considered  at  all  by 
the  assessor  in  assessing  the  value  of  the  shares  of  stock 
to  the  owners  thereof!  In  view  of  the  constitutional 
provision  that  all  property  must  be  taxed  in  proportion 
to  value,  it  is  difficult  to  say  that  any  of  the  property 
of  the  bank  shall  not  be  "considered  at  all."  If 
considered  in  arriving  at  the  value  of  shares,  then,  as  a 
matter  of  simple  arithemetic,  it  must  be  either  in- 
cluded in  or  deducted  from  that  total  valuation  of  the 
bank's  assets,  which,  divided  by  the  number  of  shares, 
constitutes  the  value  of  each  share. 
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3,  as  amended  in  chapter 
e  method  of  taxing  banks, 
determine  "the  true  value 
assessing    it    "as    similar 

corporations  and  individ- 
>  account  its  market  value. 

of  the  stock  should  be 
i  to  pay  the  taxes,  having 
e  same.  The  section  also 
ws:  "Whenever  any  such 
i  shall  have  acquired  real 
irately,  the  assessed  value 

deducted  from  the  valua- 
le  association  or  company, 
deeds  and  all  other  liens 
s  than  a  fee  titU  and  held 
not  he  considered  or  as- 
;al  stock  for  purposes  of 
leducted  from  the  capital, 
ta."  The  last  sentence 
[  the  amendment  of  1915.' 
it.  1913,  enacted  in  1911, 
al  estate  mortgages.  They 
:est  in  real  estate  for  the 
taxation."  Rev.  St.  1913, 
r  agrees  to  pay  the  tax 
ge  interest,  then  the  mort- 
otherwise,  he  is.  In  the 
n  controversy,  held  by  the 
hat  the  mortgagor  should 

was  from  1911  to  1915, 
irities  being  declared  real 
ring  at  the  true  value  of 
;duct  from  the  total  valua- 
lital  stock  the  amount  of 
bank.  First  Trust  Co.  v. 
2,  795.  Following  this  deci- 
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sion  the  amendment  above  noted  was  passed  in  1915.  We 
are  called  upon  to  construe  the  meaning  of  this 
amendment. 

The  federal  national  bank  act,  while  not  bearing 
directly  upon  the  issue,  is  instructive  in  the  matter  of 
interpretation.  Under  the  federal  decisions,  national 
banks  are  regarded  as  agencies  of  the  government, 
impossible  to  be  taxed  by  the  states  except  as  taxation 
is  permitted  by  the  federal  law.  State  v.  Fleming, 
70  Neb.  529,  536;  3  IT.  S.  S.  A.  900;  6  Fed.  St.  Ann.  796, 
sec.  5219,  and  cases  cited.  The  federal  law  permits  taxa- 
tion of  the  shares  of  stock  to  the  stockholder,  to  be  paid 
by  the  bank,  and  taxation  of  real  estate  owned  by  the 
bank  to  the  bank  itself.  Taxation  of  the  assets  or 
capital  stock  of  the  bank  to  the  bank  is  not  permitted 
except  in  the  case  of  real  estate.  For  that  reason  an 
attempt  by  the  state  to  tax  mortgage  securities  to  a 
national  bank,  if  the  federal  courts  would  consider  them 
as  personal  property,  not  real  estate  (as  they  probably 
would),  would  be  contrary  to  the  federal  law.  The 
states,  wishing  their  local  banking  institutions  to  be 
upon  as  favorable  a  footing  as  national  banks,  have 
uniformly  followed  the  federal  law.  In  this  state 
however,  unlike  other  states  we  have  never,  in  a  strict 
sense,  taxed  real  estate  to  the  bank,  as  we  might  have 
done.  When  we  have  taxed  real  estate  belonging  to 
the  bank,  we  have  considered  it  as  part  of  the  value 
of  the  (shares  of)  capital  stock  otherwise  assessed, 
and,  accordingly,  have  deducted  it  from  the  total 
valuation  of  the  shares  in  accordance  with  the  direct 
provision  of  our  statute  above  quoted. 

In  the  absence  of  laws,  state  or  federal,  forbidding  it, 
there  is  no  reason  in  the  law  why  the  entire  capital 
stock  of  the  corporation,  consisting  of  its  cash,  per- 
sonalty or  realty,  may  not  be  taxed  to  the  bank,  in 
addition  to  a  tax  on  the  shares  to  the  owner.  Shares  of 
stock  and "  capital  stock  represent  different  property 
rights   and   may   be    separately   assessed.     Shares   of 
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itock  represent  a  liability  of  the  bank.  The  words 
'capital  stock"  in  the  statute  mean  shares  of  stock 
vhich  are  the  unit  of  taxation.  The  context  shows  it, 
ind  such  must  have  been  the  meaning,  because,  under 
he  federal  law,  a  tax  on  what  is  technically  capital  stock 
s  not  permitted. 

Consistent  with  the  law  and  our  decisions,  assessors 
leretofore,  in  assessing  shares,  have  considered  all 
he  assets  of  the  bank,  "including  all  property  and 
issets  of  every  description."  First  Trust  Co.  v.  Lan- 
■aster  County,  supra.  How  else  could  he  do  it  under 
he  Constitution  and  his  oath  to  assess  at  the  true 
■alue?  If  among  the  assets  was  included  real  estate 
o  be  assessed  separately,  he  considered  it  as  part  of 
he  shares  of  stock  and  deducted  it  from  the  total 
-aluation.  If  not  included,  then  how  could  it  be 
leducted  f  When,  as  in  City  Trust  Co.  v.  Douglas 
lounty,  101  Neb.  792,  mortgages  were  taxed  to  the 
«nk  as  real  estate  in  another  county,  we  held  that  the 
[eduction  must  be  made;  otherwise,  the  shareholders 
vould  be  taxed  twice  on  the  same  property,  thereby 
learly  holding  that  the  mortgages  had  been  considered 
ind  assessed  as  part  of  the  shares  of  capital  stock. 

It  may  be  urged  that  there  is  something  fictitious  in 
ailing  what  is  left  after  the  deduction  the  true  value 
if  the  stock.  That  is  true,  unless  we  consider  the 
alues  deducted  as  part  of  the  stock.  So  considered, 
10  oath  is  broken  and  the  stock  is  truly  assessed. 

And  now  comes  the  amendment  of  1915,  saying  that 
uch  securities  shall  no  longer  "be  considered  or  as- 
essed  as  part  of  the  capital  stock  for  purposes  of 
axation,"  and  then,  to  make  it  emphatic,  adding  the 
/ords,  "and  shall  not  be  deducted  from  the  capital, 
urplus  or  undivided  profits."  This  means  that  these 
ecurities  shall  not  be  separately  assessed  as  part  of  the 
apital  stock,  and  hence  no  occasion  for  deduction 
rises.  The  intent  is  to  forbid  assessing  them  as  real 
state  of  the  bank.    When,  however,  they  were  so  as- 
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sessed  as  in  City  Trust  Co.  v.  Douglas  County,  supra, 
and  the  bank  was  made  to  pay  the  tax,  the  deduction 
must  be  made  for  two  reasons :  First.  As  stated  in  the 
opinion,  not  to  do  so  would  be  double  taxation  on  the 
shares,  or,  rather,  an  overvaluation  of  the  stock,  con- 
trary to  the  constitutional  provision  of  taxation  in  pro- 
portion to  value.  Second.  As  applied  to  a  national 
bank,  it  would  violate  the  federal  law  in  not  permitting 
taxation  on  personalty  or  capital  stock,  as  such. 

When,  as  in  the  instant  case,  no  attempt  is  made  to 
tax  the  bank  or  shareholders  on  the  securities,  no  de- 
duction should  be  made,  and  the  action  of  the  taxing 
authorities  in  Nemaha  county  should  be  upheld. 

If  it  is  contended  that,  equitably  considered,  the 
owners  of  the  shares  are  the  owners  and  proprietors 
of  the  bank,  and  that  not  to  make  the  deduction  amounts 
to  double  taxation,  since  the  valuation  of  the  shares 
includes  the  mortgages  assessed  to  the  mortgagor,  it 
must  be  answered  that,  if  this  is  double  taxation,  then 
such  taxation  is  common.  The  two  interests  represent 
separate  property  rights  and  therefore  each  is  taxable. 
This  was  always  the  rule  until  the  mortgage  tax  law 
was  enacted.  It  is  the  rule  to-day,  if  the  owner  of  a 
farm  has  given  only  a  note  for  the  remainder  due  upon 
it.  A  chattel  mortgage  is  taxed  against  the  holder  and 
the  mortgaged  chattel  against  the  owner.  The  farmer's 
implement  is  taxed  against  him  and  what  he  owes  on 
it  is  taxed  against  the  implement  dealer.  The  owner 
of  a  bunch  of  fat  hogs  must  pay  taxes  on  their  full 
value,  even  though  he  could  show  that  the  corn  which 
fattened  them  was  purchased  from  a  neighbor,  who  had 
paid  his  taxes  upon  the  corn.  Objectionable  double 
taxation  occurs  when  the  property  assessed  is  over- 
valued. Banks  have  no  good  reason  to  complain.  They 
deal  in  these  -  securities  voluntarily.  This  state  has 
never  attempted  to  tax  the  bank  itself  upon  any  of 
its  property,  not  even  its  real  estate.  An  individual 
cannot  deduct  his  debts  and  liabilities  from  his  assets 
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so  ag  to  be  taxed  Qn  net  worth  alone,  as  these  insl 
tions  may  do.  An  individual  cannot  go  into 
banking  business.  A  bank  with  $100,000  capital  i 
have  $1,000,000  from  its  depositors,  which  it  is 
mitted  to  use  without  paying  taxes  thereon.  Under 
oontrary  rule,  a  bank,  by  investing  its  capital  in  tl 
securities,  might  do  a  business  from  year  to  year 
oever  pay  a  cent  of  taxes  to  the  state.  This  is 
consistent  with  the  spirit,  nor,  we  think,  with 
letter  of  our  Constitution. 

What  we  decide  is  that,  in  assessing  shares 
stock  for  taxation,  everything  that  enters  into  v 
must  be  included,  unless  it  has  been  separately 
sessed.  In  so  deciding,  we  say  nothing  as  to 
mortgage  securities  should  be  assessed  for  taxal 
It  is  the  shares  of  stock  which  are  being  asses 
The  mortgage  security,  owned  by  the  corporation 
one  thing ;  the  share  of  stock,  owned  by  the  indivic 
is  another  and  distinct  thing.  The  corporation's  r 
to  resist  taxation  upon  its  mortgage  securities, 
trary  to  the  mortgage  tax  statute,  if  it  were  attemt 
is  one  thing;  the  right  of  an  individual  shareho 
to  resist  taxation  on  his  shares  of  stock,  accordin, 
true  value,  is  an  altogether  different  thing.  In  1 
contemplation,  it  is  the  shareholder  and  not  the  1 
which  is  being  taxed.  We  leave  banks  and  individi 
as  holders  of  mortgage  securities,  upon  the  s 
footing. 

It  appears  that  among  the  mortgages  which  t 
sought  to  be  deducted  there  were  some,  amountinj 
all  to  $12,700.88,  upon  which  the  bank  was  liable  to 
the  taxes  in  the  county  where  the  land  lay.  These  fall 
der  the  rule  announced  in  City  Trust  Co.  v.  I)ou 
County,  supra,  and  hence  the  assessor  should  ibave 
ducted  this  amount  from  the  value  of  the  stock. 

The  judgment  of  the  district  court  is  modified  s 

to  require  the  reduction  of  the  assessed  value  to 

extent  of  $12,700.88,  and  is  affirmed  as  thus  modi 

Affi&mkd  as  moditii 
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Sedgwick,  J.,  dissenting.   . 

I  think  that  there  are  matters  in  the  decision  in  this 
case  that  may  mislead  those  whose  interests  are  affected, 
and  may  cause  difficulty  in  applying  the  law  in  the 
future. 

" Double  taxation  is  common,"  but  it  is  always 
avoided  if  practicable.  Prior  to  the  act  of  1911,  the 
farmer  who  could  not  make  full  payment  for  his  farm 
was  compelled  to  mortgage  it.  He  still  paid  taxes  on 
the  full  value  of  his  farm,  although  he  virtually  owned 
only  a  part  interest  therein.  His  creditor  also  paid 
taxes  on  the  mortgage  interest,  and,  of  course,  he  added 
this  tax  to  the  rate  of  interest  he  exacted  on  the  loan. 
This  w&s  double  taxation  on  the  farmer  who  paid  taxes 
on  the  value  of  the  farm,  and  paid  an  additional  interest 
equal  to  the  tax  on  the  mortgage.  As  a  mortgage  is 
a  conveyance  of  real  estate  for  a  specified  purpose 
and  is  an  interest  in  real  estate,  and  made  a  matter  of 
public  record  the  same  as  an  unconditional  deed,  it  was 
thought  that  this  double  taxation  might  be  avoided,  and 
the  act  of  1911  (Laws  1911,  ch.  105),  entitled  "An 
act  to  provide  for  the  taxation  of  mortgages  of  real 
property  and  to  prevent  double  taxation  on  encumbered 
property  in  the  state,' '  was  enacted  for  that  purpose.  It 
provides:  "The  words  'real  property'  'real  estate,' 
'and  lands,'  shall  include  all  property  a  conveyance 
whereof  may  be  recorded  by  a  register  of  deeds  or 
county  clerk  under  existing  laws"  (section  1) ;  and  that 
any  recorded  instrument  conveying  or  retaining  an  in- 
terest in  real  estate  should  be  regarded  as  a  mort- 
gage. It  further  provides:  "A  mortgage  on  real 
estate  in  this  state  is  hereby  declared  to  be  an  interest 
in  real  estate  for  the  purposes  of  assessment  and 
taxation.  The  amount  and  value  of  any  mortgage  upon 
real  estate  in  this  state  shall  be  assessed  and  taxed 
to  the  mortgagee  or  his  assigns,  and  the  taxes  levied 
thereon  shall  be  a  lien  on  the  mortgage  interest;  and 
the  excess  in  value  of  the  real  estate  above  the  mort- 
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gage  or  mortgages  thereon  shall  be  assessed  and  taxed 
to  the  mortgagor  or  owner  of  the  premises  and  be  a  lien 
on  the  owner's  interest."  Section  2.  If  the  land  is 
sold  for  taxes,  "the  holder  of  either  the  interest  of 
the  mortgagor  or  mortgagee  may  redeem  from  such 
sale  the  interest  sold;  and  the  amount  paid  in  re- 
demption shall  be  treated  and  cause  the  same  rights 
to  accrue  in  favor  of  the  party  making  the  payment 
as  if  payment  had  been  made  before  sale."  Section  2. 
The  proper  county  officer  shall  "examine  the  records 
of  mortgages  filed,  and  make  a  record  in  the  assess- 
ment book  against  the  land  covered  thereby,  of  any 
mortgages  and  the  amount  of.  such  mortgage  and  the 
name  of  the  mortgagee,  or  assignee.  The  assessdr  shall 
at  the  time  the  property  is  assessed,  assess  the  mort- 
gage interest  and  the  value  of  the  real  property  above 
the  mortgage  interest  separately.  *  *  *  Provided, 
that  the  total  assessed  value  of  any  real  property,  in- 
cluding the  interest  of  the  mortgagor  and  mortgagee, 
shall  not  be  changed  excepting  when  all  the  real  prop- 
erty of  the  county  is  assessed,  unless  the  value  of  said 
property  is  changed  by  reason  of  a  change  in  the  im- 
provements thereon.  *  *  *  When  it  is  provided 
and  agreed  in  any  mortgage,  that  the  mortgagor  shall 
and  will  pay  the  tax  levied  upon  the  mortgage,  or  the 
debt  secured  thereby,  that  such  assessor  or  county 
clerk  shall  not  enter  said  mortgage  for  separate  as- 
sessment and  taxation,  but  both  interests  shall  be  as- 
sessed and  taxed  to  the  mortgagor  or  owner  of  the 
property  mortgaged."  Section  3.  "Mortgages  on 
lands  in  this  state  filed  on  and  after  said  date  (July 
1,  1911)  shall  not  be  taxed  in  any  other  manner  than 
herein  provided."     Section  5. 

The  suggestion  that  "an  attempt  by  the  state  to 
tax  mortgage  securities  to  a  national  bank,  if  the 
federal  courts  would  consider  them  as  personal  prop- 
erty, not  real  estate  (as  they  probably  would),  would 
be  contrary  to   the  federal  law,"  is  confusing,   since 
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a  mortgage  is  a  deed  of  real  estate  executed  with  all 
the  formalities  of  any  deed,  and  entitled  to  record  as 
such.  If  state  laws  cannot  tax  such  interests  in  land  as 
real  estate,  there  must  be  some  principle  in  the  mind 
of  the  court  that  is  not  made  clear. 

Section  6343,  Rev.  St.,  1913,  provided  for  the  as- 
sessment of  the  property  of  banks  and  similar  institu- 
tions, and  chapter  108,  Laws  1915,  amended  that  sec- 
tion. The  change  related  only  to  "  interests  in  real 
estate  less  than  a  fee  title."  It  did  not  repeal  nor 
refer  to  the  act  of  1911,  which  provided  specifically  how 
such  interests  should  be  taxed,  and  that  they  "  shall 
not  be  taxed  in  any  other  manner  than  herein  provided. ' ' 
Therefore,  it  musjt  not  be  considered  to  amend  or 
change  the  former  act,  nor  to  make  an  unconstitutional 
attempt  to  do  so,  if  it  is  capable  of  a  construction 
either  auxiliary  to  or  in  harmony  with  that  statute. 
In  construing  these  two  statutes,  we  are  limited  to  the 
language  of  the  statutes  themselves,  and  if  there  are 
ambiguities  we  may  consider  the  record  of  their 
enactment.  We  cannot  consider  uncertain  and  possibly 
interested  reports  as  to  what  certain  members  of  the 
legislature  then  thought  the  effect  and  result  of  their 
legislation  might  be.  The  former  act  provided  specifi- 
cally (section  3)  that  the  interest  conveyed  by  the 
mortgage,  and  of  course  the  remaining  estate,  should 
both  be  taxed  in  the  county  where  the  land  lay,  and  the 
tax  thereon  should  be  paid  there.  It  is  the  only  statute 
we  have  that  does  provide  specifically  for  assessing 
and  taxing  them.  The  amendment  does  not  attempt  to 
provide  for  assessing  or  taxing  them.  It  contains  noth- 
ing but-  two  negatives — that  such  interests  in  real 
estate  "  shall  not  be  considered  or  assessed  as  part  of 
the  capital  stock  for  purposes  of  taxation,  and  shall 
not  be  deducted  from  the  capital,  surplus  or  undivided 
profits."  Laws  1915,  ch.  108.  This  is  in  entire  harmony 
with  the  former  act.  The  tax  is  paid  on  these  interests 
in  another  county,  and  if  the  purpose  of  the  entire 
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legislation  oh  the  subject  is  to  be  accomplished  to  "pi 
vide  for  the  taxation  of  mortgages  of  real  property  ai 
to  prevent  double  taxation  on  encumbered  proper 
in  the  state,"  they  cannot  be  taxed  "as  a  part  of  t 
capital  stock,"  and  should  neither  be  oounted  as  pa 
of  the  capital  stock  for  taxation  nor  deducted  thci 
from.  The  distinction  between  taxing  real  estate  to  t 
bank,  and  taxing  it  to  the  stockholders  who  own  t 
bank  and  all  of  its  assets,  is  confusing,  especially 
connection  with  the  theory  that,  "in  the  absence 
laws,  state  or  federal,  forbidding  it,  there  is  no  reas' 
in  the  law  why  the  entire  capital  stock  of  the  corpoi 
tion,  consisting  of  its  cash,  personalty,  or  realty,  m; 
not  be  taxed  to  the  bank,  in  addition  to  a  tax  on  i 
shares  to  the  owner."  Almost  anything  can  be  do: 
"in  the  absence  of  laws"  forbidding  it.  But  our  Co 
stitution  requires  that  "every  person  and  corporate 
Bhall.pay  a  tax  in  proportion  to  the  value  of  hie,  her 
its  property  and  franchises."  Const.,  art.  IX,  sec. 
And  the  statutes  we  are  construing  forbid  the  taxatit 
of  such  interests  in  land  "in  any  other  manner"  th: 
those  statutes  provide.  The  general  provision  of  at 
tion  6343,  Rev.  St.  1913,  as  amended  by  the  act  of  191 
that  the  capital  stock  shall  be  listed  by  the  assessor 
assessed  by  him,  and  returns  made  as  other  returns  a 
made,  and  the  language  of  the  exception  expressed 
the  proviso  added  to  the  section  that  interests  in  re 
estate  less  than  a  fee  title  shall  not  be  "assessed  . 
part  of  the  capital  stock,"  nor  deducted  therefrom,  a 
construed  as  requiring  that  such  interest  shall  be  asset 
ed  as  a  part  of  the  capital  stock.  The  reason  su 
gested  is  that  "assessors  heretofore,  in  assessing  shan 
have  considered  all  the  assets  of  the  bank,  'includii 
all  property  and  assets  of  every  description.'  *  * 
How  else  could  he  do.  it  under  the  Constitution  and  h 
oath  to  assess  at  the  true  value!  If  among  the  assets  w 
included  real  estate  to  be  assessed  separately,  he  co 
sidered  it  as  part  of  the  shares  of  stock  and  deducted 
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from  the  total  valuation.  If  not  included,  then  how  could 
it  be  deducted  t"  This  language  seems  to  need  explana- 
tion. To  assess  is  to  fix  the  valuation  for  taxation.  Tfce 
valuation  returned  by  the  assessor  for  taxation  does  not 
include  the  value  of  the  real  estate  separately  assessed, 

whether  it  is  first  included  in  the  value  of  the  shares  and 
then  taken  out  to  find  the  value  assessed,  or  is  not  in- 
cluded in  the  value  of  the  shares  and  therefore  not 
deducted.  In  neither  case  is  real  estate,  which  is  as- 
sessed separately,  assessed  in  the  shares  of  stock. 

It  is  also  said :  '  *  Shares  of  stock  represent  a  liability 
of  the  bank.  The  words  'capital  stock '  in  the  statute 
mean  shares  of  stock  which  are  the  unit  of  taxation. 
The  context  shows  it,  and  such  must  have  been  the 
meaning,  because,  under  the  federal  law,  a  tax  on 
what  is  technically  capital  stock  is  not  permitted.' *  It 
is  not  made  clear  why  real  estate  values  must  be  as- 
sessed in  shares  of  stock  when  "under  the  federal  law, 
a  tax  on  what  is  technically  capital  stock  is  not  per- 
mitted/J  When  this  statute  requires  that  such  property 
shall  not  be  assessed  as  part  of  the  capital  stock,  "the 
words  i capital  stock'  in  the  statute  mean  shares  of 
stock,' '  and  are  not  used  technically  by  the  legislature. 
But  what  is  the  difference  between  "capital  stock" 
and  "shares  of  stock,"  either  commonly  or  technically t 
Heretofore*  generally  it  has  been  considered  that  there 
may  be  for  some  purposes  a  difference  between  the 
capital  of  a  bank  and  the  stock  or  shares  representing 
the  property  and  assets  of  the  banking  corporation,  but 
that  "bank  stock,"  "bank  shares,"  shares  of  stock," 
"capital  stock,"  "shares  of  capital  stock,"  and  other 
similar  expressions  have  the  same  toearimg  commonly 
and  technically.  That  is,  there  may  be  for  some  pur- 
poses a  technical  difference  between  capital  and  stock, 
but  stock  is  stock  for  all  purposes.  The  statute  says 
that  such  interest  in  real  estate  "shall  not  be  con- 
sidered or  assessed  as  part  of  the  capital  stock  for 
purposes  of  taxation,"     Laws   1915,  ch.  108.     Is   the 
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word  "not"  in  the  statute  canceled!  Why  is  it  that  th< 
supposed  technical  difference  between  "capital  stock' 
and  "shares  of  stock"  requires  that  the  word  "not* 
shall   be  disregarded? 

"What  is  the  difference  to  the  shareholders  whethe: 
any  particular  piece  of  property  is  taxed  to  the  bank 
or  in  the  shares  of  stock!  I  suppose  it  is  still  true  tha 
the  shares  of  stock  represent  all  of  the  assets,  real  an( 
personal,  of  the  bank,  and  the  shareholders  own  the  banl 
and  all  of  its  property,  so  that,  if  any  article  o: 
property  is  injured  or  taxed,  the  loss  falls  upon  th« 
shareholders.  If  property  then  is  taxed  to  the  bank,  ant 
its  value  is  also  included  in  the  shares  that  are  assessec 
to  the  stockholders,  they  suffer  taxation  twice  on  thi 
same  valuation.  This  property  is  assessed  in  th< 
county  where  the  land  lies.  If  the  banking  bnsinesi 
is  in  a  distant  county,  the  assessor  must  still  assess  th< 
shares  of  stock  and  now  must  include  this  property  ii 
its  valuation. 

I  am  afraid  that  it  is  not  made  clear  which  assessoi 
has  jurisdiction.  They  might  both  assess  the  mortgagi 
interest,  but,  of  course,  this  is  not  intended,  as  tha' 
would  be  triple  .  taxation.  There  are  two  distinci 
methods  of  assessing  banks.  If  banks  or  shares  o: 
banks  are  assessed  upon  their  tangible  property  only 
and  their  franchise  to  do  business  given  them  by  th< 
state  is  not  included,  some  courts  have  intimated  tha' 
if  we  tax  their  shares  of  stock  which  include  all  propertj 
and  also  tax  real  estate  to  the  bank,  if  the  value  s( 
doubly  taxed  is  not  too  great,  the  bank  will  after  al 
not  be  paying  to  the  state  more  than  a  reasonable  tai 
on  the  real  value  6f  the  franchise  and  the  value  of  the 
property  of  the  bank.  Some  of  the  states  tax  upon  tha' 
theory,  and  the  federal  statute  allows  them  to  sc 
tax  national  banks,  if  they  tax  their  state  banks  ii 
that  way.  This  is  all  that  there  is  to  the  federa 
statute  upon  the  subject  of  taxing  shares  of  nationa 
banks    by    states.      Our    state    has    adopted    and    eon 
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tinually  practiced  a  more  equitable  plan.  The  fran- 
chise must  be  valued  by  the  assessor  in  valuing  the 
shares  for  assessment.  The  banks  are  required  to 
furnish  information  for  that  purpose.  They  must  re- 
turn the  amount  of  capital,  the  dividends  received  there- 
on, reserve,  etc.,  from  which  the  assessor  must  find  the 
value  of  the  right  to  do  a  banking  business  and  the 
protection  of  such  business  by  the  state.  There  is  no 
occasion  in  our  state  to  resort  to  double  taxation  or  any 
subterfuge  to  get  even  on  that  score.  It  is  not  necessary 
"to  say  that  any  of  the  property  of  the  bank  shall  not 
be  'considered  at  all/  "  But  it  is  fair  to  say  that  any 
interest  in  real  estate  shall  be  taxed  in  the  county  where 
the  land  is,  and  that  such  interest  shall  not  be  in- 
cluded in  or  deducted  from  the  shares  of  stock,  which 
include  the  franchise  and  all  tangible  property  repre- 
sented by  and  included  in  such  shares. 

It  might  be  desirable  to  explain  whether  it  is  in- 
tended to  revert  to  the  old  practice  before  the  statute  of 
1911  was  enacted  to  "prevent  double  taxation  on  en- 
cumbered property  in  the  state."  It  is  said  that  we 
are  committed  to  the  rule  that,  when  "mortgages  were 
taxed  to  the  bank  as  real  estate  in  another  county, 
#  *  *  the  deduction  must  be  made."  But,  if  the 
mortgagor  has  agreed  to  pay  the  tax  on  the  mortgage 
interest,  it  must  also  be  taxed  to  the  shareholders.  In. 
that  case  the  money  loaner  would  add  the  tax  to  the 
interest  charges  and  in  that  way  the  borrower  would 
pay  it  twice.  He  would  gain  nothing  by  agreeing  to 
pay  the  tax,  and  of  course  would  not  make  such  agree- 
ment. Would  this  bring  us  back  to  the  old  way  of 
double  taxation  of  the  debtor,  or  would  it  merely  pre- 
vent borrowing  from  banks  and  similar  institutions, 
and  yet  enable  the  debtor  to  obtain  his  money  to 
finish  paying  for  his  farm  from  private  parties  who 
will  be  more  favorably  situated  to  make  such  loans  f 

The  majority  opinion  says  that  in  First  Trust  Co. 
v.  Lancaster  Cbunty,  93  Neb.  792,  795,  "we  held  that, 

103  Neb.—    5. 
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mortgage    securities    being   declared    real    estate, 
assessor,  in  arriving  at  the  true  value  of  the  shares 
stock,  should  deduct  from  the  total  valuation  of 
(shares    of)    capital   stock    the    amount    of    such 
curities  held  by  the  bank."    And,  in  the  recent  ci 
cited,  City  Trust  Co.  v.  Douglas  County,  101  Neb.  7 
it  is  held  that  the  mortgage  interest  ia  real  estate  if  ' 
mortgagee  is  to  pay  the  tax  thereon,  and,  being  tl 
real  estate,  it  must  not  be  taxed  as  a  part  of  the  shai 
And  this  present  decision  requires  the  assessor  to 
duct  mortgages  of  real  estate  in  assessing  shares 
stock  if  the  bank  is  to  pay  the  tax  thereon.  This,  I  si 
pose,  is  because  such  mortgage  interests  are  real  esta 
there  could  be  no  other  reason.  Is  it  really  intended 
decide  that  a  conditional  deed  will  convey  real  estate 
one  party  is  to  pay  the  tax  upon  the  property  convey 
but  if  the   other  party  is   to  pay  the  tax   then  i 
property  conveyed 'is  not  real  estate  T 

We  all  understand  that,  "in  assessing  shares  of  sti 
for  taxation,  everything  that  enters  into  value  m 
be  included,  unless  it  has  been  separately  assessec 
But  if  the  interest  in  land  conveyed  by  a  mortgage 
real  estate  when  the  tax  thereon  is  paid  by  one 
the  parties  to  such  conveyance  as  well  as  when  it 
paid  by  the  other  party,  then  the  interest  we  are  c< 
g  is  real  estate.  This,  we  have  now  three  tin 
1.  And,  if  the  assessor  shall  "assess  the  mc 
gage  interest  and  the  value  of  the  real  property  ab< 
the  mortgage  interest  separately,"  where  the  land 
though  in  a  far  distant  county,  and  cannot  assess  it 
any  other  manner,  is  it  separately  assessed  t  What 
meant  by  the  statement  that,  "In  so  deciding,  we  i 
nothing  as  to  how  mortgage  securities  should  be 
sessed  for  taxation  I"  when  it  is  also  said,  "It  is  i 
shares  of  stock  which  are  being  assessed?"  Is 
share  of  stock  something  distinct  from  value?  We  hi 
heretofore  supposed  that  it  was  the  value  of  the  shi 
that  was  being  assessed.    If  the  value  of  real  estate 
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of  the  bank,  as  shown  upon  its 
alue  of  the  shares  is  not  assessed 
>f  such  real  estate  which  has  al- 
s  deducted  from  the  book  value 
the  remaining  value  of  the  shares 
i  comply  with  the  statute,  real 
be  kept  in  an  account  by  them- 
be  mingled  with  general  assets, 
included  in  nor  deducted  from  the 
ation. 

introduced  into  our  law  by  the 
soration's  right  to  resist  taxation 
urities,  contrary  to  the  mortgage 
e  attempted,  is  one  thing;  the 
shareholder  to  resist  taxation  on 
eording  to  true  value,  is  an  alto- 
"  Does  the  shareholder  not  own 
iest"  Does  he  own  the  banking 
anything  but  a  piece  of  paper  T 
iares  of  stock  can  be  assessed  at 
h  included  all  property  of  the 
er  nature,  and  certain  specified 
ay  also  be  assessed  again  to  the 
lowed  in  any  jurisdiction  except 
franchise  or  other  valuable  rights 
id  to  be  included  in  the  general 
and  assets.  This  has  in  some 
subterfuge  to  get  even  with  the 
ir  state  has  never  resorted  to 
issessor,  regarding  the  reserve, 
net  earnings  and  the  dividends, 
tte  of  the  value  of  the  franchise, 
such  value  as  value  to  be  as- 
le  franchise  is  not  deducted  from 
he  assets,  but  other  property 
either  not  included  in  the  book 
it  is  mingled  with  the  value  of 
is  deducted  before  assessing  the 
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inly    the    remaining   value    that   is 

;al  contemplation,  it  is  the  share- 
ink,  which  is  being  taxed,"  when  we 
whether  nominally  assessed  against 
it  the  bank,  must  be  borne  by  the 

3  leave  banks  and  individuals,  as 
securities,  upon  the  same  footing," 
either  that  individuals  who  hold 
n  lands  must  pay  taxes  thereon, 
;or  pays  taxes  on  the  entire  value 
t  means  that  the  statute  which  re- 
rests  must  be  assessed  in  a  distant 
id  is,  and  so  pay  local  as  well  as 
that  such  interests  "shall  not  be 
tanner,"  is  void  as  to  banks.  But, 
I  it  be  with  individuals  T  Will  they 
eurities  in  the  county  where  they 
t  county  where  the  land  is?  This 
>rtant,  as  it  will  be  a  hardship  to 
ot  a  resident  of  a  city  to  pay  city 
ot  so  required. 

*e,  this  decision  as  a  whole  intro- 
ies  of  economy  and  taxation  into 
a  way  as    to  create   great   con- 
concur.     . 


AL.,  APPELLEES,  V.  NATIONAL  SuBETT 
P    ET   AL.,    APPELLANTS. 
:mber  36,   1918.      No.  S0158. 

enl-f.  The  liability  of  the  members  of  a 
that  grows  out  of  the  partnership  business 
id  they  may  be  sued  In  the  county  where 
ildes,  and  summons  may  be  issued  to  other 
participating  in  the  tort. 
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2.  Intoxicating  Liquors:  Verdict:  Judgment.  In  an  action  against 
licensed  saloon-keepers  and  their  sureties  for  damages  for  loss  of 
support  on  account  of  intoxicants  sold  to  plaintiff's  husband,  in 
which  the  jury  returned  a  verdict  against  all  defendants  for  an 
amount  in  excess  of  the  sum  stipulated  in  the  bond,  the  dis- 
trict court  has  power  to  render  judgment  against  the  principal  de- 
fendants for  the  full  amount  of  the  verdict,  and  may  also  render 
judgment  against  the  sureties  for  the  sum  stipulated  in  the  bond. 
The  rule  announced  in  Bergmann  v.  Koehn,  99  Neb.  525,  and  re- 
affirmed in  Hauth  v.  Sambo,  100  Neb.  160,  is  adhered  to. 

3.  :  Loss  of  Support:  Liability.  Saloon-keepers  who  contrib- 
ute by  the  sale  of  even  a  small  quantity  of  intoxicants  to  a  per- 
son while  he  is  forming  the  drink  habit  and  their  sureties  are  liable 
in  damages  to  the  parties  named  in  the  statute  for  the  loss  of 
support. 

4.  Evidence:  Mortality  Tables.  In  an  action  by  a  wife  against  li- 
censed saloon-keepers  for  loss  of  support  occasioned  by  her  husband 
becoming  totally  incapacitated  by  intoxicants  sold  to  him  by  such 
saloon-keepers,  and  from  which  .he  subsequently  died,  held,  the 
Carlisle  table  of  mortality  is  competent  evidence  of  the  life  ex- 
pectancy of  the  decedent. 

5.  Damages.  The  evidence  examined,  discussed  in  the  opinion,  and 
held,   a  verdict  for  $6,000  is  not  excessive. 

Appeal  from  the  district  court  for  Madison  county: 
Anson  A.  Welch,  Judge.    Affirmed. 

T.  J.  Doyle  and  Barnhart  &  Stewart,  for  appellants. 

Kelsey  &  Rice  and  O.  S.  Spillman,  contra. 

Dean,  J. 

Mrs.  Frances  F.  Wiley,  in  behalf  of  herself  and  two 
minor  children,  sued  certain  licensed  saloon-keepers  and 
the  sureties  on  their  respective  bonds  in  Madison  county, 
under  the  Slocumb  law.  (Rev.  St.  1913,  ch.  40),  to  re- 
cover damages  for  total  loss  of  support  said  to  have  been 
suffered  by  plaintiffs  because  of  the  sale  of  intoxicating 
liquors  to  her  husband  from  May  1,  1910,  to  September 
1,  1912,  from  the  effects  of  which  he  subsequently  died. 
Plaintiffs  recovered  judgment  for  $6,000  against  the 
principals  named  in  the  bonds  and  $5,000  against  the 
sureties ;  the  latter  sum  being  the  amount  of  the  liability 
named  in  each  bond.  All  defendants  appealed. 
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fendants  who  were  held  liable  for 
ept  Ray  "Weber,  are  nonresidents  of 
The  saloons  of  all  principal  defend 

Pierce  county.  Weber  was  the  onl 
vas  served  with  summons  in  Madisc 
iants  appeared  specially  and  object 
n  of  the  court  on  the  ground  that  1 
lly  served  with  summons.  Defenda 
nrisdiction  of  the  court  depends  alo 
1  Ray  Weber,  a  member  of  the  p£ 

&  Weber,  then  doing  a  saloon  bu 
anty,  and  they  insist  that  the  partn 
iber  was  a  member  could  lawfully  1 
ess  only  in  the  county  where  the  pa 

and  that  the  Bervice  on  Weber  was 
>  do  not  believe  that  the  law  contc 
ants  is  applicable  to  the  present  o 

to  jurisdiction  were  properly  overn 
aility  of  the  members  of  a  partners 
ing  out  of  the  partnership  business 
il,  and  when  the  partners  are  sued  ai 
nous  as  individuals,  as  happened  in 

be  sued  in  the  county  where  one 
resides,  and  summons  may  be  issued 
.gainst  any  person  participating  in 
L.  914,  sec.  126;  1  Bates,  Partner; 
ers  v.  Ponet,  21  Cal.  App.  577;  il 
/  Druq  Co.,  130  la.  Ill,  8  Ann.  Cas. 
36  N.  Y.  55,  41  L.  R.  A.  n.  s.  1223. 
's  husband  was  a  physican.  They  v 
14  when  they  were  each  about  25  yea: 
.  time  the  family  home  was  at  the  i 
itil  after  Dr.  Wiley  died.  He  successf' 
profession  there  until  about  one  yei 

At  first  they  lived  in  rented  proper) 
bought  a  home  for  $1,500,  on  which  1 
ien  they  came  to  Osmond  the  docto 
rique   and  mentality,   college   bred, 
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equipped  for  a  sucessful  professional  career.  That  he 
acquired  and  persisted  in  the  drink  habit  at  the  respec- 
tive saloons  of  the  principal  defendants  at  Osmond  and 
at  Pierce  in  the  years  1910,  1911,  and  1912,  until  he 
became  totally  incapacitated  from  earning  a  livelihood 
for  his  family,  and  that  he  subsequently  died  of 
alcoholism,  is  amply  supported  by  the  evidence.  It 
would  be  impossible,  nor  is  it  required  under  the  law, 
to  determine  from  the  evidence  the  degree  of  guilt  of 
the  respective  saloon-keepers.  Under  the  sweep- 
ing terms  of  the  Slocumb  law,  all  are  alike 
guilty  whether  they  furnished  much  or  but  a  small 
quantity  of  intoxicating  liquor  to  Dr.  Wiley  while  the 
drink  habit  was  being  formed.  Juckett  v.  Brennaman, 
99  Neb.  755.  In  a  like  case  it  was  held  that  a  saloon- 
keeper who  furnished  intoxicants  to  plaintiff's  husband 
would  not  be  released  from  liability  even  though  the 
liquor  was  not  furnished  until  after  the  husband  had 
become  a  confirmed  inebriate.  Yechout  v.  Tesnohlidek, 
97  Neb.  387.  This  was  on  the  ground  that  under  such 
conditions  the  furnishing  of  intoxicants  would  tend  to 
hold  the  husband  in  his  unfortunate  state  and  prevent 
restoration. 

A  fruitless  effort  was  made  to  show  that  the  doctor 
was  addicted  to  the  morphine  habit,  but  the  proof  was 
confined  to  a  single  instance  in  which  a  witness  testified 
that  on  one  occasion  he  saw  him  take  two  tablets  of 
morphine,  and  that  shortly  thereafter  he  became  drowsy 
and  finally  slept. 

Besides  his  practice  Wiley  had  an  interest  in  a  drug 
store  at  Osmond.  An  offer  was  made  to  prove  that  in 
the  years  1909,  1910,  and  1911,  he  was  seen  drinking 
whiskey  in  the  drug  store.  On  objection  both  offers  were 
properly  excluded.  Acken  v.  Tinglehoff,  83  Neb.  296; 
Yechout  v.  Tesnohlidek,  97  Neb.  387.  Under  the  act  in 
question  it  became  immaterial  whether  plaintiff's  hus- 
band acquired  the  drink  habit  and  then  ceased  the  use 
of  intoxicants  before  1910,  or  that  he  sold  some  liquor 
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to  others,  or  that  he  drank  some  liquor  in  the  < 
store  when  the  important  fact  is  established  that, 
ginning  in  1910,  and  almost  antil  the  day  of  his  di 
he  was  a  frequent  patron  of  the  licensed  saloons  of 
principal  defendants,  and  that  his  destruction 
finally  accomplished  by  the  excessive  use  of  intoxici 

Defendants'  objection  to  the  introduction  of 
Carlisle  table  of  expectancy  was  properly  overn 
There  is  nothing  in  the  record  to  show  that  Wiley 
any  mental  or  physical  infirmity  that  would  tenc 
shorten  his  life  or  impair  earning  capacity  that 
not  induced  by  the  excessive  use  of  intoxicants.  A- 
v.  Tinglehoff,  83  Neb.  296. 

The  rule  invoked  by  defendant  that  "an  action  \ 
saloon-keeper's  bond  is  joint,  and  no  greater  judgr 
can  be  rendered  against  the  principal  than  against 
surety,"  does  not  prevail  in  this  state.  Hautk  v.  Sai 
100  Neb.  160. 

Defendants  introduced  a  copy  of  a  decree  of  div 
obtained  by  Mrs.  Wiley  from  her  husband  on  Septen 
24,  1912,  less  than  two  months  before  he  died.  The 
finding  on  which  the  decree  is  based  is  "that  the  def 
ant  is  an  habitual  drunkard."  In  the  divorce  case  1 
Wiley  recovered  one-half  the  value  of  her  husbai 
property,  $1,600,  as  alimony.  The  custody  of  his 
daughters,  Phyllis  and  Miriam,  aged  4  and  6  y< 
respectively,  was  awarded  to  the  mother  because 
Wiley  was  "not  a  suitable  person  to  have  the  custo 
of  the  children,  but  no  provision  was  made  for 
maintenance,  care  or  education  of  his  daughters. 

Defendants  argue  that  the  decree  was  a  settlen 
of  property  rights  of  the  parties,  and  that  plaii 
therefore  had  no  cause  of  action  against  them  for 
of  support.  No  authorities  are  cited  to  sustain 
argument.  It  seems  that  the  fact  that  Mrs.  Wiley 
compelled  on  grounds  of  drunkenness  to  obtaii 
divorce  did  not  tend  to  minimize  the  damages,  part 
larly  in  view  of  the  fact  that  no  provision  was  nx 
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instances  could  adequate  provision 
e  for  the  maintenance  and  education 
sjhters.  That  burden  was  cast  on 
nplain  because  the  court  instructed 
2e  that  the  divorce  was  not  to  be 
lining  the  amount,  if  any,  of  plain- 
lecree  not  being  absolute  until  the 
onths.  Reversible  error  does  not 
%  of  the  instruction,  the  cause  of 
?d  before  the  divorce  was  granted, 
it  is  argued  that  the  verdict  for 
We  do  not  think  so.  Dr.  Wiley 
t,  with  an  expectancy  of  31  years. 
ey  that  he  contributed  to  the  sup- 
efore  he  became  weakened  and  de- 
1'mind  by  the  excessive  use  of  in- 
■om  defendants  was  approximately 
rdict  of  $17,000  was  held  not  to  be 
ar  case  where .  the  expectancy  of 
out  24  years  and  the  contributions 
is  family  up  to  the  time  of  death 
>ut  $1,500  a  year.    Juckett  v.  Bren- 

lin  of  the  giving  of  other  instruc- 
ise  instructions  offered  by  defend- 
The  instructions  given  seem  fairly 
;e.  The  material  objections  urged 
on  the  question  of  instructions 
e  covered  by  the  discussion  herein, 
is  necessary  to  extend  this  opinion 
i  further  detail, 
ble  error,  the  judgment  is 

Affirmed, 
?• 

ting. 

ion  speaks  of  "degrees  of  guilt" 
the  Slocuinb  law  under  considera- 
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tion  (as  of  course  the  writer  of  the  opinion  -n 
stood)  was  in  no  sense  a  criminal  statute.  It : 
the  lawful  selling  of  intoxicating  liquors.  In 
condemnation  of  the  saloon-keeper  and  his 
we  are  liable  to  forget  this.  The  law  limitec 
to  compensatory  "damages  sustained,"  attri! 
the  sale.  Recoverable  "damages"  is  and  n 
loss  sustained  by  reason  of  the  act  or  default  c 
It  follows  and  is  caused  by  the  act.  It  is  unth 
would  be  a  contradiction  in  terms,  to  consi< 
coverable  "damages"  a  loss  sustained  or  j 
already  accrued  before  the  commission  of  tl 
cannot  see  how  this  proposition  is  debatable. 

It  appears  in  the  evidence  that  the  plai: 
testate  had  been  an  habitual  drinker  and  hi 
drag  store ;  that  he  had  twice  been  to  an  asyh 
ehriates  before  the  defendants  ever  sold  to  ] 
defendants  asked  an  instruction  that  his  m 
physical  condition,  acquired  as  a  result  of  h« 
ment  in  previous  years,  should  be  consider* 
jury  in  estimating  the  amount  of  the  damage 
if  the  jury  believed  that  any  part  of  the 
sustained  by  reason  of  his  drinking  habits,  ha 
accrued  they  could  take  that  into  account.  Tt 
tion  was  refused. 

Can  it  be  doubted  that  such  might  be  the  • 
Undoubtedly  not.  The  opinion  itself  recog 
possibility  of  a  "confirmed  inebriate."  T 
habit  might  so  undermine  the  physical  constitul 
drinker  that  any  doctor  would  say  that  he 
live  a  year  longer.  During  that  period  he  n 
stranger,  and  without  the  saloon-keeper  or  1 
knowing  the  condition,  purchase  a  single  drinl 
the  saloon-keeper,  under  such  circumstances, 
under  the  law  for  30  years '  loss  of  support  to 
indicated  by  Mb  age  merely,  when,  in  fact, 
not  lost  a  year's  support!  Of  course,  when 
tends  to  make  the  condition  worse,  when  it 
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him  in  a  habit  which  he  might  otherwise  stop,  or  when 
it  prevents  a  reform,  the  situation  is  different.  The 
jury  should  consider  all  the  facts  so  as  to  discover  the 
actual  damages  sustained.  The  law  made  all  saloon- 
keepers who  made  sales  during  the  period  jointly  Kable. 
It  was  analogous  to  the  liability  of  joint  tort-feasors. 
Joint  tort-feasors  are  liable,  however,  as  if  participating 
in  one  act,  and  are  not  liable  for  previous,  distinct  and 
unconnected  acts. 

In  Stahnka  v.  Kreitle,  66  Neb.  829,  we  held  that 
saloon-keepers  are  "not  liable  for  damages  resulting 
from  a  like  traffic  before  they  engaged  in  the  business." 
In  the  opinion  it  is  suggested  that  a  law  attempting  to 
make  the  saloon-keeper  liable  for  "damages  attributable 
to  such  traffic  (the  saloon  traffic)  by  his  predecessors 
in  the  business"  would  be  unconstitutional,  if  enacted. 
In  Yechout  i\  Tesnohlidek,  97  Neb.  3?7,  in  an  opinion 
by  Judge  Reese,  we  said  that  "the  fact  that  such  hus- 
band and  father  was  a  drinker,  or  even  a  drunkard, 
before  the  time  charged  as  the  beginning  of  the  sales 
would  not  of  itself  defeat  a  recovery,  if  liquors  sold  to 
him  after  such  time  by  defendant  contributed  to  keeping 
him  in  that  condition."  The  opinion  recognized  that 
the  drinker's  condition  at  the  time  of  the  sale  was 
proper  to  be  shown  and  considered  by  the  jury. 
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Railroad  Company,  appellant. 
Filed  December  26,  191S.    No.  20254. 

1.  Evidence:  Value  ok  Chops.  It  la  competent  for  a  farmer  who  Is 
actively  engaged  in  raising  farm  crops  to  testify  respecting  their 
money  value. 

2.  Appeal:  Conflicting  Evidence,  When  the  testimony  conflicts  on  * 
material  point,  the  verdict  will  not  be  disturbed  unless  clearly 
wrong. 
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3.  Trial:  Insthuctionb:  Valtte  of  Chops.  In  an  action  to 
the  value  of  farm  crops,  destroyed  by  the  alleged  negll 
another,  It  1b  competent  for  the  court  to  Instruct  the  Ju 
the  value  of  such  crops  as  shown  by  the  undisputed  testlmc 
log  the  Jury  free  to  determine  by  their  verdict,  from  the 
of  the  parties,  whether  defendant  Is  liable  for  all  or  anj 
such  damage. 

Appeal  from  the  district  court  for  Merrick  c 
Geobge  H.  Thomas,  Judge.  Affirmed. 

Edson  Rich,  C.  A.  Magaw,  Martin  <&  Boch 
Thomas  F.  Hamer,  for  appellant. 

Elmer  E.  Ross,  contra. 

Dean,  J. 

Plaintiffs  sued  defendant  to  recover  for  danu 
wheat  and  alfalfa  crops  said  to  have  been  destro 
the  negligent  diversion  of  surface  water  to  an< 
their  land  by  defendant  in  July,  1915.  They  rec 
a  verdict  and  judgment.    Defendant  appealed. 

Defendant's  railroad  tracks  run  over  a  part  of 
tiff's  farm  from  the  southwest  to  the  northeas 
natural  drainage  of  the  land  is  in  the  same  dii 
A  short  distance  west  of  the  farm  defendant  main 
36-inch  culvert  under  the  railroad  track  to  carry 
from  the  south  to  the  north  side  of  the  right  o 
This  culvert  was  installed  to  replace  a  twel 
bridge  formerly  at  or  near  where  the  culvert  is  1< 
It  is  conceded  that  the  rainfall  in  that  vicinity  v 
cessive  in  the  months  of  June  and  July,  1915.  I 
ant  admits  the  inadequacy  of  the  culvert  to  pert 
water  to  flow  through  when  the  rainfall  is  in  exc 
the  normal,  and  also  admits  that  it  is  responsil 
part  of  the  damage  to  plaintiffs'  crops,  but  co 
that  it  cannot  ' '  be  determined  what  portion 
damages  resulted  from  defendant's  act  and  wha 
from  causes  for  which  it  is  not  responsible." 

Defendant   argued   that    the   natural    rainfall 
vicinity   caused    land    of    the    same    general   ehi 
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>me  so  wet  that  the  crops  could  not 
i  this  is  based  the  argument  that  it 
.1  of  the  damage.  On  request  of 
were  instructed  that  if  they  found 

occasioned  in  part  by  defendant's 
>re  contributed  to  and  in  part  oc- 

causes,"  it  then  became  tbeir  duty 
the  evidence  what  proportion  of 
je  was  occasioned  by  the  negligence 
d  you  will  allow  the  plaintiffs  noth- 
js  as  you  may  find  were  occasioned 

lination  one  of  plaintiffs'  witnesses 

the  overflow  on  plaintiffs'  farm: 
e  north  side  of  the  track  was  water 
1  on  the  south  side  of  the  track  was 

Not  to  the  extent  that  this  was 
me  over  it,  for  there  was  a  marked 
'  *  In  explanation  I  will  say  all  the 
had  no  actual  water  flowing  on  it 
a.    It  was  cut  with  apparent  ease 

my  experience."  There  was  other 
nport.  A  civil  engineer  testified  on 
nt  that  he  was  on  the  farm  at  the 

low  land  in  the  vieinity  that  was 
iral  rainfall  was  covered  with  water 
i  foot  in  depth,  and  that  the  wheat 
3  not  cut.     The  testimony  conflicts, 

verdict. 

iffs  is  a  practical  farmer.  He  was 
illed  by  plaintiffs  to  testify  as  to 
n  was  made  as  to  competency. 
m  the  cross-examination  he  testified 

the    destroyed    crops    was    "about 

was  for  approximately  that  amount 

Defendant  argues  that  the  verdict 

3  of  the  crops  that  were  destroyed 

ected,   and  in   any  event   was  not 
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supported  by  sufficient  evidence.  It  has  been 
by  this  court  that  a  farmer  who  is  actively  eng 
in  the  growing  of  crops  is  a  competent  witness  to  te 
as  to  their  value.  Anderson  v.  Chicago,  B.  <&  Q.  R. 
84  Neb,  311.  The  evidence  was  clear  and  unequi' 
on  value  and  the  defendant  offered  no  testimony  on 
point. 

The  case  seems  to  have  been  fairly  submitted.    1 
ing  no  reversible  error,  the  judgment  is 

Affirm 

Letton  and  Rose,  J  J.,  not  sitting. 


SES  DETERMINED 

INTHH 

^OURT    OF    NEBRASKA 
UAEY  TERM,  1919. 


appellee,  v.  "Walter  Savidge  et  al., 

APPELLANTS. 

Jakuasy  4,  1919.    No.  20162. 

Ahekdiient.  Where  a  plea  In  the  answer  is 
.  and  submitted  to  the  Jury  as  though  traversed 
before  judgment,  le  amended  to  raise  the  issue 
efect  In  the  original  reply  la  not  a  ground  of 

s  Jdbt.     A  substantial  conflict  In  evidence  on 

■Bents  a  question  for  the  Jury. 

:lie  admission  of  evidence  is  not  a  ground  for 

nt. 

.    A  party  desiring  a  more  explicit  instruction 

oufd  offer  such  an  Instruction. 

.e  district  eoart  for  Wayne  county: 
Judge.    Affirmed. 

F.  8.  Barry,  for  appellants. 

E.  Simon  and  L.  A.  Kiplinger,  contra. 

on  to   recover   $10,000  for   personal 
from  alleged  negligence  of  defendant, 
79 
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.  Savldge. 


ng  a  show  in  a  tent  at  a  street  fair  in 
iff,  having  purchased  a  ticket,  entered  the 
lied  a  seat  in  a  section  of  elevated  tiers 

fell  and  broke  both  of  his  legs.  The  an- 
neral  denial  and  a  plea  that  plaintiff  was 
;h  his  own  negligence  in  taking  a  seat, 
rledge  of  existing  conditions,  in  violation 
tions  of  defendant,  while  the  seats  were 
I  for  reocenpancy,  after  they  had  sagged 

temporarily  vacated  for  readjustment, 
lered  a  verdict  in  favor  of  plaintiff  for 

a  judgment  thereon  defendant*  has  ap- 

lestion  is  raised  by  an  assignment  that 
t  erred  in  overruling  a  motion  to  direct 
vor  of  defendant  This  question  seems  to 
in  two  aspects:  Failure  of  plaintiff  to 
ply  the  truth  of  the  allegations  constitu- 
f  contributory  negligence,  and  insufficiency 
>  to  sustain  a  judgment  in  favor  of  plain- 

of  the  first  proposition  it  is  not  necessary 
ither  the  reply  in  its  original  form  was 
Scient  in  the  particular  mentioned.  The 
butory  negligence  was  in  fact  tried  by  the 
omitted  to  the  jury,  and  the  trial  court, 
%  judgment  on  the  verdict,  properly  per- 
adment  curing  the  defect.  Defendant  was 
jled   or   prejudiced   by    the   course   thus 

roposition  seems  to  be  based  on  a  mis- 
►f  the  evidence.  The  proofs  are  sufficient 
following  inferences:  Plaintiff  was  in- 
tow,  purchased  a  ticket,  entered  the  tent 
occupied  a  seat  among  many  other  per- 
its  were  in  three  sections  with  tiers  as- 
;ront  to  rear.  Recent  rains  had  softened 
ith.    After  the  crowd  had  been  seated,  the 


r~ 


Vol.  103]  JANUARY  TERM,  1919.  81 

Larsen  v.  Savidge. 

™  m      ■!■■■-  —  ii     ■       ■    ■    ii         «^—— «i— —  m        —  ^  ■ .   ■  .      i.       ■  ■  ■■  ■■  ■—  ■  —  ■-■■■■»    i    n      m         ■  ■  ■  ■     ■    ■■-■        ■  —  —  -        ,■■■■—■         mm 

lower  ends  of  the  legs  of  the  seat-jacks  sank  into  the 
ground,  causing  the  seats  to  sag.  The  occupants  complied 
with  a  request  by  defendant  to  vacate  temporarily  for 
the  purpose  of  alldwing  him  to  readjust  the  seats.  He 
gave  assurance  the  seats  would  be  safe  in  that  event. 
After  the  first  and  second  sections  had  been  leveled  up 
and  the  seat-boards  replaced,  plaintiff  and  others,  with- 
out any  objection  or  warning  by  defendant,  reoccupied 
the  seats  before  the  third  section  had  been  repaired. 
Five  minutes  later  the  occupied  seats  collapsed,  fell 
and  broke  plaintiff's  legs.  These  are  reasonable  in- 
ferences, and  the  evidence  from  which  they  are  drawn, 
with  proofs  of  damages,  fully  sustains  the  verdict,, 
though  there  is  contradictory  evidence  tending  to  show 
that  defendant  was  not  guilty  of  actionable  negligence 
and  that  plaintiff  was  injured  through  his  own  negli- 
gence. The  issues  of  fact  having  been  settled  by  the 
jury,  this  assignment  of  error  is  overruled. 

Another  objection  to  the  verdict  is  based  on  the 
admission  of  evidence  that  plaintiff  had  pneumonia 
while  suffering  from  his  broken  legs.  Testimony  of 
this  nature  came  out  on  cross-examination  of  plaintiff 
and  he  pursued  the  subject  further.  Prejudice  to 
defendant  in  this  respect,  however,  is  not  shown.  The 
trial  court  instructed  the  jury  to  disregard  such  evi- 
dence and  not  to  consider  it  in  estimating  damages.  This 
cured  the  error,  if  any. 

Complaint  is  also  made  of  an  instruction  that  the 
burden  of  proving  the  defense  of  contributory  negli- 
gence is  on  defendant.  No  -  fault  is  found  with  the 
instruction  as  far  as  it  goes,  but  it  is  argued  that  the 
trial  court  should  have  stated  in  addition  that  the 
alleged  conduct  of  defendant,  if  proved,  '4s  such 
contributory  negligence  and  is  such  disregard  of  one's 
own  safety  as  will  prevent  recovery  in  this  case." 
The  charge  as  a  whole  included  the  statement  that 
contributory  negligence  was  pleaded  as  a  defense  and 
that  issue  was  submitted  to  the  jury.     To  make  error 

103  Neb.— 6 
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available,  a  more  explicit  instruction  should  have  be 
requested;  but  this  was  not  done.  The  ruling  here 
applies  also  to  criticism  of  an  instruction  relating 
comparative  negligence.  An  error  prejudicial  to  defer 
ant  has  not  been  found  in  any  instruction  or  in  a 
other  part  of  the  record. 

Affirmed. 
Letton  and  Aldrich,  JJ.t  not  participating. 


Aqnes  McArdle,  appell.ee,  v.  Omaha  &  Council,  Bltti 

Street  Railway  Company,  appellee;    Richard 

L.  Baker,  appellant. 

Filed  January  4,  1919.     No.  20183. 
Excessive  Damages.    Record  examined,  and,  It  appearing  that  the  Ju 
ment  Is  excessive,  held  that,  unless  within  15  days  plaintiff  11 
her  remittitur  In  the  amount  of  (1,000  and  Interest  from  the  d 
of  the  judgment,  the  same  la  reversed;   otherwise,  affirmed. 

Appeal  from  the  district  court  for  Douglas  count 
Lee  S.  Estelle,  Judge.    Affirmed  on  condition. 

Brome  &  Ramsey  and  Joseph  P.  Uvick,  for  appellai 

George  W.  Pratt  and  James  E.  Rait,  contra. 

Cornish,  J. 

Appeal  from  a  judgment  for  personal  injuries  si 
tained  by  plaintiff  while  riding  in  a  street  car,  goi: 
north  on  Twenty-fourth  Btreet,  Omaha.  Defenda 
Baker  was  driving  his  automobile  east  on  Harney  strt 
when  a  collision  occurred,  causing  the  injury.  Neg 
gent  rate  of  speed  and  failure  to  sound  the  alarm  as  t 
car  approached  Harney  street  are  alleged  against  t 
street  railway  company,  and  negligence  in  driving  1 
automobile  down  grade  over  a  slippery  street,  in  Jan 
ary,  at  such  rate  of  speed  that  it  was  impossible  f 
him  to  control  it,  against  the  defendant  Baker.  T 
automobile  going  forward  turned  around  so  that  i 
rear  end  collided  with  the  street  car. 
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When  the  jury  returned  a  separate  verdict  of  $1,000 
against  each  defendant,  the  court  refused  to  receive  it 
and  instructed  the  jury  that  there  must  be  .a  joint 
verdict  if  the  finding  was  against  both  defendants; 
whereupon  the  jury  retired  and  returned  with  a  verdict 
of  $2,000  against  both  defendants. 

Separate  motions  for  a  new  trial  were  filed.  The  trial 
court,  on  the  ground  that  the  verdict  against  the  street 
railway  company  was  not  sustained  by  the  evidence, 
sustained  its  motion,  and  entered  judgment  against  de- 
fendant Baker  alone  for  $2,000  and  costs. 

Defendant  Baker,  after  judgment,  moved  its  vacation, 
for  the  reason  that  he  was  a  resident  of  Buffalo  county 
and  there  was  no  joint  liability  between  defendants. 
The  trial  court  properly  overruled  this  motion  as  com- 
ing too  late  after  trial  and  judgment.  Porter  v.  Chicago 
<&  N.  W.  R.  Co.,  1  Neb.  14;  Exeter  Nat.  Bank  v.  Orchard, 
43  Neb.  579. 

The  instruction  that,  as  between  plaintiff  and  the 
street  railway  company,  negligence  could  not  be  predi- 
cated upon  its  failure,  if  it  did  fail,  to  sound  the  gong, 
would  not  take  from  the  jury  the  evidence  upon  that 
issue  of  fact  as  it  might  bear  upon  the  question  of 
defendant  Baker's  negligence.  Being  liable  individually 
for  the  proximate  results  of  his  own  negligence,  he  can- 
not complain  of  this  instruction,  whether  erroneous  or 
not. 

It  is  urged  that  the  damages  awarded  by  the  jury  are 
excessive.  When  we  consider  the  evidence  bearing 
upon  this  question  and  the  manner  in  which  the  verdict 
complained  of  was  arrived  at,  we  are  of  opinion  that  a 
new  trial  should  be  granted,  unless  the  plaintiff  shall, 
within  15  days,  file  a  remittitur  in  the  amount  of  one- 
half  of  the  judgment,  and  interest,  in  which  case  the 
judgment  is 

Affirmed. 

Lettost,  Sedgwick    and  Rose,    JJ.,  not  sitting. 
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i   Radil,  appellant,  v.  Morris  &   Compans 

APPELLEE. 
Piled  Janitakt  4,  1919.    No.  B0847. 

and  Servant:  Injury  to  SebvaNt:  Medical  See?  Ices. 
tlon  3661,  Rev.  St.  1913,  as  amended,  section  6,  ch.  86,  L 
i  employer  who  offers  to  furnish  without  charge  to  an 
mployee  the  reasonable  services  of  a  competent  physl< 
didoes  as  and  when  needed,  and  within  the  value  and 
e  contemplated  by  the  act,  cannot  be  held  liable  for  e 
■  procured  by  such  employee,  who  has  unreasonably 
uch  offer  by  the  employer  and  has  obtained  such  aerv 
dlclnes  elsewhere. 

— — -:  :  Statute:  Constboction.    The  general  ; 

a  proviso  In  a  statute  is  to  qualify  the  statute  In  pan 
le,  but  It  Is  not  always  so  used.  The  word  "provided,' 
3t  used  In  section  3661,  Rev.  St.  1613,  as  amended  by  seel 
IS,  Laws  1917,  has  the  same  meaning  that  the  conjunc 
>r  "but"  would  have  if  used  In  Its  place. 

from  the  district  court  for  Douglas  coun 
A.  Redick,  Judge.    Affirmed. 

H.  Bigelow,  for  appellant. 

C.  Kinsler,  contra. 

T. 

ff  recovered  an  award  from  the  compensat 
mer  on  account  of  an  accidental  injury  s 
lile  in  the  employ  of  defendant  at  its  pack: 
id  also  $129  for  expenses  incurred  for  medi 
ical  treatment  hy  a  physician  other  than 
larly  furnished  by  the  employer.  On  app 
strict  court  hy  defendant,  the  award  for  cc 
i  was  affirmed,  but  the  medical  service  bill  : 
i  disallowed.  From  that  ruling  plaintiff  i 
this  court. 

■suit  of  the  accident  a  part  of  the  second  finj 
iff's  left  hand  was  bruised  and  fractured  s 
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afterwards  amputated  at  the  first  joint  by  the  physician 
whose  bill  is  the  subject  of  inquiry  here.  It  is  con- 
ceded that  amputation  was  necessary,  and  it  is  agreed 
that  the  only  question  to  be  decided  is  this:  Did  the 
court  err  in  disallowing  the  bill  for  medical  and  surgical 
treatment  under  section  3661,  Rev.  St.  1913,  as  amended 
by  section  6,  ch.  85,  Laws  1917?  For  relief  both  parties 
rely  on  section  3661,  as  amended,  which  follows : 

"During  the  first  twenty-one  days  after  disability 
begins1  the  employer  shall  be  liable  for  reasonable  medi- 
cal and  hospital  services  and  medicines  as  and  when 
needed,  not,  however,  to  exceed  two  hundred  dollars 
in  value,  unless  the  employee  refuses  to  allow  them  to 
be  furnished  by  the  employer:  Provided,  however,  in 
cases  of  dismemberment  or  injuries  involving  major 
surgical  operations,  the  employer  shall  be  liable  for 
reasonable  medical  and  hospital  services  and  medicines 
as  and  when  needed  beyond  as  well  as  within  the  twenty- 
one  day  period,  not  however,  to  exceed  two  hundred 
dollars  in  value:  Provided,  further,  that  where  the 
injured  employee  refuses  or  neglects  to  avail  himself  of 
such  medical  or  surgical  treatment,  the  employer  shall 
not  be  liable  for  any  aggravation  of  such  injury  due 
to  said  neglect  or  refusal/ ' 

Plaintiff  argues  that,  because  an  operation  became 
necessary,  he  was  therefore  at  liberty  to  make  his  oton 
selection  of  a  physician,  and  that  defendant  under  the 
act  became  liable  for  the  reasonable  expenses  so  incurred. 
His  argument  is  based  in  part  on  the  1917  amendment 
that  begins  with  the  word  " pro vided,". where  it  first 
occurs  in  the  section  under  consideration,  and  ends  with 
the  word  " value/'  He  contends  that  the  amendment 
is  a  proviso,  and  hence  operates  to  except  the  clause 
covered  by  it  from  the  enacting  clause  or  to  qualify  it 
in  some  way.  We  do  not  think  the  authorities  sustain 
his  argument.  It  does  not  always  follow  that  an  amend- 
ment operates  as  a  proviso  in  a  technical  sense  merely 
because  it  is  preceded  by  the  term  " provided/'    Wheth- 
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er  it  is  a  proviso  in  effect  or  merely  a  conjunctu 
in  part  be  determined  from  the  context  and  f: 
the  provisions  of  the  act  relating  to  the  same  t 
matter.  With  this  in  mind,  it  seems  that  tb< 
"provided,"  as  used  in  the  act,  has  the  same  n 
that  the  conjunction  "and"  or  "but"  would 
used  in  its  place.  With  this  interpretation,  seetic 
as  amended,  seems  to  be  in  harmony  with  the  en 
of  which  it  forme  a  part.  Georgia  Railroad  &  I 
Co.  v.  Smith,  128  U.  S.  174;  3  Words  and  ] 
(2d  series)  1321. 

The  employer  having  been  made  liable  for  the  e 
contemplated  by  the  act,  it  seems  from  the  la 
used  that  it  must  have  been  the  legislative  inte 
he  should  be  permitted  to  furnish  a  physician  of  1 
choice,  and  if  his  selection  is  such  as  would  sa 
reasonable  man  under  like  circumstances  the  en 
would  not  then  be  heard  to  complain.  That  is  tl 
eral  rule  in  manufacturing  centers  where  emp 
liability  acts  with  provisions  similar  to  ours  v 
effect  before  our  act  was  adopted.  Pecott's  Ca 
Mass.  546;  Keigher  v.  General  Electric  Co.,  15£ 
Supp.  939;  Davidson's  Case,  228  Mass.  257; 
McCaskey,  — Ind.  App.— ,  15  N.  C.  C.  A.  113,  nc 
116;  City  of  Milwaukee  v.  Miller,  154  Wis.  65S 
Cas.  1915B,  847,  4  N.  C.  C.  A.  149,  L.  R.  A.  19: 
The  record  shows  that  the  physician  furnished 
company  and  his  assistant  who  administered  fl- 
are in  all  respects  competent  physicians  and  sn: 

Was  plaintiff's  conduct  reasonable  in  the  pre 
It  appears  that  immediately  after  the  accident,  al 
5  o'clock  in  the  evening,  plaintiff  went  with  a  f< 
of  defendant  to  the  nearby  office  of- the  company 
cian,  where,  in  his  absence,  first  aid  was  administe 
the  assistant  in  charge,  who  told  plaintiff  to  retui 
evening  between  7  and  8  o'clock  for  further  tre; 
by  defendant's  physician.  Plaintiff  never  rel 
and  denied  that  he  was  requested  to  do  so,  notwitl 
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ins:  both  the  foreman  and  the  assistant  physician  testi- 
fied that  the  request  was  made.  The  next  morning  at 
9  o'clock,  on  advice  of  his  mother,  he  went  to  their 
family  physician,  and  he  from  that  time  retained  the 
case.  Plaintiff  attempted  to  justify  his  employment  of 
a  physician  by  criticising  the  first  aid  treatment  that 
he  received,  but  on  this  point  he  called  a  physician  as  a 
witness  who  approved  the  treatment  so  received  in  all 
essential  particulars. 

It  seems  to  us  that  plaintiff 's  conduct  was  in  effect 
and  within  the  meaning  of  the  act  an  unjustifiable 
refusal  to  allow  defendant  to  furnish  the  reasonable  ser- 
vices and  medicines  that  the  act  contemplates,  and  that 
defendant  is  not  therefore  liable  for  the  medical  expenses 
that  he  incurred.  We  have  examined  the  case  de  novo, 
and  our  conclusion  is  the  same  as  that  arrived  at  by 
the  trial  court.     The  judgment  is  therefore. 

Affirmed. 

Letton  and  Sedgwick,  JJ.,  not  sitting. 


Howard  Lee  v.  State  of  Nebraska. 

Filed  January  4,  1919.    No.  20535. 

1.  Larceny:  Vebdict:  Value  of  Property  Stolen.  Under  section  9129, 
Rev.  St.  1913,  Criminal  Code  of  Nebraska,  it  is  mandatory  that  a 
jury,  on  conviction,  shall  declare  in  the  verdict  the  value  of  the 
property  stolen. 

2.  :  :  :   Sentence.     The  Jury  failed  to  find  any 

value  for  the  property  taken;     then  it  follows  the  trial  court  had 
no  jurisdiction  to  pass  sentence. 

3.  Criminal  Law:  Indeterminate  Sentence  Act:  Power  of  Trial 
Judge.  Under  the  indeterminate  sentence  act,  a  district  judge  is 
only  a  ministerial  officer  whose  authority  is  limited  simply  to 
pronouncing  a  minimum  and  maximum  sentence,  as  provided  by 
statute,  and  a  trial  judge  has  no  discretion  to  change  the  maximum 
sentence  provided  for  in  the  statute. 

4.  :  :  Power  of  Prison  Board.  The  prison  board  de- 
termines the  duration  of  term  the  prisoner  shall  serve. 
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■ict  court   for   Hitchcock  county: 
dge.    Reversed. 

be  &  Butler,  for  plaintiff  in  error. 

orney  General,  and  John  L.  Cut- 


convicted  of  the  crime  of  stealing 
the  value  of  $200,  and  was  sen- 
of  from  one  to  seven  years  in  the 
int  appealed. 

:  "We,  the  jury  duly  impaneled 
ove  entitled  action,  do  find  and 
efendant  guilty  as  charged." 
presented  here  is:  Does  this 
>ements  of  the  statute?  In  view 
it.  1913,  it  appears  to  us  that  the 
id. 

follows:  "When  the  indictment 
ainst-the  property  of  another  hy 
;  or  obtaining  under  false  pre- 
jnviction,  shall  ascertain  and  de- 
the  value  of  the  property  stolen, 
btained." 
that  in  a  larceny  ease  it  is  inn- 
s' comply  with  the  terms  of  the 
d  declare  in  their  verdict  the 
Btolen,  embezzled,  or  falsely  ob- 
failed  to  do,  and  it  follows  the 
■tion  to  sentence  defendant.  In 
s,  we  cite  section  9129,  Rev.  St. 
State,  52  Neb.  531;  Holmes  v. 
tutig  v.  State,  102  Neb.  271.  This 
iterated  the  doctrine  that  it  is 
!,  on  conviction,  shall'  declare  in 
of  the  property  falsely  obtained. 
ise  on  trial,  or  review,  when  the 
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jury  failed  to  find  any  value  for  the  property,  that  then 
the  trial  court  had  no  jurisdiction  to  sentence  the  de- 
fendant. 

It  has  been  suggested  that  the  defendant  could  just 
as  well  be  considered  as  having  been  tried  under  chap- 
ter 200,  Laws  1917,  and  thus  avoid  the  error  the  jury 
made  in  fixing  no  value  as  is  required  in  section  9129, 
Rev.  St.*  1913.  The  last  named  statute  fixes  a  maximum 
penalty  of  seven  years,  and  a  minimum  penalty  of  one 
yearr  while  the  automobile  statute  as  found  in  chapter 
200,  Laws  1917,  fixes  as  a  maximum  penalty  ten  years. 
The  difficulty  with  this  position  is  that  the  trial  judge 
is  simply  a  ministerial  officer  in  this  respect,  and  can 
only  pass  sentence  from  the  minimum  to  the  maximum. 
The  legislature  conferred  no  discretion  in  the  indeter- 
minate sentence  act,  for  this  act,  among  other  things, 
says:  "But  the  court  imposing  such  sentence  shall 
not  fix  the  limit  or  duration  of  the  sentence.' '  Then  is 
it  not  plain  that  the  trial  judge  is  simply  before  the 
jury  to  administer  the  edicts  of  the  statute  without  any 
discretion  whatever?  Then,  to  quote  the  remainder  of 
the  statute,  we  have:  "But  the  term  of  imprisonment 
of  any  person  so  convicted  shall  not  exceed  the  maxi- 
mum nor  be  less  than  the  minimum  term  provided  by 
law  for  the  crime  for  which  the  person  was  convicted 
and  sentenced.''  Then,  to  make  the  meaning  clear,  this 
statute  closes  with  these  words:  "The  release  of  such 
person  to  be  determined  as  hereinafter  provided."  Rev. 
St.  1913,  sec.  9152.  Then  the  following  section  (9153) 
provides  a  prison  board,  and  defines  the  qualifications, 
and  how  this  board  shall  be  created,  and  the  terms  of 
office  of  the  respective  members  of  this  board.  Then 
section  9154  provides  as  to  how  the  board  can  be  in- 
formed as  to  the  nature  of  the  crime  committed.  In 
short,  it  provides  for  a  biography  of  the  criminal  career 
of  the  prisoner.  In  this  way  the  board  is  informed  of 
'  its  duties  as  to  the  welfare  and  best  interests  of  the 
prisoner. ' 
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We  find  in  section  9156,  Rev.  St.  1913,  the  powen 
duties  of  this  prison  board  defined,  and  so  on  thn 
oat  the  entire  act  is  provided  ways  and  means  fo 
management,  punishment,  and  all  regulation  of  pi 
ers.  Thus  it  is  the  policy  and  scheme  in  this  sta 
take  the  charge  of  prisoners  out  of  the  hands  o: 
district  court  the  moment  he  has  administered 
duties  in  following  out  the  mandate  of  the  state 
respect  to  fixing  the  minimum  and  maximum  sen 
named  in  the  statute. 

It  needs  but  a  casual  search  into  governments  o 
various  states  to  discover  that  it  is  the  trend  of  juc 
decision  respecting  the  powers  of  the  legislatur 
authorize  boards  and  commissions  to  make  rules 
to  enforce  them  in  respect  to  the  subject  committi 
them.  In  short,  chapter  34  (sees.  9152-9171)  Re\ 
1913,  is  a  complete  act  providing  for  the  control,  It 
of  term  of  imprisonment,  and  many  other  details. 

Thus  it  is  provided  that  the  board  of  pardons 
the  length  of  term  which  a  prisoner  shall  serve, 
trial  judge  names  the  maximum  and  minimum  sen' 
only,  then  the  prison  board  of  pardons  and  parol 
termines  the  duration  of  the  term  of  imprisonment, 
when  any  district  judge  pronounces  any  sentence 
a  maximum  or  minimum,  he  is  acting  without  j 
diction.  The  prison  board  fixes  this.  Then,  in  vie 
all  this,  it  follows  that  in  the  case  at  bar,  when 
defendant  was  convicted  on  the  charge  of  grand  lar< 
and  sentenced  under  the  indeterminate  sentence  ac 
from  one  to  seven  years,  and  no  value  found  by  the 
as  provided  by  statute,  the  court  had  no  jurisdictic 
pronounce  sentence,  and  it  follows  that  the  senl 
pronounced  could  not  apply  to  or  come  under  cht 
200  of  the  Laws  of  1917,  because  this  act  provide! 
a  maximum  sentence  of  ten  years.  Therefore 
maximum  sentence  pronounced  by  the  trial  judj 
surplusage  when  applied  to  this  chapter  200,  Laws  ' 
This  must  be  so  because,  as  before  mentioned,  the 
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judge  under  this  indeterminate  act  is  only  a  ministerial 
officer.  In  support  of  these  views  this  court  in  Williams 
v.  State,  91  Neb.  605,  explains  the  meaning  and  work- 
ings of  this  indeterminate  sentence  act. 

This  indeterminate  act  as  a  method  of  punishment, 
and  in  the  control  and  regulation  of  prisoners,  has  been 
passed  upon  by  many  leading  courts  of  this  country. 
For  instance,  the  state  of  Michigan  has  a  statute  slight- 
ly different  from  this  state,  but,  like  Nebraska,  holds 
the  trial  judge  a  ministerial  officer  passing  sentence 
from  the  maximum  to  the  minimum,  as  provided  by  the 
statute.  As  substantiating  these  views,  we  cite  Berlin 
v.  Belle  Isle  Scenic  R.  Co.,  141  Mich.  646;  In  re  Evans, 
173  Mich.  25;  In  re  Campbell,  138  Mich.  597;  Williams 
v.  State,  supra.  In  Illinois  they  have  on  this  subject  a 
statute  similar  to  Nebraska.  Then  what  the  Illinois 
supreme  court  has  to  say  is  both  instructive  and  interest- 
ing. We  cite  People  v.  Roth,  249  111.  532,  and  2  111.  St. 
sec.  4160.  This  Illinois  Criminal  Code,  like  Iowa,  Wis- 
consin and  Michigan,  simply  makes  the  trial  judge  a 
ministerial  officer.  Then  it  follows  that,  having  failed 
to  convict  defendant  of  grand  larceny,  as  provided  by 
statute,  chapter  200,  Laws  1917,  this  finding  must  bo 
reversed. 

Reversed  and  remanded. 

Sedgwick,  J.,  dissenting. 

I  cannot  concur  in  reversing  the  judgment  of  con- 
viction. The  grand  larceny  statute  and  the  automobile 
statute  describe  the  same  offense,  except  that,  if  the 
article  stolen  is  an  automobile,  then  value  need  not  bo 
proved.  The  information  (which  referred  to  no  statute) 
alleged  facts  which,  if  true,  made  the  defendant  guilty 
under  either  statute.  The  information  charged  every 
element  of  the  crime  of  stealing  an  automobile  under 
the  statute.  The  crime  which  defendant  committed,  if 
guilty,  was  properly  charged  under  either  the  grand 
larceny  or  the  automobile  statute.  The  information  was 
good  under  either. 
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ijority  opinion  cites  cases  from  otht 

construing  statutes  entirely  differs 
de  that  "the  trial  judge  is  simply  a 
•,"  under  their  indeterminate  sentence 
ie  cases  the  opinion  concludes  that  t 
y  hefore  the  jury  to  administer  the  ■ 
e  without  any  discretion  whatever;"  i 

the  "maximum  sentence  pronouncec 
ije  is  surplusage. ' '  These  conclusi 
rom  cases  like  In  re  Evans,  173  J 
;he  majority  opinion.  In  that  ease 
Ie  the  maximum  sentence  less  than  tl 
statute,  and  when  the  time  fixed  hy 

expired,  the  defendant  applied  for  d 
risonment  on  the  ground  that  his  fc 
The  supreme"  court  said :  ' '  The  duty 
ial  court  was  not  one  in  which  he 
,  but  was  simply  a  plain  ministerial  du 
it  would  follow  that  the  maximum  p 
xed  by  the  trial  court,  is  a  nullity,  an 
>d  as  surplusage,  and  the  remainde: 
ead  in  connection  with  the  statute,  wb 
mm  period  at  15  years.  *  *  *  As 
pas  pronounced  upon  the  petitioner,  t] 
mum  penalty  became  a  part  of  it.     ] 

fixing,  with  no  power  in  the  trial 
lore  or  less,  and  the  fact  that  he  did 
tr  through   inadvertence  of  misappre 
nore  alter  the  statutory  period  than  ai 
med  a  longer  period  than  15  years." 

to  be  construed  to  have  that  mean 
eh  seems  doubtful  to  me,  and  if  the  ai 
e  in  attempting  to  fix  the  maximum 
inadvertence  or  misapprehension"  w; 
and  the  statute  fixed  the  maximum, 
opinion  holds,  why  should  this  judg 

The  Michigan  case  relied  upon  deci 
lusage  in  the  sentence  is  immaterial 
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is  clearly  right  in  refusing  to  regard  such  a  technicality. 
If  the  law  itself  fixed  the  maximum  sentence,  as  the 
opinion  holds,  the  sentence  is  definite.  Even  if  it  was 
necessary  that  the  trial  judge  should  state  in  the  record 
the  sentence  which  the  law  fixes,  there  is  no  necessity  for 
another  trial.  The  record  should  be  returned  to  the 
trial  court  for  correction  in  that  respect,  as  was  done 
in  McCorrnick  v.  State,  66  Neb.  337.  In  that  case  the 
court  said:  "The  error  in  passing  judgment  on  the 
defendant  having  occurred  subsequent  to  the  verdict  of 
the  jury  on  which  the  judgment  was  rendered,  the  same 
must  be  reversed  and  the  cause  remanded  for  the  rendi- 
tion of  a  valid  judgment;  following  Dodge  v.  People,  4 
Neb.  220;  Tracey  v.  State,  46  Neb.  361;  Griff  en  v. 
State,  46  Neb.  282;    Bomber  get  v.  State,  47  Neb.  40." 

It  seems  to  me  that  under  our  statute  the  judgment 
entered  by  the  trial  court  should  "not  exceed  the  maxi- 
mum" provided  by  the  statute,  but  the  trial  court  may 
make  the  maximum  less  when  the  plain  facts  in  the  case 
require  that  the  defendant  should  be  protected  against 
the  possibility  of  cruel  and  unusual  punishent.  And,  if 
the  statute  makes  the  maximum  absolute,  and  "the  trial 
judge  is  simply  a  ministerial  officer,"  so  that  "the 
maximum  sentence  pronounced  by  the  trial  judge  is 
surplusage,"  as  held  by  the  majority  opinion,  that  act  of 
the  judge  should  be  disregarded,  as  was  done  in  the 
cases  cited  from  other  states  in  obedience  to  their 
statutes.  In  that  case,  the  judgment  should  be  affirmed. 
But  if  the  judgment  is  reversed,  the  case  should  be 
remanded,  not  for  a  new  trial,  but  to  correct  the  sup- 
posed technical  defect  in  the  sentence,  as  this  court 
has  uniformly  heretofore  done. 

Boss  and  Cobnish,  JJ.,  concur  in  this  dissent. 
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iitney  v.  State  of  Nebraska. 

HVaki  20,  1919.    No.  20401. 

Evidence.  Evidence  examined,  Its  sub- 
opinion,  and  held  to  warrant  the  giving  of 
I. 

latructlon  defining  the  essential  elements  ol 
a  forged  Instrument  given  In  [substantially 
itute  Is  sufficient. 

et  court  for  Thayer  county :  Ralph 
iflirmed. 

H,  Weiss  and  Anderson  &  Baylor, 
ittorney   General,    and    Orville    L. 


teB  error  from  a  conviction  in  the 
lyer  county.  The  information  con- 
he  first  charges  the  forgery  of  a 
!  second  charges  the  uttering  and 
e,  knowing  it  to  have  been  forged, 
lefendant  has  been  a  resident  of 
i  a  number  of  offices,  including  that 
!  does  not  appear  to  have  been  ad- 
;t  he  was  called  in  to  assist  in  the 
ite  of  the  deceased  husband  of  one 
ring  the  settlement  of  this  estate, 
lat  Mrs.  Stauber  desired  to  loan 
1916,  he  undertook  to  loan  for  her 
to  him  a  certificate  of  deposit  for 
he  delivered  to  her  a  promissory 
Neb.,  May  6,  1916,  payable  one 
ie  order  of  defendant,  and  signed 
1.  Gumble,"  together  with  his  own 
;e,  and  for  the  same  amount,  pay- 
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able  to  Mrs.  Stauber.  He  did  not  indorse  the  note  signed 
"J.  M.  Gumble,  S.  R.  Gumble,"  or  make  it  payable  to 
Mrs.  Stauber.  He  represented  to  Mrs.  Stauber  that 
the  Gumbles  lived  near  Daykin  in  the  adjoining  county 
of  Jefferson,  and  were  financially  responsible. 

Subsequent  to  the  delivery  of  the  notes  to  Mrs.  Stau- 
ber, her  grandson,  acting  for  her,  called  upon  defendant 
and,  procured  his  indorsement  to  the  note  bearing  the 
name  Gumble,  and  surrendered  to  defendant  the  note 
which  he  had  executed.  About  the  time  the  note  bearing 
the  names  J.  M.  Gumble  and  S.  R.  Gumble  fell  due,  it  was 
delivered  to  defendant  for  collection.  Defendant  held 
the  note  for  some  time  without  making  collection,  but, 
from  time  to  time,  informed  Mrs.  Stauber,  or  her  grand- 
son, that  he  had  received  a  letter  from  one  of  the  makers 
stating  that  the  note  would  soon  be  paid.  Finally  Mrs. 
Stauber  caused  inquiry  to  be  made  in  Jefferson  county 
for  the  parties  whose  names  appeared  on  the  note.  In 
the  neighborhood  where,  defendant  said  the  makers  of 
the  note  resided  were  found  one  J.  M.  Gumble,  and  his 
mother,  Sarah  R.  Gumble ;  but  these  persons  denied  the 
execution  of  the  note.  No  other  persons  named  J.  M. 
Gumble  or  S.  R.  Gumble  were  found. 

The  state  proved  by  J.  M.  Gumble  and  Sarah  R. 
Gumble  that  they  did  not  sign  the  note,  and  also  proved 
by  them  and  other  witnesses  that  no  other  parties  so 
named  were  known  to  live  in  Jefferson  county.  No 
expert  evidence  as  to  penmanship  was  offered  by  the 
state. 

Defendant  admitted  that  neither  J.  M.  Gumble  nor 
Sarah  R.  Gumble  was  the  party  from  whom  he  procured 
the  note.  He  claimed  to  have  formed  the  acquaintance 
some  years  before  of  a  man  named  Gumble,  who  repre- 
sented himself  to  be  the  son  of  an  old  acquaintance  of 
defendant,  and  that  he  procured  the  note  from  this 
acquaintance.  Defendant  testified  that,  May  4,  1916,  he 
met  this  acquaintance  at  Fairbury,  Jefferson  county,  and 
the  making  of  the  loan  was  talked  over  between  them, 
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and  that  defendant  examined  the  records  of  Jeff 
county  to  ascertain  the  financial  standing  of  the 
desiring  to  procure  the  loan;  that  he  found  the 
to  a  quarter  section  of  land  to  rest  in  John  Qu: 
that,  upon  examination  of  the  records  in  the  office  ( 
county  judge,  he  found  that  John  Gumble  was  dead 
that  this  quarter  section  of  land  had  descended  t 
seven  children,  Bubject  to  the  interest  of  the  w 
Sarah  R.  Gumble;  that  defendant  believed  the 
with  whom  he  was  dealing  was  one  of  the  sons  of 
Gumble;  that  he  wrote  the  note  at  Fairbury,  an 
livered  it  to  the  party  with  whom  he  was  dealing,  t 
him,  that  if  he  and  his  mother  would  execute  the  i 
defendant  would  meet  him  at  Fairbury  two  days 
and  let  him  have  the  money ;  that,  pursuant  to  this  a 
ment,  defendant  returned  to  Hebron,  procured  a  c 
cate  of  deposit  from  Mrs.  Stauber,  returned  aga 
Fairbury,  cashed  the  certificate  of  deposit,  deliver 
this  party  $500  in  money,  and  received  the  note.  E 
nies  the  forgery,  and  asserts  that  he  loaned  the  n 
and  took  the  note  in  good  faith.  He  also  offered  ii 
dence  a  letter,  signed  J.  M.  Gumble,  which  referred  ti 
note  and  promised  payment.  He  claims  to  have  rec 
still  another  letter,  but  did  not  produce  it  at  the 
There  is  also  in  evidence  the  testimony  of  witness 
the  effect  that  the  signatures  to  the  notes  are  not  i 
handwriting  of  defendant.  The  probative  force  ol 
testimony  was  somewhat  weakened  under  cross-exai 
tion. 

The  eourt  gave  the  following  instruction:  "You 
find  the  defendant  guilty  on  both  counts  of  the  inf( 
tion,  or  not  guilty  on  both  counts,  or  guilty  on  o 
the  counts  and  not  guilty  on  the  other  count,  as  yos 
conclude  that  you  are  justified  in  finding  from  thi 
dence."  After  verdict,  defendant's  counsel  fil 
motion  in  arrest  of  judgment,  and  alleged  that  as  .) 
first  count — the  count  charging  forgery — there  v 
total  failure  of  proof  of  the  crime  having  been 
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mitted  in  Thayer  county;  that,  i?  there  was  any  for- 
gery committed,  it  was  in  Jefferson  county.  Without 
passing  directly  on  the  motion  in  arrest  of  judgment,  the 
court  found  that  it  could  not  impose  sentence  on  both 
counts  of  the  information,  and  then  pronounced  sentence 
under  the  second  count  thereof. 

On  the  question  of  venue,  it  may  be  said  that  the  note 
appears  on  its  face  to  have  been  executed  in  Thayer 
county  and  is  made  payable  there.  True,  defendant 
testifies  that  he  wrote  the  note  in  Jefferson  county,  but 
on  that  point  he  is  without  corroboration.  He  was  in 
Thayer  county,  as  well  as  iri  Jefferson  county,  on  the 
day  that  the  note  bears  date.  His  home  was  in  Thayer 
county.  No  witness,  except  defendant,  testifies  to  having 
seen  the  note  in  Jeff erson "  county.  It  was  delivered  to 
Mrs.  Stauber  in  Thayer  county,  and  it  was  there  she 
parted  with  the  consideration  for  its  delivery.  The 
circumstances  were  such  that  the  court  might  well  leave 
the  jury  to  determine  where  the  note  was  executed. 

Perhaps  it  is  more  difficult  to  say  whether  the  evi- 
dence is  sufficient  to  warrant  a  conviction  of  forgery. 
The  story  told  by  defendant  is  unusual.  He  claims  to 
have  dealt  honestly  and  to  have  exercised  caution  in 
looking  up  the  financial  standing  of  the  party  with  whom 
he  dealt,  but  made  no  effort  to  ascertain  his  identity  or 
to  determine  his  moral  worth.  Defendant  claims  to 
have  given  Gumble  currency  at  the  hotel  in  Fairbury. 
The  more  usual  method  would  be  to  give  a  check,  or 
draft,  or  to  have  taken  Gumble  to  the  bank,  where  the 
currency  was  procured  on  Mrs.  Stauber 's  certificate  of 
deposit,  and  there  have  paid  the  money.  Defendant  ap- 
pears to  have  been  a  man  of  good  standing  in  his  com- 
munity. He  was  trusted  by  Mrs.  Stauber  to  make  the 
loan,  and  afterwards  had  this  note  in  his  possession  for 
a  considerable  time.  It  is  argued  that  he  might  easily 
have  destroyed  the  note.  These  matters  are  entitled  to 
consideration,  but  they  were  all  before  the  jury,  and  we 
cannot  say  that  the  jury  were  not  warranted  in  re- 

10a  Neb.— 7 
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solving  all  doubts  against  the  defendant. 

It  is  urged  that  the  court  erred  in  instructing  the 
jury  that  they  might  find  the  defendant  guilty  on  both 
counts.  If  the  evidence  were  not  sufficient  to  sustain  the 
charge  of  forgery,  it  might  be  prejudicial  to  so  instruct, 
but,  as  we  have  pointed  out,  we  cannot  say  that  the  evi- 
dence was  not  sufficient  to  warrant  a  conviction  on  that 
count  of  the  information.  It  is  sufficient  to  sustain  the 
verdict  on  the  second  count.  It  follows  that  the  instruc- 
tion was  properly  given. 

An  instruction  defining  the  elements  of  the  crime  al- 
leged in  the  second  count  o$  the  information  is  criticised. 
This  instruction  told  the  jury  that  one  of  the  essential 
elements  of  the  crime  was  "the  uttering  of  the  same  as 
true  and  genuine,  knowing  it  to  be  false. '  *  It  is  said  in 
the  brief  that  the  court  failed  to  give  the  jury  the 
definition  of  the  word  "  uttering, '  *  and  that  he  ought  to 
have  told  the  jury  that  uttering  "is  to  declare  or 
assert  directly  or  indirectly,  by  words  or  actions,  that  it 
(the  instrument)  is  good."  Defendant  sets  out  the 
general  definition,  but  the  language  employed  by  the 
court  is  of  the  same  general  purport  and  meaning.  It 
follows  the  language  of  the  statute,  and  no  clearer  or 
fuller  definition  was  requested.  When  the  entire  in- 
struction is  read,  it  clearly  states  the  issue,  and  it  is 
without  prejudice  to  defendant. 

While  the  evidence  of  the  state  is  not  entirely  satis- 
factory, we  are  unable  to  say  that  it  is  not  sufficient  to 
sustain  the  verdict,  and  the  judgment  is 

Affirmed. 

Lbttok,  J.,  not  sitting. 


IRM,  1919. 

Insurance  Board. 


op   United  Workman, 
a.hd  op  the  State  of 

'ELLEE. 

I.    No.  20577. 

light  to  Transact  Business. 
,ry  society  falls  to  sbow  that 
m  to  the  right  to  do  business 
[mission. 

Powers.  An  administrative 
rettonary  powers  given  It  by 
:t,  the  statutory  requirements 
no  discretion.     State  v.  More- 


t  for  Lancaster  county: 
termed. 

lant. 

■mbe  and  J.  J.  Ledivith, 


;  state  insurance  board 
;o  do  business  in  Nebras- 
le  limit  having  expired, 
except  perhaps  to  indi- 
cussed  in  the  opinion, 
that  the  appellant  tiled 
articles  of  association, 
nd  laws,  certified  by  its 
retary  of  the  insurance 
:t,  on  whom  all  process 
ees  provided  for  by  the 
f  the  insurance  commis- 
it  was  authorized  to  do 
ng  the  state  under  the 
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and  Lodge  of  the  Ancient  Or 
of  Nebraska  is  a  similar  orga 
doing  business  in  this  state  fo 
y  its  affairs  had  become  invoh 
the  application  of  appellant, 
several  meetings,  discussed  the 
order,  and  suggested  tentative 
le  members  of  the  A.  0.  U.  W. 
lant  association.  Finally,  it 
resolution : 

as,  the  report  of  the  special  ex 
the  actuary  of  the  insurance  • 
favorable  possibility  of  the  A 
being  able  to  rehabilitate  Use' 
ending  death  claims  and  of  mee 
;,  and 

as,  because  of  the  similarity  ir 
W.  of  Nebraska  and  the  A.  0.  1 
aion  of  the  latter  order  to  thi 
fusion  in  the  minds  of  manj 
e  members,  and  thus  still  furt' 
the  Nebraska  order  to  fulfil  its 
rs:  Therefore  be  it 
ed,  that  the  application  of  the  . 
i  license  to  operate  in  this  state 
order  this  appeal  is  taken. 
3303-3305,  Rev.  St.  1913,  gov. 
do  business  in  this  state  of  a  1 
ociation  organized  under  the  la 
'ide,  in  substance,  for  the  filin 
)ard  of  duly  certified  copies  < 
association,  and  of  its  constil 
ther  with  an  appointment  of 
its  secretary  as  a  person  upon 
may  be  made.  It  is  also  pro 
examine  into  the  condition,  affi 
lethods,  accounts,  books,  and  i 
ty   at   its   home   office,   and  ' 


ANUABY  TEEM,  1919. 


e.  A.  O.  U.  W.  t.  Insurance  Board. 

3.  opinion  that  uo  permit  should  be 
it  may  refuse  to  issue  the  same." 
'ides,  in  substance,  that,  on  making 
n,  the  board  shall  issue  a  permit,  and 
the  issuance  of  the  same, 
cms  are  made  by  the  appellant.  First, 
lied  with  all  the  requirements  of  the 
nee  board  has  no  discretion  to  refuse 

itory  requirements  are  met  and  no 
ie,  it  is  the  duty  of  the  board  to  issue 
-.  Morehead,  100  Neb.  864.  But  it  is 
he  board  to  examine  the  charter  and 
id  if  the  applicant  is  not  complying 
i  accordance  with  its  own  laws  and 
ary  in  order  to  entitle  it  to  do  busi- 
ate,  it  may  refuse  to  issue  a  permit 
if  the  examination  had  been  made  at 
:  after  an  examination  has  been  made 
as  provided  by  the  statute,  the  board 
onable  grounds  to  believe  that  it  is 
interests  of  the  people  of  the  state 

be  admitted  here,  it  is  vested  with ' 
)  issue  the  permit.  The  right  to  re- 
not  an  arbitrary  one  which  may  be 
right  or  reason.     It  must  be  based 

circumstance  based  on  the  examina- 
tute,  which  would  appeal  to  a  disin- 
minded  man  as  furnishing  a  reason- 
ich  refusal. 

he  insurance  board  insists  that  the 
the  application  of  appellant  are  not 
r  the  issuance  of  a  permit. 
;  the  application  and  of  the  evidence 

1,  ch.  1,  of  its  by-laws,  is  as  follows: 
ill  be  known  as  the  Grand  Lodge, 
Jnited  Workmen  of  Iowa.  Its  princi- 
it  Des  Moines,  Iowa.    It  may  do  busi- 
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ness  in  any  territory  in  the  United  States  desigi 
by  the  Grand  Lodge  or  its  board  of  directors,  pro 
that  the  consent  of  the  Supreme  Lodge,  or  its  boa 
directors,  has  first  been  obtained." 

Section  2.  "This  society  exists  under  authority 
charter  granted  by  the  Supreme  Lodge  of  the  Ai 
Order  of  United  Workmen,  and  articles  of  incor 
tion,  duly  adopted  under  the  laws  of  the  state  of  '. 
as  a  fraternal  beneficiary  society." 

There  is  no  showing  in  the  record  that  the  appi 
has  ever  obtained  the  consent  of  the  Supreme  I 
or  of  its  board  of  directors  to  do  business  in  Nebr 
It  is  not  authorized,  therefore,  by  its  own  laws  1 
business  in  this  state,  and,  without  regard  to  the  n 
given  by  the  board,  its  order  refusing  the  permit 
proper. 

The  insurance  board  maintains  that  the  title  o 
insurance  act  (Laws  1913,  ch.  154)  indicates  tin- 
purpose  is  "to  regulate,  supervise  and  control 
business  of  insurance  in  Nebraska,  to  provide  pen. 
for  its  violation,  to  provide  for  an  insurance  boar< 
define  its  duties  and  powers;"  and  that  by  secti 
art.  II  of  the  act,  "It  shall  have  power  to  mah 
needful  rules  and  regulations  for  the  purpose  of  c 
ing  out  the  true  spirit  and  meaning  of  this  act  ar 
laws  relating  to  the  business  of  insurance. " 

It  also  contends  that,  since  by  sections  3169-3209, 
Rev.  St.  1913,  of  the  insurance  code  governing 
organization  of  new  societies  and  associations,  the  I 
is  authorized  to  refuse  to  grant  a  charter  to  a 
organization  whose  name  is  the  same,  or  so  n 
resembles  a  title  already  in  use  as  to  have  a  tenden 
mislead  the  public,  it  has  the  right  to  deny  admissi 
an  existing  foreign  society  for  the  same  reason. 

There  are  two  answers  to  these  contentions.  1 
sections  3294-3321  of  the  insurance  code  treats  o 
subject  of  fraternal  beneficiary  associations.  Se 
3299  provides:    "Such  societies  shall  be  governe 
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xempt  from  the  provisions  of 
■elating  to  life  insurance  com- 
laf  ter  provided. ' '  General 
ice  code  relating  to  life  in- 
:e  apply  to  such  societies. 
;e  giving  the  board  power  to 
anized  foreign  company  mere- 
s' of  name  to  that  of  another 
isiness.  The  right  to  the  use 
jht  which  is  protected  by  law. 
*,  or  fraternal  beneficiary  as- 
name,  suffers,  or  is  about  to 
lwarranted  use  of  its  name  by 
within  the  power  of  the  courts, 

0  protect  it  in  its  proprietary 
omen.    The  power  given  the 

desiring  to  form  a  new  in- 
new  fraternal  beneficiary  as- 
,  to  adopt  such  name  as  may 
rights,  is  expressly  conferred 
"or  the  reason  that  the  right 
)  is  a  privilege  which  may  be 
ins. 

1  insurance  corporation,  or  a 
ry  association  having  an  ex- 
condition  exists.  It  cannot 
acal  circumstances,  and,  if  it 
rty  right  of  another  citizen, 
iature  has  not  conferred  the 

exclude  such  a  corporation 
larity  in  names.  It  probably 
lower  of  the  courts  to  protect 
:,  it  would  be  wiser  to  leave 
interested,  which  is  the  case 
asses  of  business, 
(trict  court  is 

Affirmed. 
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Rose,  J.,  concurring  in  affirmance. 

In  my  opinion  the  judgment  of  the  district  < 
should  be  affirmed  on  a  ground  other  than  those 
tioned  in  the  opinion.  The  chapter  of  the  statute 
ferring  power  upon  the  insurance  board  contains 
following  provisions: 

"Such  board  shall  have  general  supervision,  co 
and  regulation  of  insurance  companies,  associations, 
societies  and  the  business  of  insurance  in  Nebrask 
eluding  companies  in  process  of  organization.  It 
have  power  to  make  all  needful  rules  and  regulation 
the  purpose  of  carrying  out  the  true  spirit  and  mea 
of  this  chapter  and  all  laws  relating  to  the  bnsinei 
insurance."    Rev.  St.  1913,  sec.  3139. 

The  power  to  investigate  insurance  companies 
also  been  committed  to  the  insurance  board.  A  statt 
provision  relating  to  names  of  insurance  compani 
aa  follows: 

"No  company,  association  or  society  organized  u 
this  chapter  shall  take  any  name  in  use  by  any  < 
company,  association  or  society  or  so  closely  reseml 
such  name  as  to  mislead  the  public  as  to  its  ident 
Rev.  St;  1913,  sec.  3209. 

Under  powers  granted  by  the  legislature  the  insui 
board,  in  acting  upon  an  application  for  a  licens 
transact  insurance  business  in  Nebraska  may  exe 
a  legal  discretion  as  to  similarity  of  applicant's  i 
and  that  of  other  societies  already  licensed.  As  I 
the  law,  the  insurance  board  exercised  a  legal  discn 
in  refusing  the  license  on  the  ground  stated  in  its  o 
Tn  my  opinion,  the  grant  of  legislative  power  is  un 
restricted  in  State  v.  Morehead,  100  Neb.  864. 

Cobnish,  J.,  concurring. 

With  some  hesitation  I  have  concurred  in  the  opi: 
because  it  holds  in  accordance  with  the  previous 
sions  of  this  court  that  administrative  bodies,  sue 
the  insurance  board,  have  no  powers  except  thost 
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i  by  the  legislature.  Legislative  or 
;d  not  be  granted  to  them.  Such 
the  executive  department  of  the 
11,  whether  the  use  of  the  name, 
owa, "  can  be  denied  to  the  Iowa 
smpts  to  do  business  in  Nebraska,  in 
a  A.  O.  U.  "W.  of  Nebraska>  is  a 

be  determined  in  the  courts.  In- 
ure likely,  in  course  of  time,  in  their 
rve  the  ends  of  justice  in  particular 

This  is  because  our  social  growth 
is  not  altogether  mechanical.  Yet 
s  law  are  ample  for  all  difficulties. 

ends  of  justice,  there  is  a  tempta- 
rtain  subjects  to  commissions.  This 
at  we  come  to  have  a  government 
aw.  Commissions  in  their  very  na- 
he  work  of  courts.  Aristotle  pointed 
lodging  lawmaking  powers  in  the 
t  of  government.  As  free  institu- 
d,  men  have  been  more  insistent 
e  distinct  functions  of  the  legisla- 
udicial  departments  provided  for  in 


pellee,  v.  Platte  County  et  al., 

APPELLANTS. 

:tj*ry  20,  1919.    No.  20676. 

jkd:  Petition.  Under  the  statute  granting 
iwer  to  create  by  levy  a  courthouse  building 
1  so  to  do  by  a  petition  signed  by  at  least 
3gal  voters,"  the  request  Is  Invalidated  Dy 
Hon  designating  the  courthouse  slto,  where 
he  location   Is  vested  In  the  county  board. 
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Appeal  from  the  district  court  for  Platte  com 
Frederick  W.  Button,  Judge.    Affirmed. 

Peterson  &  Devoe,  for  appellants. 

A.  M.  Post,  Albert  &  Wagner  and  Reeder  <£  Li< 
tier,  contra. 

Rose,  J. 

This  is  a  suit  hy  a  taxpayer  to  enjoin  the  supervif 
of  Platte  county  from  entering  into  a  contract 
the  wrecking  of  the  courthouse  at  Columhus  and  for 
erection  of  a  new  courthouse  on  the  old  site.  The  ap 
cation  for  the  injunction  is  based  in  part  on  the  j 
that  the  petition  of  the  electors  for  annual  levies 
create  the  fund  for  the  contemplated  improvement  is 
tally  defective.  The  injunction  was  resisted  on 
ground  that  defendants  proceeded  regularly  under 
thority  of  law.  The  injunction  was  granted,  and  deft 
ants  have  appealed. 

The  controversy  grows  out  of  different  views  of 
statutes  relating  to  the  construction  of  a  courthouse 
to  the  creation  of  funds  for  that  purpose.  Defend* 
asumed  to  act  under  the  following  grant  of  power : 

"Provided,  that  the  county  board  of  any  countj 
this  state  is  hereby  authorized  and  empowered,  w 
requested  so  to  do  by  a  petition  signed  by  at  least  fi: 
five  per  cent,  of  the  legal  voters  in  said  county  ba 
on  the  average  vote  of  the  two  preceding  general  e 
tions,  to  make  an  annual  levy  not  exceeding  five  n 
upon  the  dollar  on  all  taxable  property  in  said  cou 
for  the  purpose  of  providing  a  fund  for  the  erection  < 
courthouse  or  jail,  said  fund  to  be  used  only  in  the  < 
struction  of  a  courthouse  or  jail  or  to  pay  the  expei 
of  tearing  down  an  existing  courthouse  or  jail  or  n 
ing  improvements  thereon;  provided  further,  the  t 
estimated  amount  to  be  raised  by  such  special  1 
shall  not  exceed  the  sum  of  one  hundred  thous 
($100,000)  dollars  and  said  levy  may  be  spread  ove 
term  of  years  not  exceeding  five  to  produce  such  s 
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y  of  taxes  made  by  the  county 
iluding  the  taxes  levied  herein 
of  a  courthouse  or  jail,  ex- 
um  of  fifteen  mills  of  the  dol- 
tion  of  said  county."    Laws 

;  the  request  for  an  annual 
fund  is  in  the  following  form : 
egal  voters  of  Platte  county, 
the  board  of  supervisors  of 

0  erect  and  provide  a  suitable 

1  in  and  for  said  county.  To 
purpose,  we  further  request 
an  annual  levy,  not  exceeding 
all  taxable  property  in  said 
total  estimated  amount  to  be 
f  shall  not  exceed  the  sum  of 
ay  be  spread  over  a  term  of 
*  produce  such  sum,  but  in  no 
lade  by  the  county  board  for 
i  taxes  levied  for  said  court- 
any  one  year,  the  sum  of  15 
ssed  valuation  of  said  county. 
:stood  that  said  courthouse  is 
it  location,  viz.,  block  No.  D. 

by  statute  is  jurisdictional, 
ard  has  no  authority  to'  levy 
aking  the  request  the  petition- 
i  impose  terms  as  a  condition 
i  unconditional  petition  is  re- 
levy  the  petitioners  departed 
imed  to  impose  the  following 
onferring  power  to  make  the 
understood  that  said  court- 
its  present  location."  Was 
s  restriction  sufficient  to  con- 
urisdiction  to  make  the  levy! 
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The  power  to  select  the  courthouse  site  had  been 
ferred  upon  the  county  board.  The  statutory  granl 
not  been  amended  or  repealed.  Under  the  petitior 
authority  to  select  a  new  location  is  taken  away  : 
the  county  board.  The  restriction  in  regard  to 
location  cannot  be  treated  as  surplusage,  because 
statutory  request  for  the  levy  depends  on  the  condi 
In  other  words,  authority  to  make  the  annual  lei 
not  granted  unless  the  old  location  is  retained, 
depriving  the  county  board  of  its  power  to  selt 
new  site.  There  is  nothing  to  indicate  that  the  juri 
tional  petition  would  have  been  signed  by  the 
uisite  number  of  electors  with  the  condition  a 
location  omitted.  The  petition,  therefore,  was  in 
cient  to  confer  upon  the  county  board  jurisdictic 
make  an  annual  levy  for  the  purpose  of  creati: 
courthouse  fund.  For  this  reason  the  injunction 
properly  allowed. 

Affirm 

Cornish,  J.,  concurring. 

I  have  hesitated  to  hold  that  a  board's  action,  i: 
cordance  with  the  expressed  wish  of  a  majority  o 
people,  is  void.  If,  however,  we  assume  it  to  b( 
board's  prerogative  and  duty  to  exercise  its  own  ; 
ment,  and  not  the  judgment  of  others,  in  selecting 
site,  I  do  not  see  how  we  can  hold  otherwise, 
words  spread  upon  the  record,  "We  deem  it  ui 
to  take  up  the  question  of  a  change  of  site,"  appe; 
show  an  abdication  of  this  duty. 

The  petition  is  jurisdictional.  The  signatures 
quired  were  conditioned  upon  location.  A  petition 
superior  power,  which,  to  be  effective,  must  depriv< 
superior  of  free  action  in  the  exercise  of  the  powe 
voked,  is  to  that  extent  (if  only  to  that  extent)  ; 
mand  or  dictation,  and  not  a  petition.  What  woul 
say  of  a  petition  in  court  which  (if  we  can  indulg< 
supposition)  can  be  treated  as  a  petition  only  upon 
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dition  that  the  judge  forego  his"  judicial  powers?  Would 
the  faet  that  the  required  condition  and  the  judge's 
judgment  might  coincide,  alter  the  situation  T  Sup- 
plications and  directions  are  distinct  things.  I  think 
such  a  petition  does  not  really  invoke  the  powers  of  the 
superior  body  as  a  matter  of  law,  and  would  probably 
lead  to  a  reliquishing  of  its  powers  in  practice. 

Sedgwick,  J.,  dissenting, 

It  is  perhaps  unfortunate  that  the  statute  has  not 
provided  some  simple  method  of  ascertaining  the  wishes 
of  the  citizens  of  the  county  as  to  the  location  of,  a 
courthouse.  The  statute  does  not  provide  any  such 
method,  and  therefore,  of  course,  leaves  it  to  the  dis- 
cretion of  the  county  board.  The  board  is  supposed,  as 
all  such  officers  are  supposed,  to  be  governed  by  what 
they  think  is  the  wish  of  the  largest  number  of  citizens 
of  the  county,  and  perhaps  it  is  not  a  serious  matter 
that  it  is  left  to  the  discretion  of  the  county  board. 

The  petition  required  is  not  that  they  erect  any 
building,  but  that  they  make  a  levy  to  raise  a  fund,  and 
that  is  what  the  board  acts  upon,  and,  when  the  board 
is  authorized  to  collect  this  money  from  the  property 
of  the  county,  the  rest  seems  to  be  left  largely  to  the 
discretion  of  the  board.  I  suppose  it  must  be  conceded 
that  the  county  board  should  exercise  an  independent 
discretion  as  to  the  location,  and  the  brief  states  that 
the  record  shows  that  the  county  board  did  exercise 
such  discretion.  They  placed  upon  the  record  a  resolu- 
tion: "Whereas,  it  appears  that  the  sentiment  of  the 
people  of  Platte  county,  Nebraska,  are  strongly  in 
favor  of  the  present  location  for  the  erection  of  our 
new  proposed  county  courthouse:  Therefore  be  it  re- 
solved, by  the  board  of  supervisors  of  Platte  county, 
Nebraska,  that  we  deem  it  unwise  to  take  up  the  ques- 
tion of  a  change  of  site  at  the  present  time  and  hereby 
instruct  our  architect  to  proceed  with  the  plans  as 
contemplated."     That    was    exactly    what   the   county 
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board  should  do — ascertain  as  near  as  they 
sentiment  of  the  people  and  then  act  ac 
Having  done  so,  they  concluded  to  continue 
house  where  it  was  and  had  been  for  years.  ' 
tiff  put  the  members  of  the  county  board 
witness-stand,  and  they  testified  that  they  c 
themselves  morally  bound  to  locate  the  cour 
designated  in  the  petition. ,  Their  resoluti< 
copied,  is  conclusive  that  they  did  not  consii 
selves  legally  bound  to  do  so,  and  that  they  f 
they  ought  to  have  put  it  there  anyhow,  and 
not  seem  that  the  fact  that  they  thought  they 
morally  bound  to  do  it,  when  nobody  was 
would  deprive  them  of  exercising  their  discreti 
they  plainly  did.  I  do  not  see  what  difference 
if  we  conclude  that  the  petitioners  would  not  hs 
the  petition  without  the  suggestion  as  to  locat 
suggestion,  as  it  turns  out,  was  in  accordance 
facts.  The  county  board  has  so  determined,  ; 
is  no  evidence  to  the  contrary.  It  will  be  no' 
the  suggestion  in  the  petition  as  to  location  o: 
building  is  not  in  terms  made  a  condition  of  si 
petition  to  levy  a  fund  for  a  new  building.  T 
recites  that  "the  people  of  Platte  county,  '. 
are  strongly  in  favor,  of  the  present  loeatioj 
erection  of  our  new  proposed  county  cou 
And,  while  the  matter  was  being  considere' 
county  board,  and  during  the  time  that  more 
thirds  of  the  $100,000  necessary  for  the  buil 
being  levied  in  two  annual  levies,  no  objec 
made  by  any  citizen,  and  all  acquiesced  in  tr 
of  the  board  that  all  the  people  wanted  it  s< 
This  establishes,  for  the  purpose  of  this  aci 
when  the  location  was  selected  by  the  county  h 
acted  in  accordance  with  the  unanimous  wish 
voters,  and  made  a  proper  selection.  The  p 
only  for  the  purpose  of  authorizing  the  levy 
unnecessary  suggestion  of  the  petition,  "It  i 
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that  said  courthouse  is  to  be  located 
■cation,"  being  only  a  well-known  and 
was  not  even  improper.  It  would 
ely  proper  for  any  citizen  who  pre- 
r  location  to  have  petitioned  the  board 
fact,  it  would  have  been  much  better  to 
in  to  wait  until  the  principal  levies  had 
then  attempt,  by  injunction,  to  tie  up 
defeat  the  completion  of  the  improve- 

rther  sufficient  reason  for  denying  the 
n.  The  opinion  holds  that  the  petition 
s  so  imperfect  that  it  amounts  to  no 
e   board   was   without  jurisdiction   to 

Under  BUch  circumstances,  there  was 
ly  at  law  by  a  review  in  the  courts  of 
2  board;  and  that  remedy  would  be 
F  it  was  not  barred  by  laches.  Cer- 
r  could  not  wait  until  hiB  legal  remedy 
time,   and  important  levies  had  been 

resort  to  the  extraordinary,  writ  of 
le  he  had  allowed  his  legal  remedy  to 


EB,  APPELLANT,  V.  L.   E.   SlPEB,  APPELLEB. 

0  Jakuaki  20,  1*19.    No.  20682. 

Return.    la  making  return  to  a  writ  of  habeas 

1  detaining  petitioner  is  required  by  statute  to 
I  the  warrant  of  arrest  and  detention.     Rer.  St. 

In  habeas  corpus  a  warrant  of  arreat  and  ds- 
nda  of  the  officer  executing  it  Is  prima  facie  otI- 
m  ef  detention.  Rev.  St.  1913,  sec.  9286. 
ion:  Cohpuint:  Bcbder  op  Proof.  The  bur- 
st a  complaint  in  a  requisition  Is  not  certified  ac- 
1  law  1b  on  a  prisoner  who  demnndi  hie  freedom 
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on  that  ground,  where  he  Is  detained  by  an  officer  under  a  w 
of  extradition  regular  on  its  face. 

1.  Extradition:  Complaint:  Certificate.  In  a  requisition  th 
of  the  complaint  and  the  authenticating  certificate  requli 
the  federal  law  may  be  written  on  different  papers. 

6.  :  :  SusncrENCT.     Where  the  cemplaint  in  a  r 

tlon  charges  all  of  the  elements  of  a  crime  under  the  laws 
demanding  state,  its  sufficiency,  from  the  technical  standpt 
pleading,  presents  a  question  for  the  courts  of  that  state. 

I.  Habeas  Corpus:  Extradition:  Complaint:  Evidence.  In  1 
corpus  to  release  a  prisoner  detained  under  a  warrant  of 
dltlon,  the  fact  that  a  complaint  was  filed  against  him  In  t 
mandlng  state  is  prima  facie  evidence  that  he  was  there  cl 
with  a  crime. 

T.  '  ■■ :  ■ — :  :  Burden  of  Proof.     Where  a  prisor 

tallied  under  a  writ  of  extradition  regular  on  its  face  de 
his  freedom  on  the  ground  that  the  complaint  against  hln 
not  charge  a  crime  under  the  statute  of  the  demanding  stai 
burden  1b  on  him  to  maintain  his  position  by  producing  the  s 

8.  :  Warrant:    Pkesuuftiok.     The  Issuance  of  a  warr: 

extradition  creates  a'  presumption  that  the  prisoner  detalm 
der  it  Is  a  fugitive. 

*.  — — :  Conflict  of  Evidence.  In  habeas  corpus,  where  tt 
a  substantial  conflict  in  the  evidence  as  to  petitioner's  pr 
In  or  absence  from  the  demanding  state  at  the  time  the  ofte 
alleged  to  have  been  committed,  petitioner  is  not  entitled 
freedom  on  that  Issue. 

Appeal  from  the  district  court  for  Lancaster  co 
Wiijjam   M.   Morning,  Judge.  ^    Affirmed. 

G.  C.  Flansburg  and  J.  G.  Thompson,  for  appe 

L.  F.  Randolph,  contra. 

Rose,  J. 

Charles  Chandler  petitioned  for  a  writ  of  hi 
corpus,  alleging  that  he  was  unlawfully  deprived  c 
liberty  by  L.  E.  Sipes,  who  was  about  to  take  petit 
to  Missouri  to  answer  the  charge  of  assaulting  '. 
Marnell  with  intent  to  kill  her.  The  writ  of  hi 
corpus  was  issued  and  petitioner  was  taken  befor 
district  court  for  Lancaster  county.  Sipes  statt 
his  return  that  petitioner  was  detained  under  a 


EBM,  1919. 
Blpeu. 

he  governor  ol 
vemor  of  Mis 
weeding  to  re 
has  appealed, 
oner  demands 
him  is  not  aut 
ny  crime  unde 
t  a  fugitive  fr 

freedom  on  1 
dim  is  unautl 
of  habeas  cor 
ite  of  Missoui 

a  copy  of  tl 
oner.  Kev.  St 
y  in  this  res 
i  copy  in  the 

Executive  Depj 

irdner,  Goveri 
ided  of  the  G< 
mrged  with  th 
a  fugitive  fr 
id  complied  wi 
rovided: 
th     Neville, 
thority   of   the 
irrant  and  aut 
id  Charles  Chi 
his    state   and    liai,oFv.. 
ler,   to    the   line   of    this 
es    paying   all    fees    and 
said  Charles  Chandler, 
i  all  sheriffs,  constables 
j,  to  whom  this  warrant 
:   execution   thereof,   and 
to  me  your  proceedings 
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"In  Witness  Whereof,  I  have  here' 
my  hand  and  caused  to  be  affixed  the  Great  S« 
State  of  Nebraska. 

"Done  at  Lincoln,  this  4th  day  of  March  in 
of  our  Lord  one  thousand  nine  hundred  and 
the  fifty-first  year  of  the  state,  and  of  the  indi 
of  the  United  States 'the  one  hundred  and  fori 
"Keith  Ne 
(Great  Seal  of  the 
State  of  Nebraska, 
March  1st,  1867.) 

"By  the  Governor;       Charles  W.  Pool, 
of  State." 

This  warrant  in  the  hands  of  the  officer  i 
the  governor  of  Missouri  was  prima  facie  ev 
the  cause  of  the  detention  of  which  complaint 
Rev.  St.  1913,  see.  9265;  Mclntyre  v.  Mote,  77 
The  burden,  therefore,  was  on  petitioner  to  p 
the  complaint  was  unauthenticated,  and  for 
pose  he  relies  on  the  complaint  itself,  which  fc 


"State  of  Missouri 
County  of  Buchanan 


■'State  of  Missouri 
Plaintiff, 


"Charles  Chandler, 
Defendant. 


J-ss. 


Before  Lyman  W.  ) 
Justice  of  the  Pea< 
and  for  Washingto 
ship  in  Buchanan  Coi 
State  of  Missouri. 


Felony  Comp 


"Before  me,  the  undersigned  Justice  of  tl 
personally  came  John  Marnell,  Jr.,  who  says  t 
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day  of  September,  A.  D.  1917,  at  said 
s  Chandler,  upon  the  body  of  one  Mary 
and  there  being,  feloniously,  on  purpose 
with  a    dangerous    and    deadly   weapon, 

which  he  the  said  Charles  Chandler  theu 

and  held,  did  then  and  there  make  an 
le  intent,  the  said  Mary  Marnell  then  and 
contrary  to  the  form  of  the  statutes  in 
de  and  provided  and  against  the  peace 
the  state. 

"John  Marnell,  Jr. 
iell,  Jr.,  first  being  duly  sworn  according 
>.a  and  says  that  the  facts  stated  in  the 
at  are  true. 

"John  Marnell,  Jr. 

and  sworn  to  before  me,  a  justice  of  the 
ind  for  Washington  township,  Buchanan 
if  Missouri,  this  26th  day  of  November, 

L.  W.  Porgrave,  Justice  of  the  Peace." 
H>mplaint,  as  thus  reproduced,  does  not 
?&b  certified  by  the  governor  of  Missouri 
he  requirements  of  the  federal  statutes, 
f  extradition  is  prima  facie  evidence  of 
3.  C.  L.  p.  749,  sec.  45 ;  Farrell  v.  Hartley, 
112  Am.  St.  Rep.  98,  note  XV.  Did 
seeking  his  liberty  by  means  of  habeas 
ve  the  prima  facie  cause  of  detention 
officer's  return  containing  a  copy  of  tho 
stradition?  The  federal  law  does  not 
jcutive,  in  making  a  requisition,  to  con- 
aint  and  the  authentication  thereof  to  a 
it.  They  may  properly  appear  separately 
squjsition  papers.  The  complaint  was 
idence  under  the  following  offer  by  peti- 
:  "I  want  to  offer  in  evidence  a  copy  of 
contained  among  the  requisition  papers 
isented  to  the  governor  of  the  state  of 
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isis  for  extradition."  This  offer 
ton  contained  other  papers.  The 
1  evidence,  and  they  may  have  c 

certificate.  The  complaint,  as  in 
s  not  disprove  the  prima  facie  c 
r  of  Nebraska  acted  on  a  prop 

issued  his  writ  of  extradition,  i 
i  governor  of  Missouri  "complit 

the  case  made  and  provided." 
ner  is  not  entitled  to  his  liberty 

complaint  against  him  is  unai 

■ner    be    released    because    he 
y  crime  under  the  laws  of  Mi 
)f  the  complaint,  when  tested 
of    pleading,    is    a    question    f 

11  R.  C.  L.  p.  741,  sec.  37. 
nt  charges  all  of  the  elements 
;  with  intent  to  kill."   In  habeas 
;  is  prima  facie  evidence  that  a 

I  in  the  demanding  state.     In  i 
772 ;   Farrell  v.  Hawley,  78  Con 
).  98,  note  XII;    11  R.  C.  L. 
ec.  37.     The  burden  was  on  pet 
lucing  the  statute  the  insuffieie 

II  R.  C.  L.  p.  735,  sec.  29,  ] 
present  case  there  is  nothing 

these  presumptions, 
titled  to  be  released  on  the  groui 
tive  from  justice?  On  this  iss 
intiff  is  that  he  was  not  in  Miss 
dme  is  alleged  to  have  been 
uance  of  the  warrant  of  extr; 
tmption  that  petitioner  was  a  fv 
stian,  72  Neb.  703.  The  evidenc. 
mce  in  or  absence  from  Missour 
leged  to  have  been  committed  i 
condition  of  the  record  the  rule 
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petitioner  should  not  be  discharged.    Munsey  v.  Clough, 
196  XL  S.  364. 

Affirmed. 
Letton  and  Sedgwick,  JJ.,  not  sitting. 


•i 


Rose  Ellen  Fox,  appellant,  v.  Scandinavian  Mutual 

Aid  Association,  appellant. 

Filed  January  20,  1919.   No.  20206. 

1.  Trial:  Conflict  of  Evidence:  Submission  of  Issues.  When,  in 
a  jury  trial,  the  evidence  is  substantially  conflicting  upon  the  is- 
sues presented,  so  that  different  minds  might  reasonably  reach 
different  conclusions  thereon,  the  cause  must  be  submitted  to  the 
jury  with  proper  instructions. 

2.  Appeal:  Exclusion  of  Evidence.  Offered  evidence,  indicated  in 
the  opinion,  is  held  to  have  been  erroneously  excluded. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Sears,  Judge.    Reversed. 

Thomas  Lynch,  for  appellant. 

J.  L.  McPheely,  contra. 

Sedgwick,  J. 

The  court  instructed  the  jury  to  find  a  verdict  for 
the  defendant.  The  question  to  this  court  is  whether 
the  evidence  was  in  such  a  condition  that  the  case 
should  have  been  submitted  to  the  jury.  The  defense 
was  that  the  insured  had  made  false  answers  in  her 
application  for  insurance.  The  brief  says  that  the 
burden  of  proof  is  on  the  defendant  who  asserts  that, 
to  prove  that  the  answers  were  false,  and  that  the  in- 
sured knew  what  the  questions  were  and  the  force  and 
effect  of  the  answers,  and  answered  them  falsely  for 
the  purpose  of  obtaining  the  insurance  wrongfully. 
Perhaps  the  case  was  not  tried  strictly  upon  that 
theory.  The  evidence  is  in  somewhat  of  a  confused 
condition,  but  there  is  evidence  that  the  first  application 
was  taken  by  one  Sikes,  as  agent  for  the  company; 
and  that  Sikes  intended  to  and  did  impose  upon  the  in- 
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sured;  but  there  is  no  contention  by  the  defendant  that 
•^e  policy  should  be  avoided  because  of  answers  in  the 
■plication  taken  by  Sikes.  Sikes  was  not  called' as  a 
tness  by  the  defendant,  and  we  have  not  observed  in 
e  evidence  any  reason  why  he  was  not  called.  The 
fendant  seeks  to  avoid  the  fact  that  Sikes  deliberately 
anned  to  defraud  the  insured,  and  probably  deceived 
e  doctor  who  made  the  examination  and  led  him  to 
ike  a  superficial  examination.  The  evidence  tends 
show  that  Sikes  did  that.  / 

Dr.  Curry  made  the  physician's  examination  for 
e  company,  and  testified  at  large  as  a  witness.  He 
is  asked,  on  the  witness-stand,  "Now,  Doctor,  you 
ly  state  whether  or  not,  aside  from  these  several  an- 
•ers,  you  know  whether  or  not  you  propounded  the 
estions  to  the  applicant  at  that  timet"  and  answered, 
'.  think  I  did.  I  always  have;  that  was  my  custom 
do  so,  and  unless  there  happened  to  be  a  question  I 
ew  by  just  seeing  the  applicant,  or  something  of 
at  kind,  I  would  always  ask  the  question,  these  I 
uld  not  see  without  asking."  His  whole  evidence 
ows,  as  this  answer  shows,  that  he  relied  upon  his 
stom  in  examining  applicants  for  insurance,  and  had 
distinct  recollection  himself  of  any  question  that 
asked.  It  also  shows  that  a  great  many  things  that 
answered,  or  rather  represented  that  the  insured 
swered,  were  things  that  he  "knew  by  just  seeing  the 
plieant,  or  something  of  that  kind;"  and  he  testified 
at  he  saw  the  applicant  and  made  a  thorough  physical 
amination,  and  that  she  appeared  to  be  in  good 
alth  and  appeared  to  be  all  right. 

Proof  was  offered  that  about  two  years  before  that 
ne  this  same  doctor  had  examined  this  same  applicant 
r  insurance,  and  had,  according  to  his  custom,  prob- 
ly  asked  the  questions  that  he  thinks  he  now  asked 
this  second  examination.  In  the  meantime,  between 
3  two  examinations,  the  insured  had  been  in  a 
berculosis  hospital.    This  evidence  of  the  former  ex- 


r 
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amination  was  excluded,  and  it  seems  erroneously.  -  It 
tends  to  throw  light  upon  the  accuracy  of  the  doctor's 
recollection  in  regard  to  what  questions  he  asked.  He 
testified  that  he  thought  that  the  insured  was  a  first 
class  risk,  and  her  general  appearance  was  good,  and 
that  if  she  had  had  tuberculosis  sufficient  to  go  to  a 
hospital  her  appearance  would  show  it,  and  that  she 
had  no  such  appearance.  He  also  said  that  he  did  not 
ask  the  questions  when  he  could  answer  them  himself 
by  observation.  He  admits  that  he  did  not  read  the  ap- 
plication to  the  insured,  and  that  he  did  not  instruct  the 
applicant  to  read  it. 

The  witness  Jackson,  who  was  in  the  next  room  at 
the  time,  with  "no  door  *  *  *  just  a  large  open- 
ing/ '  testified  that  he  heard  all  that  was  going  on,  and 
stated  positively  that  the  doctor  was  not  there  fifteen 
minutes.  The  witness  thought  that  it  was  not  more  than 
ten  minutes.  This  is  not  denied  by  the  doctor.  If  he 
examined  the  insured  physically,  as  he  said  he  did,  it 
would  have  taken  the  whole  of  the  fifteen  minutes  at 
least.  Jackson  also  testified  that  the  insured  had  re- 
turned from  the  hospital  some  time  before,  and  ap- 
peared to  be  perfectly  well,  and  considered  herself 
perfectly  well.  There  is  no  evidence  contradicting  this, 
and  the  defendant's  own  evidence  supports  this  theory. 

It  does  not  seem  to  be  clearly  proved  by  this  evidence 
that  the  doctor  asked  her  the  questions  that  he  should 
have  asked  her  and  that  he  seems  to  suppose  he  did  ask 
her,  or  that  the  insured  knew  that  such  questions  were 
in  this  application  covering  a  whole  sheet,  some  of  it 
of  the  very  finest  print,  which  was  never  read  to  her. 
He  was  not  in  her  room  altogether  more  than  fifteen 

minutes  during  which  he  was  making  his  observations 
and  his  physical  investigation.  It  is  not  usual  for  an 
insurance  company  to  send  a  physician  to  examine  an 
applicant  for  insurance,  who  will  form  a  custom  of 
asking  different  questions  from  those  in  the  written  ap- 
plication and  then  writing  down  the  answers  to  the 
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juestions  in  the  application  as  though  those 
ones  that  had  been  answered,  and  not  sug- 
le  applicant  to  read  the  application,  nor  read 
applicant  himself,  and  then  undertake  to  avoid 
ance  because  the  answers  written  in  the  ap- 
were  not  correct. 

ise  ought  to  have  been  submitted  to  the  jury, 
i  was  error  in  excluding  the  evidence  of  the 
lamination  by  the  doctor. 

Reversed, 
i,  J.,  dissents. 
and  Rose,  JJ.,  not  sitting. 


Wehnes  et  al.,  appellants,  v.  Henry  Marsh 
et  al.,  appellees. 

Filed  Jakuut  20,  1919.    No.  20264. 
is:  Consideration  :    Forbearance  to  Sue.     Forbearance  to 
ere  no  cause  of  action  exists  and  the  claim  is  groundless,. 
i  consideration  to  support  a  promise. 

Implied  Contract:  Consideration.  Where  the  law  lm- 
contract,  a  promise  to  do  something  else  different  from  or 
Ion  to  that  which  the  law  Implies  is  nudum  pactum. 
Statute  of:  Contract:  Part  Performance.  "Performance 
ces  of  such  a  character  that  their  value  cannot  he  esti- 
>y  a  pecuniary  standard,  so  that  the  court  cannot  restore 
nisee  to  the  situation  in  which  be  was  when  the  contract 
de.  or  compensate  him  In  damages,  is  sufficient  to  take 

agreement  out  of  the  statute  of  frauds."  Teske  v.  Dltt- 
70  Neb.  544. 

: ■ — .    Where  the  services  were  not  rendered  in 

ce  of  an  agreement  made,  and  In  reliance  upon  it,  but 
■utiy  been  rendered  at  the  time  of  entering  Into  the  agree- 
ic  past  performance  of  such  services  is  not  sufficient  to 
j   agreement  out  of  the  statute  of  frauds. 

from  the  district  court  for  Jefferson  county; 
IVf.  Pemberton,  Judge.     Affirmed. 

Hartigan  and  M.  A.  Hartigan,  for  appellants. 

>enny  and  Uazlett  <&  Jack,  contra. 
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We  line  a  v.  Marsh. 
COHNISH,  J. 

Plaintiffs  ask  specific  performance  of  a  contract  for 
a  two-sevenths  interest  in  the  estate  of  William  Marsh, 
deceased,  and  assign  error  in  the  trial  court's  sustain- 
ing of  a  demurrer  to  their  petition. 

The  petition  shows  that  in  1870  Dora  Wehnes,  mother 
of  the  plaintiffs,  then,  small  children,  having  in  her 
possession  $420  of  the  $700  or  $800,  proceeds  of  the 
sale  of  the  personal  property  of  the  estate  of  her  de- 
ceased husband  (which  estate  also  included  a  160-acre 
farm),  married  William  Marsh  father  of  defendants 
Marsh  and  a  widower,  and  came  to  live  with  him  on  his 
homestead;  that  defendant  Frank  Marsh  was  born  of 
the  marriage,  and  the  other  defendants  were  then  smr.il 
children;  that  the  homestead  was  but  slightly  improved, 
and  with  little  stock  upon  it;  "that  the  said  Dora 
Wehnes  turned  over  to  the  said  William  Marsh"  the 
$420,  above  mentioned,  "and  which  belonged  to  these 
plaintiffs  and  the  said  Dora  Marsh;"  that  "William 
Marsh  became  and  was  a  kind  and  considerate  father  to 
these  plaintiffs;"  that  they  continued  to  live  at  the 
home  of  William  Marsh  and  their  mother,  working  upon 
the  lands  in  company  with  the  other  children,  until  they 
became  of  age,  when  they  left  to  seek  fortunes  for 
themselves;  that  by  reason  of  the  profitable  investment 
of  the  $420  and  the  aid  furnished  him  by  the  children 
(including  his  own)  and  plaintiffs'  mother,  the  said 
William  Marsh,  at  the  time  the  plaintiffs  became  of  age, 
had  accumulated  a  fortune  of  $30,000;  that  at  that  time 
the  plaintiffs  received  their  share  of  the  proceeds  of  the 
sale  of  the  real  estate  belonging  to  their  father's  estate, 
and,  in  company  with  their  mother,  desiring  a  complete 
settlement  of  affairs  of  their  father's  estate,  requested 
William  Marsh  "to  repay  to  the  said  plaintiffs  the  sum 
of  four  hundred  twenty  ($420)  dollars,  together  with  an 
equitable  division  of  the  profits  that  had  accrued  by 
reason  of  the  judicious  investment  and  the  labors  of 
these  plaintiffs;"  that  William  Marsh  "recognized" 
that  the  $420  and  the  services  rendered  had  been  the 
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foundation  of  his  fortune  and  entered  into  a  vt 
contract  with  the  plaintiffs,  agreeing  that,  to  equ 
the  amount  that  the  plaintiffs  had  received  out  of  1 
father's  estate,  he  would  give  to  each  of  his  chil 
$1,500  out  of  his  property;  that  the  remainder  oi 
property  should  remain  intact,  he  and  his  wife  to  '. 
the  use  of  it  during  their  lives,  and  that  upon  the  d 
of  William  Marsh,  in'  compensation  for  the  said 
and  its  profits  and  the  labor  of  the  plaintiffs  upon 
farm,  and  in  consideration  of  the  forbearance  of 
plaintiffs  in  not  requiring  any  settlement  with  him, 
the  estate  which  he  should  leave  at  the  time  of 
death  should  be  equally  divided  between  the  chil 
of  the  said  William  Marsh  and  these  plaintiffs,  * 
share  and  share  alike,"  to  be  paid  ont  of  his  estal 
the  time  of  his  death ;  that  afterwards  William  M 
gave  each  of  his  children  $1,500;  that  the  plaintiffs 
formed  the  said  contract  upon  their  part,  permitting 
said  William  Marsh  to  retain  the  $420  and  accun 
tions  thereof,  and  forbearing,  in  reliance  upon 
promise,  an  accounting  or  final  settlement  of  the  afl 
of  Fred  Wehnes,  deceased,  their  father ;  that  on  Jm 
1901,  the  mother,  Dora  Marsh,  died ;  that  William  M. 
died  in  February,  1915;  that  in  1909  William  M. 
made  a  will,  attempting  to  dispose  of  all  of  his  prop* 
in  disregard  of  the  contract  entered  into  with  plaint 
that  in  making  the  will  he  was  unduly  influenced ; 
the  defendants  claim  to  be  the  owners  of  the  estat 
William  Marsh.  It  is  prayed  that  the  defendant: 
held  to  hold  the  property  in  trust,  so  that  the  cont: 
under  which  two-sevenths  of  the  same  would  go  to 
plaintiffs,  may  be  specifically  enforced. 

The  will,  mentioned  in  the  petition,  is  attached,  si 
ing  that  William  Marsh,  deceased,  gave  to  each  of 
defendants,  who  are  his  heirs-at-law,  one-fifth  of 
property,  consisting  of  real  estate  and  personal  p 
erty. 

We  are  of  opinion  that  the  trial  judge  did  not  er 
sustaining  the  demurrer  to  the  petition. 
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1.  The  contract  would  seem  to  be  without  considera- 
tion. According  to  the  petition,  the  services  rendered 
by  the  plaintiffs  were  performed  as  members  of  the 
family  of  William  Marsh  and  wife,  without  any  word  or 
circumstance  shown  from  which  a  presumption  could 
arise  that  either  Marsh  or  the  plaintiffs  expected  coihr- 
pensation  to  be  paid.  In  such  case,  there  is  no  liaibility 
for  compensation.  Bell  v.  Rice,  50  Neb.  547;  Pierce  v. 
Coffee,  160  la.  30, 

It  is  alleged  that  the  $420  was  "turned  over"  by  Mrs. 
Marsh  to  her  second  husband.  What  part,  if  any,  of  it 
belonged  to  the  plaintiffs  and  what  part  to  the  mother 
is  not  shown;  nor  that  the  husband  knew  plaintiffs 
might  be  interested  in  it.  In  the  two  years  since  their 
father  died,  their  portion  of  the  $700  or  $800,  proceeds 
of  the  sale  of  the  personalty,  might  properly  have  been 
expended  by  her  in  their  behalf.  Prior  to  the  married 
women's  act  in  1871  (Laws  1871,  p.  68),  the  wife's  chat- 
tels became  those  of  the  husband,  and  her  choses  in  ac- 
tion became  his  when  reduced  to  possession ;  so  that  nei- 
ther the  mother  nor  the  children,  through  her,  could  base 
a  claim  upon  the  $420  turned  over.  Eggleston  v.  Slusher, 
50  Neb.  83.  Forbearance  to  sue,  where  no  cause  of 
action  exists  and  the  claim  is  groundless,  is  not  a  con- 
sideration to  support  a  promise.  Palfrey  v.  Portland, 
S.  &  P.  R.  Co.,  86  Mass.  55;  Dunham  v.  Johnson,  135 
Mass.  310;  Cline  &  Co.  v.  Templeton,  78  Ky.  550; 
Harris  v.  Cassady,  107  Ind.  158. 

2.  Assuming  that  when  plaintiffs  became  21  years 
old  the  situation  was  such  that  the  law  would  imply  a 
promise  in  favor  of  the  plaintiffs,  the  question  arises: 
What  promise  would  the  law  imply  f  It  would  be,  first, 
a  promise  to  pay  reasonable  compensation  for  the 
services  rendered ;  and,  second,  a  return  of  the  $420  and 
interest  which  Marsh  "took  over"  from  his  wife.  In  the 
absence  of  some  agreement  between  Marsh  and  his  wife 
that  4he  would  hold  the  money  and  invest  it  for  her  and 
the  children,  the  law  will  not  imply  it.  Where  the  law 
implies   a  contract,   a  promise   to   do   something   else 
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different  from  or  in  addition  to  that  which 
plies  is  nudum  pactum.  Beach,  Modern  L; 
tracts,  sec.  161;  Merrick  v.  Giddings,  12 
Murtha  v.  Donohoo,  149  Wis.  481,  41  L.  R.  1 
Pollock  (Wald's)  Contracts   (3d  ed.)   pp.  19! 

Where  the  claim  or  liability  is  one  which  c 
dated  in  money,  an  action  in  equity  for  s 
formance,  such  as  we  have  here,  does  not  lie 
Rosicky,  41  Neb.  328,  350;  Teske  v.  Dittbert 
544;  Baumann  v.  Kusian,  164  Cal.  582;  1 
Eaubrich,  118  Minn.  394 ;  Grindling  v.  Rehy 
641,  15  L.  R.  A.  n.  s.  466,  and  note ;  Kelly  i 
Mich.  30;    Cooper  v.  Colson,  66  N.  J.  Eq.  32 

3.  Aside  from  the  above  consideration 
there  is  another  reason  why  plaintiffs  cannol 
this  action.  Section  2623,  Rev.  St.  1913,  pr 
no  estate  or  interest  in  land,  such  as  is  sougl 
be  created  unless  by  deed  of  conveyance 
subscribed  by  the  party.  The  agreement  s 
oral ;  therefore  void  if  within  the  statute.  Tc 
intended  to  protect  valuable  property  and  e: 
fraudulent  claims.  Certain  exceptions,  or  a] 
ceptions,  to  the  provision  may  arise,  such  as 
promisee  is  to  occupy  some  peculiar  relat 
promisor;  agrees  to  render  a  service,  to  be  ri 
upon  death  of  the  promisor,  where  it  is  ap; 
the  service  was  not  intended  to  be  and  co 
recompensed  in  money.  In  such  cases, 
parties  cannot  be  placed  in  statu  quo,  and  r, 
compensation  in  damages  could  be  allowed, 
exercising  a  sound  discretion,  the  evidence 
and  unequivocal,  may  allow  specific  perform: 
oral  contract.  In  such  cases,  we  say  that  nol 
the  contract  would  amount  to  a  fraud  upon  th 
The  right  to  the  specific  performance  result 
acts  done  in  the  execution  of  the  contract,  r 
it.  In  the  case  in  hand,  the  consideration  oi 
tiffs,  if  any  existed,  was  a  past  considers 
services   had   been   performed  when  the   co: 
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I  relation  of  the  parties  as  to  the 
We  know  of  no  decision  where 
specific  performance  when  the 
red  in  pursuance  of  the  contract, 
,  and  were  not  accompanied  by 
Dittberner,  supra;  Kofka  v. 
!  v.  Riddell,  70  Neh.  472;  Grind- 
ice  v.  Lloyd,  31  Utah,  86,  8  L.  R.. 
i  v.  Haubrich,  supra;  Flood  v. 
4;  Robertson  v.  Corcoran,  125 
ilson,  57  Colo.  246;    Bamlin  v. 

Nebraska  cases.  None  of  them, 
f>  the  rule  as  above  stated.  The 
e  to  both  the  living  and  the  dead 
sculated  by  judicial  interpreta- 

estates  after  death  not  be  bud- 
ersion  from  their  legitimate  dis- 

oral  testimony,  possibly  influ- 
greed,  sympathy,  or  uncertain 
iversations. 

Affirmed, 
dgwick,  JJ.,  not  sitting. 


i  v.    State  of   Nebraska. 

■   20,    1919.      No.    20S28. 

■tent.  The  element  of  guilty  knowledge, 
e  crime  of  receiving  stolen  property,  la 
Rev.  St.  1913,  providing  that  the  prop- 
aived  from  the  robber,  "with  Intent  to 

Other  Acts.  "To  make  evidence  of 
criminal  prosecution,   some  use  for  It 

ing  a  conspiracy,  knowledge,  design,  dis- 
or  other  quality  which  Is  of  Itself  evt- 

iarticular  act  charged."     Clark  v.  State, 

iourt  for  Buff alo  county :  Bruno 
iffirmed. 
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St.  Clair  t.  State. 


W.  D.  Oldham  and  Henry  B.  Fleharty,  for  pla 
error. 

Willis  E.  Reed,  Attorney  General,  and  Orvitte  L 
contra. 

Cornish,  J. 

Defendant  (plaintiff  in  error)  was  convicted 
ceiving  stolen  property. 

Section  8630,  Rev.  St.  1913,  on  which  the  info 
was  based,  ia  in  part  as  follows:  "Whoever  : 
or  buys  any  goods  or  chattels  of  the  value  of  th: 
dollars,  or  upwards,  that  Bhall  be  stolen  or  ti 
robbers,  with  intent  to  defraud  the  owner,"  etc. 

It  is  argued  that,  although  guilty  knowledge 
element  of  the  crime  charged,  neither  those  wo 
their  equivalent  are  contained  in  the  statute 
charge  that  goods  were  received  from  A.  (the  i 
with  intent  to  defraud  B.  (the  owner),  by  ne 
implication  means  that  the  receiver  did  not  beli< 
A.  had  good  right  and  title  to  the  goods ;  else  ho 
he  have   intended  to  defraud  the  owner. 

It  is  said  that  the  statute,  as  originally  passed, 
comma  after  the  word  "robbers,"  and  that  the 
punctuation,  made  without  legislative  authority,  ■ 
the  meaning  so  as  to  give  the  statute  a  validity  i 
not  otherwise  have.  This  is  doubtful.  We  think 
avoid  the  tautological  effect  of  the  words  us 
meaning  must  be  the  same.  Besides,  the  preseri 
.  tuation  was  used  in  the  Bevised  Statutes,  rati 
the  legislature  in  1913. 

Several  errors  are  assigned,  based  on  the  intro 
of  certain  evidence  and  an  instruction  dealing 
There  was  evidence  that  one  Faser  bought  fr 
accused  the  automobile  stolen,  and  it  appears  t 
state,  without  direct  evidence  as  to  how  he  got 
sion,  sought  to  show,  as  bearing  upon  guilty  kno 
that  the  defendant  was  in  the  business  of  n 
stolen  automobiles  and  selling  them.  This  was 
T*  shows  a  plan  or  scheme  and  might  be  independ 
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knowledge  or  intent.  His  possession 
recently  stolen,  might  be  a  suspi- 
9ut  explainable  and  not  convincing, 
he  was  in  the  business  of  receiving 
ind  disposing  of  them  in  the  same 
a  same  man  (Faser),  the  probabili- 
edge  are  greatly  increased, 
e  were  found  on  defendant's  prem- 
for  stamping  numbers  on  Ford  cars 
is  also  the  evidence  of  a  curtain, 
mises,  which  the  owner  positively 
'  been  attached  to  his  car,  stolen 
r. 
three  of  the  cars  which  defendant 
to  have  been  stolen,  does  not  apoear 
«d  to,  but,  even  if  objected  to,  it 
illustrating  the  defendant's  plan  ef 

three  strange  men  were  frequently 
business,  was  proper,  as  their  pres- 
explain  his  possession  of  the  stolen 

fendant  could  not  be  charged  with 
icted  of  another.  Evidence  of  this 
mssible  as  it  may  throw  light  upon 
:  defendant  knew,  when  he  got  pos- 
oohile  involved,  that  it  was  stolen, 
structed  the  jury,  and,  so  far  as  we 
ted  defendant's  rights.  Goldsberry 
!;  Clark  v.  State,  102  Neb.  728;  17 
10;  Boscoe,  Criminal  Evidence  (7th 
ntonio,  2  Const.  Rep.  (S.  Car.)  776. 
icial  error. 

Affibmed. 
Sedgwick,  JJ.,  not  sitting. 
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Custer  Township  v.  Board  of  Supervisors. 


Custeb     Township,    Antelope    County,    ai 
Board  op  Supervisors  of  Antelope  Cc 
appellant. 
Filed  January  20,  1919.    No.  19912. 

1.  Paupera:  PsrmoN:  Sufficiency.  An  averment  in 
circumstances  showing  destitution  and  inability  to 
saries  or  to  have  them  provided  by  others  is  a  sufflci 
of  dependence  upon  the  public,  under  section  5797, 
when  assailed  by  demurrer.  Meyers  v,  Furnas  Co 
313. 

3.   :   Support  ry  Township.     In  counties  under 

ganlzatlon  in  which  a  poorhouse  has  not  been  estabii 
den  of  supporting  the  poor  In  the  respective  tow 
chapter  20,  Laws  1915,  devolves  upon  such  township 

Appeal  from  the  district  court  for  Antelc 
Anson  A.  Welch,  Judge.     Reversed. 

Lyle  E,  Jackson,  for  appellant. 

Williams  &  Kryger,  contra. 

Dean,  J. 

Antelope  county  is  under  township  organi; 
ter  township,  located  therein,  hegan  this  man 
ceeding  to  compel  the  county  to  provide  for 
of  certain  paupers  resident  in  and  theretofo 
ed  by  the  township.  The  county  has  not  es 
poorhouse.  A  demurrer  to  plaintiff's  petitio: 
ruled,  and,  defendant  electing  to  stand  tl 
writ  was  granted  and  defendant  was  re 
provide  the  paupers  of  plaintiff  with  supp 
county  appealed. 

Defendant  urges  in  support  of  the  demun 
petition  does  not  allege  that  the  paupers 
were  without  relatives  of  sufficient  ability 
them,  and  that  the  duty  of  supporting  paupi 
ties  under  township  organization,  who  do  no 
relatives,  devolves  on  the  township,  and 
county.    Section  5797,  Rev.  St.  1913. 


oard  of  Supervisors. 

iy,  93  Neb.  313,  it  was  held 
stances  showing  destitution 
cessaries  or  to  have  them 
icient  allegation  of  depend- 
issailed  by  demurrer.  The 
come   within   the   rule   an- 

1,  provides:  "The  electors 
meeting  shall  have  power: 
he  raising  of  money  by  tax- 
arposes:  •  "  •  5.  For 
thin  the  town:  Provided, 
ay  county  shall  have  estab- 
y  statute  law  of  this  stale, 
all  be  provided  for  by  the 
for  that  purpose  shall  be 
n  meetings  except  sufficient 

township  organization  liw, 
rs  1895,  ch.  28),  and  has 
waged.  Under  that  statute,- 
>rganization  where  no  poor- 
the  duty  of  supporting  the 
>e  on  the  township,  and  not 
\y  v.  Holt  County,  78  Neb. 
there  used  evidently  means 
.  Town  of  Mullally,  27  Neb. 
jquently  used  for  township. 
.3,  as  amended,  Laws  1915, 
■ounty  board  of  each  county 
e  poor  and  are  vested  with 
iperintendence  of  the  poor 
q  cases  of  corporate  towns 
atendence  and  jurisdiction 
Provided,  the  county  board 
'  the  year  to  furnish  such 
•quired  by  the  poor  of  their 
te  towns  or  cities  as  herein 
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Custer  Township  t.  Board  of  Bnporvlaoi 

If  the  word  "towns"  as  used  in  section 
strued  to  include  "townships,"  then  of  ec 
ships"  are  excepted  from  the  jurisdiction  o 
and  the  township  must  support  the  poor, 
word  "town"  is  construed  to  mean  "vil 
townships  would  not  be  excepted,  and  so  c 
section  would  be  inconsistent  with  sectii 
subsequent  re-enactments,  and,  if  inconsis 
20,  Laws  1915,  would  be  held  to  repeal 
by  implication. 

It  has  been  held  that  the  word  "town' 
legislative  acts  is  without  fixed  significai 
legislative  intent  must  ordinarily  be  gathe: 
occasion  and  necessity  of  the  act.  4  Words 
(2d  ed.)  945. 

To  hold  that  the  legislature  in  sectioi 
St.  1913,  as  amended,  Laws  1915,  ch.  20,  s 
nse  of  the  word  "towns,"  intended  thereby 
statute  to  villages  instead  of  making  it 
all  self-governing  municipal  organizations 
city  or  county  and  thereby  make  this  s 
sistent  with  section  1008,  Kev.  St.  1913,  i 
by  implication,  suggests  that  if  the  legis' 
tended  it  would  have  used  the  word  "villa 
of  the  word  "towns."  We  conclude  thai 
ture  intended  to  except  from  the  jurisdi 
county  all  self-governing  localities  that  w 
statutes  given  jurisdiction,  and  so  used  the 
"town"  that  has  been  frequently  so  constru 
and  Phrases  (2d  ed.)  945. 

Section  5798,  Rev.  St.  1913,  being  an  act 
vided  that  justices  of  the  peace  should 
of  the  poor  in  their  respective  precinctg 
without  township  organization,  and  this 
continued  to  be  the  law  until  the  1915  arc 
would  seem  then  that  the  purpose  of  1 
was  to  confer  jurisdiction  over  the  poor  i 
which  there  was  no  township  organizatii 
county  board  instead  of  justices  of  the 
construction  seems  to  make  the  provisio 


r 
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5798,  as  amended,  Laws  1915,  ch.  20,  sec.  4,  that  excepts 
corporate  towns  or  cities  from  the  jurisdiction  of  the 
county  boards  reasonable  and  intelligible.  We  there- 
fore conclude  that,  under  chapter  20,  Laws  1915,  in 
counties  under  township  organization  in  which  a  poor- 
house  has  not  been  established,  the  burden  of  supporting 
the  poor  in  the  respective  townships  devolves  upon 
such  townships. 

The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  law. 

Reversed. 


David  Melligan  v.  State  of  Nebbaska. 

Filed  January  20,  1919.    No.  20671. 

Criminal  Law:  Sale  of  Whiskey:  Sufficiency  or  Evidence.  The  evi- 
dence Is  sufficient  as  to  the  first  count,  but  insufficient  to  sustain 
the  charge  in  the  second  court. 

Erbok    to    the   district    court   for    Madison    conntv: 
William  V.  Allen,  Judge.     Affirmed,  in  part,  and  re-  s 
versed  in  part. 

Barnhart  &  Stewart  and  William  L.  Bowling,  for 
plaintiff  in  error. 

Willis  E.  Reed,  Attorney  General,  and  Orville  L. 
Jones,  contra. 

Aldmch,  J. 

The  state  of  Nebraska  prosecutes  one  David  Milligan 
on  two  counts  for  the  alleged  sale  of  whiskey  on 
November  4  and  5, 1917.  At  the  trial  the  jury  returned 
a  verdict  of  guilty  as  charged  in  the  information.  The 
defendant  appeals.  The  testimony  amply  supports  the 
verdict  as  to  the  offense  charged  in  the  first  count  of 
the  information,  but  the  second  count  presents  a  more 
serious  situation.  To  this  second  count,  the  defendant 
interposes  the  defense  of  an  alibi.  This  defense  is 
recognized  in  law,  and  has  many  times  been  approved 
by  this  court.  Then  the  question  presented  here  h: 
Did  the  defendant  establish  an  alibi  f  Was  the  evidence 
sufficient  T 
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It  seems  that  at,  or  about,  9  o'clock  in  the  fore: 
defendant  started  in  an  automobile  in  company  wit 
sister  to  their  father's  home,  about  six  miles  : 
of  Hartington;  that  they  arrived  there  about  12  o'i 
noon,  and  had  dinner  there;  that  in  the  afternoo 
fendant  spent  the  entire  time  up  to  and  until  4  o: 
with  his  brother  building  a  comcrib  there  on  their 
north  of  Hartington;  that  he  then  ate  an  early  si 
with  his  sister,  and  started  for  Norfolk  at  4:30  i 
evening,  and  arrived  there,  according  to  the  testi: 
of  his  wife,  some  time  after  6  o'clock.  Then  defend 
evidence  with  respect  to  an  alibi  is  corroborated  1 
sister,  brother,  and  his  wife ;  and  also  by  Jacob  Ni 
burg.  It  is  clear  that  defendant  was  not  at  the 
where  he  was  charged  with  committing  the  crime, 
record  examined  and  held  that  the  evidence  sup 
the  verdict  as  to  the  first  count  in  the  informatioi 
that  the  verdict  as  to  the  second  count  is  not  supp 
by  the  evidence.  The  judgment  is  affirmed  as  t> 
-  first  count,  and  reversed  and  dismissed  as  ■  tr 
second   count. 

Affirmed  on  first  count,  and  reversed  and  Disa 

AS   TO   SECOND   COUNT. 


Clemma  Ellwanger,  appellee,  v.  Minnie  R.  "W. 

ET   AL.,   APPELLANTS. 
Filed  February  1,  1918.    No.  20255. 
Fraud:  Instruction.    Instruction  set  out  in  the  opinion  held  Ire 
error  under  the  pleadings  and  proof  as  shown  in  the  recon 

Appeal  from  the  district  court  for  Lancaster  co 
Wtlliam  M.  Morning,  Judge.    Affirmed. 
T.  F,  A,  Williams,  for  appellants. 
C.  C.  Flansbttrg,  contra. 

MoRJUSSFY,  C.  J- 

This  is  an  action  for  damages,  for  false  reprei 
tions,  made  in  negotiating  certain  notes  and  inort 
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to  plaintiff.  There  was  judgment  for  plaintiff,  and  de- 
fendants appeal. 

Defendants,  who  are  wife  and  husband,  were  the 
holders  of  certain  notes  and  mortgages,  aggregating 
$2,450,  which  had  been  executed  by  one  Asbury  and 
wife.  The  mortgages  constituted  second  and  third 
liens  upon  80  acres  of  land  in  Nuckolls  county.  De- 
fendants indorsed  these  instruments  to  plaintiff,  with- 
out recourse,  in  exchange  for  property  owned  by  the 
latter.  At  the  time  the  transfer  was  made,  defendants 
represented  that  the  mortgages  were  ample  security  for 
the  notes,  and  made  specific  statements  relative  to  the 
quality  and  improved  condition  of  the  land. 

The  petition  alleges  that  these  representations  were 
false;  that  the  land  was  not  ample  security  for  the 
notes;  and  that  its  value,  subject  to  the  first  mortgage 
thereon,  did  not  exceed  $900.  This  action  is  brought 
to  recover  the  loss  resulting  to  plaintiff  from  the  in- 
adequacy of  the  mortgaged  premises  to  satisfy  the 
indebtedness  secured. 

While  plaintiff  was  holding  the  notes  and  mortgages 
in  question,  the  land  was  sold  by  the  Asburys  to  one 
Mitchell,  who  assumed  the  mortgages,  paid  plaintiff 
$600  on  the  principal,  and  then  defaulted.  Plaintiff 
thereupon  instituted  foreclosure  proceedings,  procured 
a  decree  and  order  of  sale,  and,  in  competitive  bidding, 
purchased  the  equity  in  the  premises,  subject  to  the  first 
mortgage,  for  $925.  A  deficiency  judgment  for  $1,320 
was  entered  against  Mitchell.  An  execution  was  issued 
thereon  and  returned,  "No  goods  found."  Thereafter 
plaintiff  brought  this  action,  still  having  in  her  posses- 
sion the  original  notes,  which  the  Asburys  had  executed. 

The  principal  errors  assigned  by  defendants  center 
about  the  following  instruction,  given  by  the  trial  con  it: 

"If,  under  the  evidence  and  these  instructions,  you 
find  for  the  plaintiff,  then  you  will,  from  the  evidence 
before  you,  ascertain  and  determine,  as  best  you  can, 
the  difference,  if  any,  between  the  actual  value  of  said 
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notes  and  mortgages  at  the  time  plaintiff  f 
for  them  and  the  value,  they  then  would  have  1 
said  representations  had  been  true.  You  will 
deduct  from  this  difference  the  $600  which  pi 
collected  on  the  principal  of  said  notes,  and  tht 
which  she  bid  on  said  land  at  sheriff's  sale,  mal 
total  to  be  deducted  of  $1,525,  and,  if  there  is  i 
said  difference  remaining,  such  remainder,  togethe 
7  per  cent,  interest  thereon  from  the  9th  day  of 
ber,  1916 — the  date  of  said  sheriff's  sale — will  1 
true  amount  of  plaintiff's  recovery,  if  you  find 
entitled  to  recover." 

It  is  contended  that  this  instruction  is  erroneo 
not  allowing  the  jury  to  consider  the  value  < 
Mitchell  judgment,  or  the  Asbury  notes,  in  deterr 
to  what  extent  plaintiff  was  damaged  by  defen 
fraud.  The  opening  paragraph  of  the  instr 
directs  the  jury  to  determine  from  the  eviden< 
difference,  if  any,  between  the  actual  value  of  the 
and  mortgage  and  the  value  they  would  have  1 
defendants'  representations  were  true.  Had  d' 
ants  desired  a  more  explicit  statement,  a  suitat 
struction  ought  to  have  been  tendered,  but  this  wi 
done. 

The  instruction  is  further  attacked  on  the  groun 
it  limited  the  deduction  to  be  made  from  plai: 
damages  to  the  exact  sum  bid  by  her  at  the  sh 
sale.  It  is  claimed  that  plaintiff  subsequently  so 
land,  at  private  sale,  for  an  amount  greater  thaj 
paid  by  her,  and  that  defendants  were  entitled  tc 
this  fact  considered  in  the  determination  of  the  di 
sustained.  The  pleadings  do  not  aver,  nor  dot 
proof  show  what  the  net  profit,  if  any,  was.  If  d< 
ants  desired  a  finding  on  this  question,  it  was 
duty  to  put  the  matter  in  issue  and  then  show  by 
petent  proof  the  net  sum  realized  by  plaintiff  t 
sale. 

The  record  being  free  from  error,  the  judgmen 

AlFlBl 
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State   of   Nebraska  v.   Rudolph    Stapel. 

Filed  February  1,  1919.    No.  20729. 

1.  Criminal  Statutes:  Construction.  Criminal  statutes  must  be 
strictly  construed,  but  courts  will  not  narrow  their  terms  so  as  to 
give  them  a  strained  or  unnatural  construction;  and,  where  the 
language  is  ambiguous,  that  sense  will  be  adopted  that  best  har- 
monizes with  the  context  and  with  the  apparent  policy  and  object 
of  the  legislature. 

2.  Chattel  Mortgages:  Sale  of  Property.  Section  634,  Rev.  St. 
1913,  eonstrued,  and  held  to  apply  to  the  sale  or  transfer  of  mort- 
gaged chattels  to  a  partnership. 

Erbob  to  the  district  court  for  Saline  county:  Ralph 
D   Bbowk,  Judge.    Exceptions  sustained. 

Charles  F.  Barth,  for  plaintiff  in  error. 

Glenn  N.  Venrick,  contra. 

Morbissey,  C.  J. 

Section  534,  Rev.  St.  1913,  jnakes  it  a  felony  for  tho 
mortgagor  of  personal  property  to  sell  or  dispose  of 
any  part  thereof  "to  any  person  or  body  corpora te" 
without  the  written  consent  of  the  mortgagee.  Defend- 
ant was  charged  with  a  violation  of  this  statute.  The 
state  proved  that  he  had,  without  the  consent  of  the 
mortgagee,  sold  and  transferred  a  mortgaged  automo- 
bile to  a  partnership.  The  trial  court  held  that  a  part- 
nership was  not  a  "person  or  body  corporate," 
and  dismissed  defendant.  The  county  attorney  brings 
the  case  here  for  a  review  of  this  ruling. 

It  is  apparent  that  the  legislature  intended  by  this 
statute  to  protect  the  interests  of  the  mortgagee  by 
guarding  against  any  disposal  of  the  property  without 
the  latter 's  consent.  In  the  accomplishment  of  this 
purpose  it  would  be  immaterial  to  whom  the  sale  or 
transfer  was  made. 
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Defendant  argues  that  criminal  statutes  must 
strictly  construed.  This  is  fundamental.  But  it  is 
proper  to  give  them  a  strained  or  unnatural  const 
tion.  They  should  be  so  construed  as  to  give  effec 
the  plain  meaning  of  the  words  employed,  and,  wl 
they  are  of  doubtful  meaning,  the  court  should  at 
the  sense  that  best  harmonizes  with  the  context 
the  apparent  policy  and  objects  of  the  legislature. 

"Within  the  contemplation  of  the  statute,  the  sale 
transfer  of  the  property  was  a  sale  or  transfer  to  i 
oral  persons  jointly.  It  follows  that  the  ruling  of 
trial  court  was  erroneous. 

Exceptions   sustainej 


SuTHERLANH    STATE   BanK,  APPELLANT,  V.   M.   F.   DlAL 
AL.,   APPELLEES. 
Filed  February  1,  1919.    No.  20310. 

1.  Bills  and  notes:  Actios:  Pasties.  A  bank  which  furnishes  tbe 
alteration  for  a  negotiable  promissory  note,  but  takes  It  pay 
to  a  third  party,  expecting  It  to  take  over  the  note  for  the 
alderatlon,  which  It  failed  to  do,  and  which  note  remains 
property  of  the  bank,  may  without  Indorsement  or  asslgnn 
maintain  an  action  In  its  own  name  on  the  instrument  when  > 
facts  are  stated  In  the  petition.' 

2.  Contracts:  Reformation.  In  order  to  warrant  the  reformatio: 
a  written  instrument  in  any  material  respect,  the  evidence  r 
be  clear,  convincing  and  satisfactory,  and  until  overcome  by  e 
proof,  the  terms  of  the  instrument  must  stand  as  evidencing 
intention  of  tbe  parties. 

3.   :  :    Burden  or  Psoof.    The  burden  of  proof  Is  u 

those  who  seek  to  reform  and  change  the  terms  of  a  written 
Strument.  Evidence  examined,  and  held  that  tbis  burden  has 
been  met  in  this  case. 

Appeal  from  the  district  court  for  Lincoln  coue 
Hanson  M.  Grimes,  Judge.    Reversed,  with  direction) 

Heeler  <&  Crosby,  for  appellant. 

Albert  Muldoon,  contra. 
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romissory  note  signed  by  the  defend- 
aubner,  as  makers,  payable  to  the 
tit  Company,  and  not  assigned  or 
fif.  The  defendants  admit  they  signed 
i,  in  substance,  that  the  money  for 
a  given  was  not  borrowed  by  them, 
s  Alfalfa  Milling  Company;  that  the 
y  them  as  officers  of  that  company, 
a  credited  to  and  checked  out  by  it. 
e  note  be  reformed  by  striking  out< 
attaching  the  name  of  the  milling 
rt  transferred  the  case  to  the  eqnity 
tried  it  without  a  jury,  found  for 
id   dismissed   the   action.     Plaintiff 

a  plaintiff  bank,  who  made  the  loan, 
t  the  trial,  but  it  was  admitted  he 
set  forth  in  an  affidavit  for  cpn- 
ance  this  is  as  follows:  That  in 
e  loaned  the  sum  of  $2,500  to  the 
)te  taken  was  made  payable  to  the 
at  Company,  with  the  expectation 
ver  the  note  to  the  Welpton  Invest- 
;  this  was  not  done,  and  it  remained 
he  bank;  that  defendants  tried  to 
of  notes  of  the  milling  company,  but 
hem,  or  to  make  a  loan  to  that  corn- 
is  then  in  financial  disrepute;  that 
ias  been  paid,  leaving  still  due  the 
J. 

fy,  in  substance,  that  they  were 
mers  Alfalfa  Milling  Company;  that 
i  $3,300  worth  of  notes  given  in  pay- 
scriptions;  that  at  a  meeting  of  the 
3er,  1909,  a  motion  was  carried  that 
structed  and  given  power  to  borrow 
the  notes  of  the  Farmers  Alfalfa 
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.  Dial  was  treasurer  o) 
took  these  notes  to  tht 

sell  them  to  Mr.  Worr- 
)ial  for  his  authority 
id  directed  him  to  do 

get  a  copy  of  the  min 
rent  back  with  a  copy  ■ 
■m,  looked  the  notes  o 
3ept  one,  and  said  he  ' 
tes.  Dial  says:  "I  as 
't  sign  (the  note),  and 
ere  but  you  and  Leoni 
1  just  sign.'"  He  (W' 
eting  and  the  $3,300  wo 
n  on  the  table,  and  sail 

i  deposited  to  the  cred 
was  drawn  by  it.  Dia 
You  are  treasurer  and 
;r)  is  director,' "  am 
nting  to  the  minutes." 
Porrell  told  them  he  \ 
milling  company.  Th 
he  note  in  suit  is  for 
10. 

defendants,  apparently 
heard  a  conversation  i 
;hat  "Mr.  Dial  had  a 
to  Mr.  Worrell,  and 
i  and  told  Mr.  Dial  he 
oan  him,  I  think,  $2,50 
il."  "Q.  Was  there  t 
ny  statements  Mr.  Dia 
■ence  to  the  money  and  i 
he  said  he  wanted  it  f 
Q.  Anything  else  y 
all." 


atly  equally  disinterested, 
he  heard  Worrell  say  to 
ie  Alfalfa  Milling  Company 
u  and  Laubner  the  money." 
Ie  that  parol  evidence  will 
contradict  the  terms  of  a 
.nts  concede  this  to  be  the 
at  in  equity  they  are  en- 
al  agreement  was,  and  that 
its  for  the  milling  company. 
that,  where  there  is  nothing 
it  to  show  that  the  signers 
s  right  exists,  do  the  facts 
mation?  The  minutes  of 
December  13,  1909,  recite: 
aden,  that  the  treasurer  be 
en  power  to  borrow  $2,500 
tlfa  Milling  Company  notes, 
mded  by  Anderson.  Motion 

1  in  the  motion,  hence  he 
r  the  corporation,  and  his 
.  It  could  only  hind  Mm 
he  treasurer,  when  it  i& 
company  had  about  $3,800 
this  motion  is  ambiguous, 
rer  is  authorized  to  borrow 
the  corporation,  or  that  ho 
:e  the  notes  then  held  by  itt 
3  Act  provides:  "Where  the 
erson  adds  to  hiB  signature 
gns  for  or  in  behalf  of  a 
itative  capacity,  he  is  not 
e  was  duly  authorized;  but 
describing  him  as  an  agent, 
ive  character  without  dis- 
;  exempt  him  from  personal 
e.  5338. 
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It  is  settled  law  that,  in  order  to  justify  the  refoi 
tion  of  a  written  instrument,  the  proof  that  it  does 
conform  to  the  intention  of  the  parties,  and  was  n 
by  mistake,  must  be  clear,  convincing  and  satisfact 
While  a  preponderance  of  the  evidence  is  all  tha 
required,  the  fact  that  the  note  bears  no  evidence  u 
its  face  that  it  is  other  than  the  individual  obligatio 
the  men  who  signed  it  raises  a  strong  presumpl 
'  and  under  the  statute  almost  an  unrebuttable,  that 
defendants  did  just  what  they  intended  to  do,  and 
it  is  their  individual  obligation.  Unless  this  presu 
tion  is  overcome  by  convincing  proof,  the  instrun 
must  stand  as  it  was  written.  This  court  has  sti 
these  principles  repeatedly.  Topping  v.  Jeanette 
Neb,  834,  and  cases  cited  in  opinion.  Also,  Bake 
Montgomery,  78  Neb.  98;  Bingaman  v.  Bingat 
85  Neb.  248. 

It  is  a  significant  circumstance  that  the  note  f 
upon  is  not  the  original  note,  but  a  new  obliga 
given  after  its  maturity,  and  at  a  time  when 
evidence  indicates  it  was  well  known  that  the  corp 
tion  was  in  financial  straits.  Moreover,  the  di 
testimony  by  an  apparently  disinterested  witness 
he  heard  the  hanker  refuse  to  make  the  loan  to 
corporation,  but  offer  to  make  it  to  the  defend: 
themselves,  seems  to  us  entitled  to  much  weight. 

We  are  of  the  opinion  that  the  surrounding  circ 
stances,  when  all  the  testimony  is  considered,  ten< 
weaken  rather  than  strengthen  the  defendants'  t< 
mony,  and  that  the  evidence  is  not  sufficient  to  jus 
the  reformation  prayed. 

Defendants  insist  that  the  judgment  should  at; 
for  the  reason  that  the  note  was  on  its  face  pay 
to  the  Welpton  Investment  Company,  and  there  is 
indorsement  or  assignment  from  that  company  to 
plaintiff.  They  objected  to  its  introduction  in  evidi 
on  that  ground.  As  a  general  rule,  an  action  o 
negotiable    promissory    note    must    be    brought    in 
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j,  indorsee  or  assignee,  but  the 
,  though  the  note  was  made  pay- 
1  Investment  Company,  and  plain- 
ver  the  same  to  it,  this  was  never 
3  now  the  owner  and  holder  of  the 

0  the  money  due  thereon. 

that  the  note  was  made  payable  to 
npany,    ' '  with    the    expectation,   as 

said  plaintiff  bank  to  deliver  said 
m  Investment  Company,  and  with 

said  Welpton  Investment  Company 

1  plaintiff  the  consideration  for  said 
ote  was  not  delivered  to  said  Welp- 
pany,  and  that  said  note  remained 

Sutherland  State  Bank,  and  that 
ite  Bank   furnished   the  considera- 

forth  a  good  and  valid  reason  in 
was  brought  in  the  name  of  plain- 
:e  supports  its  allegations.  3  R.  C. 
».  No  one  else  had  any  real  or 
le  instrument,  and  the  action  must 
lame  of  the  real  party  in  interest. 
'The  owner  of  a  promissory  note, 
irty  by  mistake  or  inadvertence  is 
ay  sue  on  it  without  indorsement, 
mership  by  evidence  other  than  the 
uni,  18  Am.  &  Eng.  Ann.  Cas.  222, 
principle  applies. 

tfhole  transaction,  we  are  satisfied 
itled  to  maintain  the  action  in  its 
the  defendants  have  not  sustained 
in  their  cross-action  to  reform  the 
idgment  of  the  district  court  is 
with  instructions  to  ascertain  the 
the    note,    and    render    judgment 

Reverse  j>. 

sitting. 
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State,   ex   bel,    Wjujs   E.    Reed, 

BELATOB,  V.  GaRDEN  COUNTY  ET 

Filed  Pebbdasy  1,  1919. 

Counties:  Boundaries.  Tlie  boundary  betw 
den  county  held  to  be  the  section  line 
three  miles  west  of  the  range  line  bet 
townships  21,  22,  and  23. 

Original   application  for  writ 
lowed. 

Willis  E.  Reed,  Attorney  Qener 
A.  D.  Fetterman,  W.  H.  Thomps< 
for  relator. 

H.  J.  Curtis  and  F.  A.  Dutton, 

Rose,  J. 

This  is  an  original  action  in  th 
ranto  brought  in  the  supreme  c 
Nebraska,  on  the  relation  of  the 
oust  Garden  county  and  its  offi 
jurisdiction  over  a  strip  of  land 
and  about  three  miles  wide  runnii 
townships  21,  22,  and  23  north,  ) 
sixth  principal  meridian;  it  be: 
territory  in  controversy  is  in  Gra 
ents  in  their  answer  deny  the  all 
lator  bases  his  prayer  for  the  \ 
relator  demurred.  In  an  opinio 
murrer  there  is  a  statement  of 
Garden  County,  99  Neb.  807.  B 
waB  appointed  referee  to  take  t 
report  his  findings  of  fact  and 
Upon  a  full  hearing,  after  takin, 
length  on  both  sides,  the  referee 
favor  of  relator.  Defendants  ex 
is  presented  on  the  exceptions. 
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and  Garden  county  is  descrilwd 
report  as  follows: 
volved  is  whether  the  territory 
>m  the  east  side  of  range  41,  in 
3  23,  west  of  the  6th  P.  M.,  is  in 
nty,  Nebraska.  It  is  contended  by 
he  25th  degree  of  longitude  west 

the  "west  line  of  Grant  county, 
mds  that  the  west  line  of  Giant 
line  between  ranges  40  and  41  in 
t  where  the  25th  degree  of  longi- 
the  earth's  surface  no  one  seemed 
12.  Grant  county  claimed  that  it 
rest  line  of  the  aforesaid  disputed 
it  the  request  of  Grant  county,  E. 
state  surveyor,  established  by  sur- 
egree  of  longitude  approximately 
mile  east  of  the  west  line  of  said 
ind  Grant  county,  admitting  the 
rarvey,  has  since  claimed  the  line 
urvey  as  the  25th  degree  of  longi- 
'est  line  of  said  county, 
ms  said  disputed  territory  because 
as  long  exercised  jurisdiction  and 
and  also  because  it  is  east  of  the 
jitude  found  and  established  by 
Garden  county  claims  said  dis- 
tiout  regard  to  where  said  25th 
s  located,  because  it  contends  that 

have  long  exercised  jurisdiction 
ame,  Garden  county  was  formed 
of  Deuel  county. 

degree  of  longitude  west  from 
1  and  whether  or  not  the  different 
idaries  of  Grant  county,  passed  by 
ebraska,  are  unconstitutional  are 
ons  in  issue.  The  moving  con- 
cision in  this  case  necessarily  in- 
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jurisdiction  over  the  territory 

Is  that  it  has  always  exercised 
Br  said  disputed  territory.  Thia 
mid  be  decided  solely  in  favor 
itable  claim  of  jurisdiction  over 
a  preponderates,  if  the  record 
facts.  In  order  to  do  this  it  will 

the  evidence.  It  would  not  be 
in  reasonable  bounds  any  con- 
mass  of  evidence  given  at  the 
ly  aid  the  court  in  dealing  with 
•t.  To  give  a  just  impression 
ie  necessary  to  set  out  an  ab- 

it  may  be  improper,  yet,  for 

the  court  the  reasons  for  my 
m  going  to  cite  to  the  court,  in 
ice  on  which  I  base  my  findings 
»f  law." 
ent  the  referee  makes  specific 

fact  and  concludes  as  follows : 
t  the  25th  degree  of  longitude 

is  the  boundary  line  between 
ities,   Nebraska,  and  that   said 

is  located  in  townships  21,  22, 

place  where  the  survey  of  said 
1  Simmons,  deputy  state  sur- 
>s  and  locates  same, 
a  writ  of  ouster  should  issue 
and  its  officials,  and  that  they 
s  of  said  territory  east  of  the 
de  west  from  Washington  in 
!3,  range  41,  and  that  Garden 

this  action. 
v  is  that  Garden  county  is  pre- 

doctrine  of  estoppel  or  laches 
it    the    boundary    line    between 
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iunties  is  the  range  line  between 
;ownships  21,  22,  and  23. 
ct  that  said  25th  degree  of  longi- 
shington  dismembers  farms  and 
em  in  different  counties,  and  that 
section  lines  as  established  by 
recommend  that  the  court  fix  the 
isputed  territory,  as  claimed  by 
miles  west  of  the  range  line  he- 
41  in  townships  21,  22,  and  23  as 
;ween  Grant  and  Garden  counties, 

ilf  of  respondents  that  the  findings 
bases  his  conclusions  are  not  sup- 
mce.  The  testimony  is  too  vo- 
s  in  an  opinion,  but  the  findings 
ecision  are  amply  supported  by 
ollows  that  the  exceptions  are 
the  report  of  the  referee  is  con- 

udged  that  the  boundary  between 
arden  county  is  the  section  line 
uth  three  miles  west  of  the  range 
40  and  41  in  townships  21,  22s 
er  allowed  to  prevent  defendants 
:ty  jurisdiction   beyond  the   bonn- 

Whit  allowed. 

ion  on  motion  for  rehearing  was 
Rehearing  denied. 


rehearing,  it  is  contended  that,  as 
tie  25th  degree  of  longitude  west 
the  boundary  line  between  the 
sr  fixing  the  line  three  miles  west 
unts  to  an  arbitrary  change  of  the 
:  course  the  court  is  not  author- 
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he  court  understood  the  finding  ! 
se  of  longitude  was  originally  fix 
i  the  boundary  line,  but  thai 
jvented  by  estoppel,  as  is  exp 
)pinion,  from  now  claiming  thi 
ndary  line,  and  as  both  conn 
as  the  boundary  and  the  towns! 
id  and  farms  and  ranches  loci 
a  different  boundary  line,  th< 
Y  the  practice  of  the  public  ai 
should  be  regarded  as  the  true 
ore  so  adjudged  in  the  decisior 


58,    APPELLANT,   V.    FfiANK   L.    PkO 

AL.,   APPELLEES. 
Filed  Fxbruabt  1,  1919.    No.  2033*. 

Exceptions.  A  purported  bill  of  except 
trial  court  or  not  authenticated  by  the 
will  be  disregarded  on  appeal. 

m  the  district  court  for  Tori 
moOBAN,  Judge.  Affirmed. 

France  and  F.  C.  Power,  for  ap 

;rt,  contra. 

action  to  recover  a  commissioi 
f  land.    From  a  judgment  on  a 
ndants,  plaintiff  has  appealed, 
ments  of  error  are  based  on  n: 

and  of  the  jury.     The  evidenct 

d  by  a  bill  of  exceptions,  and  wi 

merits    of    the    assignments    c 

What  purports  to  be  a  bill  i 
d  in  this  court,  but  it  was  not  a 
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.1  judge  or  authenticated  by  the  clerk 
mrt.  It  must  therefore  be  disregarded 
jger  v.  Smith,  94  Neb.  552;  Gay  v. 
5.  194. 

A.F  FIRMED. 


William  Toop  bt  al.,  appellants,  v. 
iomas.  County  Attoritey,  appellee. 

S  FEBRUARY  1,  1919.     No.  20210. 

noe:  Escheat.  Under  sections  6273,  6274,  Rev. 
tent  aliens  cannot  Inherit  title  nor  right  of  pos- 
tal this  state;  but,  the  same  must  be  forfeited 
■ovlded  In  those  sections. 

us:  Forfeiture  of  Lands.  It  1b  the  duty  of  the 
or  the  county  In  which  the  lands  He  to  proceed 
>  to  forfeit  the  lands  to  the  state,  and.  If  he  re- 
to  do  so,  such  nonresident  alien  heirs  may  en* 
by  mandamus. 

or  Norn  resident  Axibhb.  When  lands  of  a  dece- 
l  such  aliens  would  Inherit  If  residents  of  the 
sited  to  the  state,  they  are  entitled  to  the  value 
is  they  would.  If  residents,  Inherit;  such  value 
as  provided  In  the  statute. 

the  district  court  for  Butler  county: 
ban,  Judge.  Reversed,  with  directions. 

r  &  Sternburg  and  Bulkley,  More  rf 
ippellants. 

?.  M.  Skiles  and  A.  V.  Thomas,  contra. 


•esident  of  Butler  county,  in  this  state, 
widow  and  no  children.  At  the  time 
ras  the  owner  of  a  farm  in  that  county. 
his  decease  bis  widow  also  departed 
ese  relators,  who  are  his  nieces  and 
children   of   a   deceased   brother   and 
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;isler,  and  are  residents  of  Great  Britain,  began  tb 
iction  in  mandamus  in  the  district  court  for  But! 
:ounty,  to  require  the  respondent,  as  county  attorn* 
>f  that  county,  to  proceed  under  article  V  {sees.  627 
!276),  Rev.  St.  1913,  relating  to  escheats,  to  forfeit 
he  state  the  title  in  this  land.  The  respondent  filed 
general  demurrer  to  the  petition,  which  was  sustain* 
>y  the  court,  and  the  action  dismissed;  and  t! 
'elators  have  appealed  to  this  court. 

There  is  no  contention  but  that  the  petition  alleg. 
"acts  sufficient  to  require  the  determination  of  ti 
juestion  whether  the  relators  as  nonresident  aliei 
iave  any  interest  in  the  real  estate  in  question,  or 
;he  proceeds  thereof  when  the  title  is  forfeited 
;he  state.  Section  6273,  Rev.  St.  1913  provide 
'Nonresident  aliens  and  corporations  not  incorporate 
mder  the  laws  of  the  state  of  Nebraska  are  herei 
jrohibited  from  acquiring  title  to  or  taking  or  holdii 
iny  lands  or  real  estate  in  this  state'  by  descent,  devis 
lurchase,  or  otherwise,  only  as  hereinafter  providei 
'  #  *  it  shall  be  the  duty  of  the  county  attorney 
he  counties  where  such  lands  are  situated  to  enfori 
'orfeitures  of  all  such  lands  as  provided  by  this  ail 
:le."  The  next  section,  6274,  Rev.  St.  1913,  repeats  tl 
jrovision  that  it  shall  be  the  duty  of  the  county  atto 
ley  to  proceed  to  forfeit  the  title  to  the  state,  provid 
low  the  action  shall  be  begun  and  summons  shs 
)e  served  "upon  the  nonresident  alien  defendants,"  ai 
iontinues:  "And  the  court  shall  have  power  to  hei 
tnd  determine  the  questions  presented  in  such  cases  ai 
,o  declare  such  lands  escheated  to  the  state.  *  * 
The  heirs  or  persons  who  would  have  been  entitled 
such  lands  shall  be  paid  by  the  state  of  Nebraska  tl 
!ull  value  thereof,  as  ascertained  by  appraisement  up< 
;he  oaths  of  the  judge,  treasurer  and  clerk  of  tl 
sounty  where  such  lands  lie,  and  such  lands  shi 
;hen  become  subject  to  the  law,  and  shall  he  dispose 
)f  as  other  lands  belonging  to  the  state.    *     "    *    Tl 
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isees,  or  either  of  them,  of  deceased 
may,  •  •  *  instead  of  tbe  for- 
ided  for,  have  the  lands  sold  as  in 
w:h -case  the  land  shall  be  sold  and 
1  be  divided  according  to  the  re- 
f  the  parties  the  same  as  if  there 
at."    ■ 

'isions  such  nonresident  alien  heirs 
legal  title  to  the  land,  and  cannot 
id,  that  is,  they  cannot  enforce  pos- 
But  when  the  county  attorney  has 
,  and  the  lands  are  sold  as  in  parti- 
portion  of  the  proceeds  "according 
iterests  of  the  parties."  The  heirs 
iome  of  them,  have  been  interested 
in  which  they  attempted  to  assert 
ind  have  failed  because  under  this 
by  descent  take  title  nor  right  of 
rticle  V  was  enacted  in  1889  (Laws 
former  acts  in  regard  to  interests  of 
in  real  estate  were  by  that  act  re- 
enactment  of  that  statute,  there  have 
ns  of  this  court  in  which  the  statute 
d  some  of  its  provisions"  were  con- 
Glynn,  62  Neb.  872,  the  provision  of 
e  provisions  of  this  act  shall  not  ap- 
ite  lying  within  the  corporate  limits 
3"  was  construed,  and  it  was  held 
ien  heirs  could  inherit  the  title  to 
\  in  cities  and  towns,  and  that  a 
in  the  meaning  of  the  Constitution 
s  in  the  state  of  Nebraska.  What  in- 
ike  in  lands  in  the  state  not  in  cities 
involved  in  the  case,  but  the  opinion 
pere  "prohibited  from  acquiring  or 
r  real  estate  in  this  state  by  descent, 
otherwise ' '  which  is  strictly  true  so 
descent  the  title  or  right  of  posses- 
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sion  of  lands.  In  Dougherty  v.  Kubat,  67  Neb.  2i 
the  same  question  was  involved  as  to  the  right  to  i 
herit  the  title  and  right  of  possession  of  lands  situati 
in  corporate  limits  of  cities  and  villages,  and  Glynn 
Glynn,  supra,  was  followed  and  adhered  to.  In  neith 
of  these  cases  was  anything  involved  or  even  stated 
regard  to  the  right  of  these  heirs  to  have  the  tit 
transferred  to  the  state  and  be  paid  the  value  therec 
as  provided  in  the  act.  In  the  more  recent  case,  broug 
by  some  of  the  heirs  of  John  Toop  (Toop  v.  Palmt 
97  Neb.  802),  the  judgment  of  the  district  court  wi 
affirmed,  in  which  it  was  held  that  the  resident  heirs 
John  Toop,  who  could  inherit  the  legal  title  and  rig 
of  possession,  could  maintain  an  action  to  set  aside 
deed  which  they  had  been  induced  to  execute  upon  tJ 
false  representations  that  the  alien  nonresident  hei 
had  the  same  rights  of  inheritance  and  possession  th 
they  themselves  had.  There  is  perhaps  some  language 
that  opinion  that  might  be  considered  as  derogatory 
the  rights  of  these  -  parties  to  the  relief  herein  d 
manded,  but  nonresident  aliens,  who  are  not  parti 
to  that  proceeding,  would  not  be  bound  by  such  e 
pressions,  particularly  as  they  do  not  seem  to  ha' 
been  necessary  to  the  decision  in  that  case.  In  Glpi 
v.  Glynn,  supra,  it  was  held  that  the  proviso  in  tl 
statute,  that  it  should  not  apply  to  lands  within  citi 
and  towns,  "by  implication  at  least,  is  a  legislate 
declaration  that  lands  within  the  corporate  limits  > 
cities  and  towns  should  remain  unaffected  by  the  cor 
mon-law  doctrine  of  inheritance,  and  that  the  gener 
law  of  descent  should  apply."  By  the  same  reasonh 
the  provision  of  the  statute  that  they  should  take  i 
interest  "only  as  hereinafter  provided,"  and  that  t] 
lands  should  be  sold  and  the  proceeds  "divided  a 
cording  to  the  respective  interests  of  the  parties  tl 
same  as  if  there  had  been  no  escheat,"  is,  by  implic 
tion  at  least,  the  legislative  declaration  that  the  rig 
to  the  value  of  the  "respective  interests"  "should  r 
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by  the  common-law  doctrine  of  in- 
hat  so  far  the  general  law  of  descent 

torney  shonld  have  proceeded  under 
rfeit  the  title  and  right  of  possession 
the  judgment  of  the  district  court  is 
cause  remanded,  with  instructions  to 
i  claiming  any  interest  in  the  lands 
i  to  the  proceedings,  and  to  ascertain 
nd,  at  the  request  of  any  interested 
s  in  actions  for  partition,  and  pnter 
ngly;  the  costs  now  incurred  to  be 
ties  incurring  them,  and  subsequent 
!  result  as  in  partition. 

Reversed 

drich,  JJ-,  not  sitting. 

opinion  on  motion  for  rehearing  waB 

-9.    Rehearing  denied. 

upon  the  motion  for  rehearing  it  is 
ipter  58  of  the  Laws  of  1889  has  no 
president  alien  heirs  of  a  resident 
e  first  section  of  the  act  applies  to  all 
s,  and  provides  that  they  shall  not 
ds  by  descent.  So  far  as  they  are 
meriting,  their  rights  would,  of  course, 
at  to  the  state;  and  the  purpose  of 
vide  for  such  cases  where  the  rights 
lien  heirs  revert  and  escheat  to  the 
the  nonresident  alien  heirs  of  a  resi- 

are  in  the  same  position  as  are  such 
ident  of  the  state.  It  would  be  strange 
islature  had  intended  to  discriminate 
of  a  resident  and  in  favor  of  the  heirs 

"No  distinction  shall  ever  be  made  by 
lent  aliens  and  citizens  in  reference  to 
■njoyment  or  descent  of  property." 
:.  25.  And,  so,  in  Glynn  v.  Glynn.  62 
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Jeb.  872,  It  is  said:  "The  record  also  disci 
tobert  Glynn,  deceased,  was  an  alien;  but,  ii 
ur  constitutional  provisions  respecting  alien 
hat  fact  is  not  of  importance." 

The  motion  for  a  rehearing  is 

Ove 

Letton,  J.,  not  sitting. 


£dwabd    F.    Dieter,    appellee,    v.    Doolittle 
Company  bt  al.,  appellants, 

Fined  February  1,  1919.     No.  20268. 

1.  Maater  and  Servant:  Assumption  of  Risk.  Ad  cjmpl 
contract  of  employment  assumes  the  ordinary  risk*  s 
Incident  to  his  employment.  If,  however,  the  tuachi: 
pliances  furnished  by  the  employer  are  known  to  the  1 
be  defective  and  dangerous,  but  he  la  Induced  to  contii 
service  on  the  promise  of  the  employer  to  remedy  : 
and  he  relies  on  such  promise,  he  does  not  thereby 
risk  of  an  injury  he  may  sustain  by  reason  of  such  di 
chin  try  or  appliance.  ' 

J.  Evidence  examined,  dlscuessd  in  the  opinion,  and  Ac. 
to  support  the  verdict. 

Appeal  from   the  district  court  for  Lincoli 
[anson  M.  Grimes,  Judge.     Affirmed. 

Hoagland  &  Hoagland  and  George  N.  Gibb; 
ellants. 

Beeler  &   Crosby,   contra. 

Dean,  J. 

Plaintiff  is  a  baker-  by  trade.     He  sued  defe 
ecover  for  personal  injuries  sustained  by  the 
f   a   hot-water    tank    in    defendants'   bakery 
ieir  employ.     He   recovered  a  verdict  and 
icreon  for  $1,300,  and  defendants  appealed. 

The  bakery  consists  of  a  salesroom  frontii 
treet    with    a    bakeroom    in    the    rear.      The 
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ordinary  30-gallon  hot-water  kitchen 
lerly  used  in  connection  with  a  kitch- 
was  converted  hy  defendants  into  a 
1  installed  hy  them   in   the  bakeroom 

employment  began.  It  was  used  to 
im  used  by  bakers  to  keep  the  bread 
;e  of  the  explosion  carried  the  tank 
ng  of  the  bakeroom,  the  ceiling  of  the 
ly  overhead,  and  through  the  roof, 
iploded  plaintiff  was  alone  in  the  bake- 
ined  severe  face  and  body  burns.  A 
i  two  places.  A  rib  was  broken  and  an 
ed.  Some  of  his  injuries  are  penna- 
n    leg   being  two  inches   shorter   than 

sd  generally  defendants'  negligence  in 
-  a  steam  gauge  nor  "a  proper  boiler 
lgth"  and  "in  allowing  said  boiler  to 
fective  condition."  In  view  of  plain- 
and  evidence  on  this  point  that  will 
d,  the  court  did  not  err  in  overruling 
>tion  to  withdraw  from  the  jury  the 
ive  boiler  outside  of  the  question  of  a 

who  was  employed  by  defendant.-;  to 
into  a  steam  boiler  and  install  it  testi- 
io  under  protest,  and  that  he  told  one 
!  at  the  time  that  the  tank  as  installed 

said  that  the  40  feet  of  steam  coil 
heat  a  boiler  of  300  gallons  capacity, 
gallon  tank  to  which  the  coil  was  at- 
lerate  too  much  steam  for  safety,  and 
ank  was  not  of  sufficient  strength  to 
rdinary    pressure. 

by  defendants  that  no  steam  gauge 
d  to  the  tank,  but  considerable  stress 
'act  that  a  "pop-off  valve"  was  at- 
iefore   plaintiff   entered  their   employ. 


U3KA  REPORTS. 

v.  Doollttle  Produce  Co. 

T.  Sullivan,  a  pluml 
f,  testified:  "Q. 
ressure  your  pop-o 
d  by  a  steam  gauge 
nut  it  without  you  < 
)n  the  cross-examini 
a  plumber,  testifie 
1  gauge  have  been  o: 
orking  there  that  w 
■  prevent  a  blow-o 
:elling,  unless  this  p 
e,  to  tell  whether  i 
Is,  and  by  "using  a 
imount  of  pressure 

that  the  testimony 
ring  on  the  issues, 
t  err  in  admitting  it 
a  of  defendants'  n 
;d  and  retained  a  < 
ge.  The  evidence  -v 
is  reasonable  to  b 
had  there  been  a  s 
ibly  prudent  man  \ 
in  time  to  have  pr 
cent  to  have  made 
e  premises  that  pla: 
irudent  and  careful 
d  hearing  him  test 
t  question  than  a  ■ 
typewritten  page  f' 
rom  which  the  jury 
iced  in  charge  of  t 
ission  to  procure  s 
he  deemed  necessai 
Jter.  It  does  not  , 
1  steam  fitting  or 
:s  said:    "It  appea: 


t  » 
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ing  bread  it  is  necessary  to  use  a  small  amount  of  steam 
or  vapor  in  the  proof -box  in  order  to  moisten  the  bread, 
and  this  can  be  secured  in  various  ways.  In  some 
bakeries  the  steam  is  generated  by  heating  a  pan  of 
water  on  a  gas  stove,  or  by  placing  a  heated  brick  in 
a  pail  of  water,  or  by  conveying  the  steam  from  the 
mouth  of  a  teakettle  through  a  rubber  hose  to  what  is 
called  the  proof -box."  This  statement  naturally  sug- 
gests that,  if  any  of  the  agencies  for  creating  steam  so 
pointed  out  had  been  used  by  defendants,  there  would 
have  been  no  explosion.  It  is  also  said:  "In  the 
instant  bakery  a  pipe  extended  from  the  top  of  the 
boiler  to  the  proof -box  with  a  stop-cock  near  the  end, 
through  this  pipe  the  small  amount  of  steam  was  con- 
veyed as  needed  in  the  baking  of  bread.' ' 

Defendants  maintained  their  living  rooms  over  the 
bakery.  It  was  shown  that  the  rooms  were  heated  by 
steam  radiators  that  were  attached  to  the  hot-water 
tank  in  question,  and  that  they  were  so  installed  to 
relieve  in  part  the  steam  pressure  in  the  tank.  It  is 
not  in  evidence  that  in  May,  when  the  explosion  oc- 
curred, that  steam  was  permitted  to  circulate  in  or 
escape  through  the  radiators,  and  without  proof  the 
jury  would  not,  of  course,  assume  that  such  was  the 
case.  So  that  the  radiators  at  the  time  of  the  explosion 
afforded  no  relief  from  excessive  steam  pressure  in 
the  tank. 

Defendants  argue  that  plaintiff  assumed  the  risk  of 
his  employment.  On  the  cross-examination  plaintiff  tes- 
tified: "Q.  You  never  went  up  and  told  her  that  you 
were  going  to  quit  work  unless  she  fixed  it  and  got  a 
steam  gauge,  did  you?  A.  No;  I  didn't  think  it  was 
necessary.  She  had  promised  to  put  it  on."  It  is  in 
evidence  that  on  two  or  more  occasions  one  of  the 
defendants  told  plaintiff  in  response  to  an  inquiry  by 
him  that  a  steam  gauge  had  been  ordered.  Defendants 
complain  because  the  petition  does  not  in  direct  terms 
allege  a  reliance  by  plaintiff  on  the  promise,  but  the 
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attention  of  the  district  court  was  not  challenged  c 
this  point,  and  the  case  was  apparently  tried  on  tl 
theory  that  reliance  on  the  promise  was  pleaded.  It 
in  evidence  that  plaintiff  repeatedly  requested  ac 
defendants  as  often  promised  to  install  a  steam  gaug 
and  that  he  remained  in  their  employ  in  reliance  c 
their  promise.  The  jury  were  justified  in  finding  fro: 
the  evidence  that  plaintiff  did  not  assume  the  risk  a 
tendant  upon  his  employment,  but  that  he  remained  i 
defendants'  employ  in  reliance  on  their  promise  ' 
furnish  needed  safety  devices.  Sapp  v.  Christie  Broi 
79  Neb.  701 ;    18  R.  C.  L.  696,  sec.  180. 

Milton  Doolittle,  one  of  the  defendants,  testified  thi 
immediately  after  the  accident  he  examined  the  fauoe 
that  permitted  the  steam  to  escape  from  the  bakeroo 
and  permitted  it  to  enter  the  bread  box,  and  they  wei 
both  closed,  and  the  faucet  of  the  intake  water  pij 
was  open.  Defendants  asked  for  this  instruction:  "Tl 
jury  are  instructed  that,  if  you  find  from  the  eviden> 
that  the  explosion  of  the  boiler  and  the  injury  to  tl 
plaintiff  thereby  was  caused  by  plaintiff  turning  co 
water  into  such  boiler  and  pipes  connected  therewit 
while  the  same  was  very  hot  and  without  sufficie: 
water  therein,  then  such  act  would  be  deemed  gro; 
negligence  on  the  part  of  the  plaintiff,  and  he  eanu 
recover  in  this  action."  The  court  did  not  err  in  r 
fusing  to  give  the  instruction,  because  this  point  w; 
apparently  covered  by  the  court's  instruction  on  tl 
rule  of  comparative  negligence.  In  view  of  the  injnri 
that  plaintiff  sustained  and  the  amount  of  the  verdi 
that  he  recovered,  it  seems  to  us  that  the  jury  must  ha1 
taken  into  account  the  negligence,  if  any,  that  was  co 
tributed  to  the  accident  by  plaintiff. 

Objections  are  made  to  certain  instructions  givi 
and  the  refusal  to  give  other  instructions  offered  ! 
the  defendants.  We  have  examined  the  points  raisi 
on  this  question  and  on  all  of  defendants'  assignmenl 
and  do  not  find  that  error  can  be  predicated  thereo 


ANTJARY  TEEM,  1919. 


taauch  v.  Lund  Lam)  Co. 


lflicted  on  every  material  point,  but, 
submitted  to  the  jury  under  proper 
e  not  disposed  to  disturb  the  verdict. 
ible  error,  the  judgment  is 

Affiemkd. 
sitting. . 


CH    ET    AL.,    APPELLEES,    V.    LiUNT)    TjANI) 

l.  :    Daniel    S.  Kockwell  et  al., 

APPELLANTS. 
Febbcary  1.  1919.     No.  20295. 

When  the  record  title  of  land  is  obtained  from 
aud  of  a  grantee,  a  constructive  trust  Is  there- 
to grantee  becomes  a  trustee  for  the  grantor. 
tt.    In  such  case,  an  attachment  levied  on  the 
of  such  trustee  cannot  be  upheld 

Parol  Evidence.  A  constructive  trust  is  oe- 
pcratlon  of  the  statute  of  frauds,  and  parol 
Bible  to  prove  the  circumstances  under  which 
mt  conveyance  ot  land  was  made. 
■wledqe.  It  Is  elementary  that  one  who  know- 
stage  of  Its  development  participates  In  the 
aud  against  another  is  chargeable  with  guilty 

ficienct  or  Evidence.    The  evidence  examined 
the  Judgment  of  the  district  court  must  be 

ae    district    court    for    Cass    comity : 
.   Judge.      Affirmed. 

L.  Tidd,  Cook,  Cook  &  Cook,  C.  A. 
't,  H.  H.  Claiborne,  Wayne  E.  Sawtell 
st,  for  appellants. 

and  Bryant  <&  Bryant,  contra. 


;  this  suit  to  quiet  title  to  814  acres 
Cass   and  Saunders   counties.   It  is 
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charged  that  a  conveyance  was  obtained  f 
by  the  fraud  of  defendant  Land  Land  Com 
officers  and  agents.  Frank  H.  Warner,  now 
was  an  employee  of  the  company.  His  ei 
pears  as  a  defendant  and  cross-petitioner  claii 
by  virtue  of  an  alleged  conveyance  from  Raa 
attaching  creditors  of  defendant  Oscar  Lunc 
the  company  filed  answers  and  cross-petiti 
sought  to  have  the  land  subjected  to  the  pa; 
their  respective  claims,  aggregating  about  $3 
the  alleged  ground  that  the  company  or  1 
president,  either  owned  or  had  some  attachablt 
in  the  land.  Plaintiff  obtained  judgment  quie 
in  himself,  and  the  suits  of  all  cross-petition 
dismissed.  The  attaching  creditors  and  the 
"Warner  appealed.    The  judgment  must  be  affin 

Casper  Raasch  is  a  farmer  advanced  in  yea 
to  forming  the  acquaintance  of  the  land  com] 
its-  agents,  he  never  had  any  active  business  es 
H.  P.  Levenick  was  an  agent,  a  stranger  to  Rai 
called  at  his  farm  home  near  Ashland,  whei 
mained  about  two  days,  and  while  there  succeet 
teresting  him  in  a  tract  of  2,580  acres  of  Nort! 
land  that  the  company  was  offering  for  sale  or  « 
Before  Levenick  went  away,  Raasch  agreed  to 
at  Sioux  City  in  a  few  days  and  go  with  hi 
amine  the  land. 

In  less  than  a  week  Levenick  and  Raasch 
arrived  at  Valley  City,  North  Dakota,  where 
was  introduced  by  Levenick  that  evening  to  Si 
another  stranger.  The  three  spent  the  ev« 
gether,  and  the  next  morning,  October  14,  19 
nick  and  Lund  took  plaintiff  out  about  three  n 
ear  to  inspect  the  land,  returning  that  eveni 
following  morning  Herbert  Weston  was  intro 
Raasch  by  Mr.  Lund  as  a  prospective  pure 
land  adjoining  the  2,580-acre  tract  that  wai 
by   Raasch   the   day   before.     Naturally   Mr. 
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wanted  to  examine  the  land  before  buying,  and  to  the 
suggestion  that  plaintiff  again  accompany  his  two 
companions  of  the  day  before,  and  Mr.  Weston,  to  the 
land,  he  readily  assented. 

On  return  of  the  party  of  four  to  the  company's 
office  that  evening,  Weston  executed  a  contract  for  the 
purchase  of  640  acres  at  $65  an  acre,  giving  his  check 
to  the  company  for  $1,000  as  a  first  payment.  Raasch 
immediately  thereafter  signed  a  contract  of  excharge 
agreeing  to  convey  his  814  acres  of  Nebraska  land  to 
the  company,  subject  to  a  mortgage  of  $28,500,  in 
exchange  for  a  deed  to  the  2,580-acre  tract,  at  $65  an 
acre;  the  difference  in  value  of  the  respective  tracts 
was  to  be  met  by  plaintiff  turning  over  to  the  company 
one-half  of  the  crops  raised  on  the  2,580-acre  tract  each 
year  until  payment  was  made  in  full. 

When  the  exchange  contract  was  executed,  and  as  a 
part  of  the  same  transaction,  another  contract  was 
entered  into  wherein  the  company  agreed  to  sell  960 
acres  of  the  North  Dakota  land  for  plaintiff  at  $65  an 
acre  within  one  year,  or,  failing  to  do  so,  the  company 
was  to  purchase  the  960-acre  tract  at  $65  an  acre. 

The  same  evening  a  contract  of  employment  was  en- 
tered into  under  which  Raasch  was  employed  at  $1,500 
a  year  as  an  agent  of  the  company  beginning  April  1, 
1916.  The  employment  contract  provides,  among  other 
things,  that  Raasch  should  "move  his  family  to  Valley 
City,  *  *  *  work  from  the  office  of  the  Lund  Land 
Company,  *  *  *  travel  in  search  of  land  buyers, 
take  care  of  stocks  of  goods,  inspect  properties,"  and 
that  he  should  do  "any  work  that  is  honorable  and 
necessary  in  connection  with  the  general  land  business." 
Comment  may  be  spared  respecting  this  contract,  other 
than  to  say  that  the  feature  providing  that  Raasch 
should  " travel' '  is  not  without  significance.  The  con- 
tracts being  executed,  Raasch  left  Valley  City  at 
midnight  for  his  Nebraska  home. 
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As  an  inducement  to  execute  the  agreemenl 
change  the  company  represented  to  Raasch  th 
the  exception  of  a  comparatively  small  final  ] 
yet  to  be  made  to  the  vendor,  the  company  ow 
North  Dakota  land  free  of  incumbrance,  when 
neither  the  company  nor  any  of  its  officers  01 
had  any  title  or  interest  either  legal  or  equi 
any  portion  of  it,  George  0.  Goulet  being  tht 
This  of  course  was  studiously  concealed  from 
Plaintiff  testified  that  he  relied  upon  all  the 
lent  representations  respecting  the  trade  and 
ship  made,  by  defendants,  believing  them  to  be  t: 
that  in  reliance  thereon  the  agreement  for  the  e 
of  lands   was    executed   by  him. 

Herbert  Weston  was  not  a  party  defendant, 
was  an  interesting  witness  whose  evidence  is 
tradicted.  He  testified  that  Frank  H.  Warm 
an  agent  and  employee  of  the  company,  ant 
estate  is  a  cross-petitioner,  drove  out  to  his  plac 
20  miles  from  Valley  City,  to  see  him  one  or  t' 
before  plaintiff  contracted  with  the  company, 
that  Warner  told  him  the  company  had  a  big  < 
that  a  prospective  customer  would  be  in  Vail 
shortly;  that,  "if  I  would  come  in  and  help 
put  it  through,  there  was  a  thousand  dollars  i 
me;"  that  he  returned  with  Warner  to  Valley  C 
on  arrival  there  Lund  confirmed  Warner's  sts 
that  Lund  engaged  him  to  go  through  the  i 
examining  and  purchasing  a  tract  of  640  acres 
.  an  acre,  that  was  worth  about  $30,  and  that  i 
the  2,580-acre  tract,  to  the  end  of  course  that 
the  prospective  customer  whose  presence  had 
been  arranged  for,  might  be  stimulated  and  enc 
to  close  a  trade  with  the  company. 

Weston  testified:  "I  done  it  for  $1,000  and 
got  it  either.  "  *  *  Q.  Was  this  contract,  i 
you  agreed  to  pay  $65  an  acre  for  land  which 
worth  to  exceed  $30,  signed  in  Raasch 's  prese 
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that  is  what  I  was  getting  my 
Such  was  the  inception  of  the 

in  which  Warner  knowingly 
Jed  the  pretended  negotiations 
e  company.  Every  fraudulent 
was  impressively  staged  as  a 
;  the  presence  of  the  unsuspeet- 
's  after  Raasch  went  home  the 
contract,  having  served  their 
xoyed. 

le  the  company  induced  Raasch 
30,  1916,  to  execute  a  convey- 
employee,  Warner,  without  any 
This  was  done,  as  represented 
tch,  merely  as  a  convenience  in 
er  representing  himself  to  he  a 
spondent  of  a  loan  company  in 
wever,  that  Warner  had  a  wife 
ing  in  Minneapolis  at  the  time, 
asch  that  out  of  the  money  so 
300  mortgage  on  his  Nebraska 

and  the  remainder  would  he 
North  Dakota  land.  The  Ne- 
id  by  John  F.  Webber  and  the 

ch  and  Warner  came  together 
i,  Iowa,  to  procure  the  $35,000 
;ements  for  the  loan  to  be  made 
•e  made  by  Raasch.  Webber 
£5,000  payable  to  Warner  and 
ompany  at  Valley  City,  where 
mpany.  No  additional  money 
Webber  on  the  $35,000  mortgage. 
Webber's  mortgage  lien  of 
i. 

[strict  court  that  on  April  22, 
and  delivered  to  Lund  a  deed 
is  supported  by  the  evidence. 


Land  Co. 

Tovementg  placed  on  the 
's  tenants  that  cost  him 
res  were  incurred  in  re- 
3  of  the  land  company 
nd  would  shortly  be  per- 
ed  to  him  pursuant  to 
not  yet  harvested  when 
ompany  was  forfeited, 
r  have  possession  of  the 
he  ever  receive  any  rent 
of  his  expenditures  nor 

0  mortgage  lien  that  was 
All  of  this  outlay  and 

ntly  a  part  of  the  fraud- 
d  by  the  company.  The 
rented  by  Raasch  to  five 
*ase  contracts  were  made, 
ses  were  taken  by  Raasch 
n  one  lease  at  Lund's  re- 
t  the  land  company,  and 

1  one  of  the  fraudulent 
*pt  to  the.  tenants  Raasch 
sion  of  any  part  of  the 

lintiff  waived  the  fraud 
contract.  But  he  cannot 
auBe  he  did  riot  discover 
September,  1916,  and  on 
a  it  could  reasonably  be 
During  the  time  that  the 
>  of  Warner  and  Aamoth 
operation  of  law,  held  in 
title  to  the  land  held  by 
obtained  by  fraud,  hence 
reated  with  Raasch  as 
ney,  69  Neb.  742;  1  Perry, 
Such  a  trust  is  excepted 


be  sta 

been  '. 
of  the 
the  cr« 
d,  bec£ 

title  i 

'licago, 

The 

where 
condit 
Aaser 
rchase 
of  the 

the  tr 
i  from 
tachmi 
in  the 
iredito: 
;6th  ec 
action, 
e  reac 
le  dis( 
gment 


y  of  t 
on  the 
debtor 


*TOR, 

:  al.,  j 

r  1,  191f 
ilch  did 
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the  right  of  recovery  granted  in  this 
brought  within  two  years  after  the 


tct  court  for  Douglas  county: 
udge.     Affirmed. 


ppellant. 


member,  1911,  one  John  Butera 
)maha,  while  employed  as  a 
iwn  as  the  Flatiron  Building. 
Gtengo  became  administrator 
;ate  of  the  said  John  Butera, 
dministrator,  on  December  5, 
petition  against  the  said  John 
ss  as  the  J.  C.  Mardis  Com- 
th  the  wrongful  death  of  the 
pas  commenced  under  and  by 
of  section  1429,  art.  VIII,  eh. 
ions  by  or  against  executors." 
)  this  petition,  and  after  sub- 
was  sustained,  the  decision 
id  not  state  a  cause  of  action, 
:s  had  elapsed  from  the  ac- 
ie  beginning  of  the  action.  The 
429,  commonly  known  as  Lord 
i  prescribe  limitations  and  a 
action  which  did  not  exist  at 
mion  law  the  cause  of  action 
be  claimant.  This  statute  was 
ledy  and  to  entitle  representa- 
•son  to  begin  a  cause  of  action 
nth  of  the  deceased,  and  that 
d    by    an    administrator,    duly 
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qualifying,  and  acting;  so  that  said  injured 
might  obtain  a  pecuniary  benefit  resulting  fr( 
wrongful  injury,  or  death. 

It  is  also  provided  in  said  act  that  every  sue. 
shall  be  commenced  within  two  years  after  the  < 
said  person.  This  provision  is  contrary  to  the 
statutory  provision  with  respect  to  limitatk 
that  section  of  said  general  statute  provid 
when  the  party  wanted  places  himself  without  tl 
diction  of  the  court,  absconds,  or  stays  in  hiding 
service  cannot  be  had  upon  him,  then  in  that  < 
statute  shall  cease  to  operate;  while  in  the  casi 
the  section  of  the  statute  under  which  this  a 
brought  has  its  provisions  checked  and  hemme 
lie  rein  before  stated,  and  every  action  brough' 
it  must  be  commenced  within  two  years.  T! 
proposition  is:  As  this  action  was  not  eommei 
more  than  two  years,  does  the  petition  state 
of  action?  We  are  met  with  the  proposition 
should  construe  the  statute  of  limitations  as  r 
for  in  section  1429,  together  with  section  7577,  ! 
1913,  and  the  toll  for  the  time  which  defendant 
away  from  the  jurisdiction  of  the  court  sh 
allowed,  and,  if  this  was  done,  then  the  petition 
cause  of  action.  We  are  deciding  the  proposit 
construing  section  1429  for  the  purpose  of  asce 
whether  the  limitations  provided  in  said  sectior 
be  construed  so  as  to  give  it  effect,  or  wh< 
should  be  construed  so  as  to  modify  and  limit 
visions  so  as  to  bring  it  under  the  general  sta 
limitations  in  section  7577.  While  it  is  true  that 
7577  provides  that  the  statute  of  limitations 
run  during  the  time  the  defendant  is  absent  f: 
state,  absconds,  or  keeps  himself  from  the  juri 
of  the  court,  it  is  also  true  that  in  square  contr 
to  this  and  against  it  is  the  section  of  the  sti 
limitations  provided  in  section  1429.  The  ques 
Which  shall  prevail?     This  is  an  important  q 
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contains  a  proposition  that  is  decisive  of 

opinion  that  as  "section  1429  is  a  mere  para- 

comprises  an  entire  act  beginning  with  1420, 
ade  with  reference  to  this  principal  act  and 
t  of  any  other,  it  was  made  to  control 
e  absolutely  a  time  within  which  an  action 
mmenced.  If  it  were  not  so,  then  it  would 

very  easy  for  the  legislature  to  have  the 
g  clause  that  is  found  under  section  7577; 
ich  as  it  does  not  contain  any  exception, 
ch  provision,  and  no  saving  clause  what- 
evident  that  it  means  just  what  it  says; 

does,  then  the  demurrer  in  this  case  was 
istained,  and  the  action  properly  dis- 
:  there  was  any  saving  clause  provided  for 
tion  1429,  why  was  it  not  placed  there!  If 
to  provide  a  condition  which  modifies  and 
itatute  of  limitations,  then  why  did  it  not 
'he  answer  is:     It  was  never  intended  to  be 

way  than  the  way  that  we  find  it.  This 
oot  alone  peculiar  to  Nebraska  in  this  pro- 
is  a  provision  that  has  been  enacted  in  many 
j  of  the  Union.  Lord  Campbell's  Act  is  in 
y,  and  has  been  for  many  years  in  the  states 
irk,  Arkansas  and  Kansas,  and  we  have  in- 
is  given  by  the  supreme  courts  of  each  of 
i  with  reference  to  the  particular  matter  in 

Kavanagh  v.  Folsom,  181  Fed.  401.  Also  it 
ited  that  both  by  principle  and  analogy  the 

meant  to  put  in  this  statute  the  limitation 
d,  and  which  has  been  interpreted  as  above 
:he  courts.  Whenever  the  legislature  makes 
eet  a  situation  not  met  by  the  common  law, 
ure  has  the  inherent  right  to  provide  what- 
ay  deem  proper  and  essential  to  meet  a 
situation  not  heretofore  met.  For  instance, 
ska    legislature    has    enacted    statutes    fixing 
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the  limitation  thereto  different  from  tht 
utes  of  limitations.  For  instance,  the  co 
not  provide  a  remedy  for  one  receivi 
while  traveling  over  a  county  bridge,  an 
demand  the  legislature  passed  an  act,  sect 
St.  1913  (Laws  1889,  ch.  7),  for  th 
making  counties  liable  for  damage  to  p< 
erty.  Section  2995  reads  in  part:  "Prov 
that  such  action  is  commenced  within  i 
the  time  of  the  injury  or  damage  occu 
here  in  this  statute  is  another  statute  wi 
the  county's  liability  in  an  action  growin 
tive  bridges  that  makes  a  statute  of 
culiar  to  and  especially  provides  for  the 
Then  when  the  legislature  passed  Lord  C 
and  gave  it  a  statute  of  limitations  pecul 
simply  was  doing  what  it  had  heretofor 
has  been  and  is  recognized  as  peculiar  I 
power  of  ■  the  legislature  itself.  This 
special  provision  of  the  statute  of  30  di 
has  been  held  by  this  court  to  he  con 
then  it  is  constitutional  to  enact  a  statul 
limiting  liability  to  within  30  days,  ■ 
constitutional  and  proper  to  pass  a  stat 
act  to  24  months!  The  same  authority  < 
makers  that  enacted  section  2995  enacte 
and  each  lawmaking  body  operated  an 
passed  this  law  under  the  same  Consti 
as  has  been  held,  it  was  constitutional 
under  the  same,  or  similar  circumstanci 
constitutional  to  do  the  other  under  a 
In  the  case  of  the  City  of  South  Omafa 
72  Neb.  382,  it  is  held : 

"Where  a  statute  grants  a  new  rem* 
same    time    places    a    limitation    of   tim< 
the  person  complaining  must  act,  the 
limitation  of  the  right  as  well  as  of  the 
the  absence  of  qualifying  provisions  or 
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to  avail  himself  of  the  remedy  must 
ly  within  the  limitations." 

this  case  is  absolutely  pat,  and  on 
.t  the  legislature  is  making  a  special 
attach  to  this  provision  a  statute  of 
provide  for  a  different  time  than  the 
in  the  general  statute,  this  court  has 
position  and  the  constitutionality  of 
2  plaintiff  in  this  action,  it  follows,  is 
lis  remedy  to  bring  himself  strictly 
ns  provided  in  Lord  Campbell's  Act. 
je  County,  64  Neb.  627.  In  the  case 
of  Kearney,  80  Neb.  51,  we  have 
f  absolutely  in  point.  We  have  in 
ion  where  plaintiff  was  physically  in- 
orm  a  duty  enjoined  by  law;  that  is, 
on  within  a  certain  time.  This  court 
ioes  not  excuse  nonperformance,  and 
n  is  not  available  to  extend  the  time, 
unity  to  fix  statutory  liability  upon 
support  of  this  proposition  cites 
Fremont,  70  Neb.  577.  In  that  case, 
is  the  precise  situation  we  have 
court  following  the  same  and  ap- 
Uis  v.  City  of  Kearney,  supra,  the 

sks  this .  court  to  hold  that  the  oral 
:.  To  do  so  would  be  to  nullify  the 
the  province  of  the  courts  to  make 
to  it  exceptions  not  intended  by  the 


a  scintilla  of  an  excuse  to  read 
ard  Campbell 's  Act  that  was  not 
iU.vuwu  *v  w„  lawmakers,  nor  is  there  directly, 
or  indirectly,  any  intention  to  do  the  thing  which  they 
did  not  do.  To  do  so  would  be  to  nullify  the  statute 
and  place  a  construction  and  meaning  upon  it  that  waa 
never  intended  by  the  legislature.    In  Madden  v.  Lan- 
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caster  Covnty,  65  Fed.  188,  we  have  a  case  t! 
to  the  federal  court  on  the  question  of  the  si 
limitations  in  the  special  statute  in  the  spec 
act,  which  provided  that  an  action  must  be  ' 
within  thirty  days  after  the  injury."  The  coi 
"It  does  not  violate  the  Constitution  of  th; 
either  by  granting  to  counties  a  special  immi 
by  amending  the  general  statute  of  limitations 
containing  or  repealing  the  section  amendei 
before  the  passage  of  said  act,  counties  were  d 
to  suit,  and  the  act  imposed  a  new  liability 
might  be  limited  in  any  way  the  legislature  saw 
That  is  the  precise  situation  in  the  case  at  \ 
fore  the  passage  of  the  Lord  Campbell  Act,  tl 
no  provision  for  damages  growing  out  of  ir 
death,  and  this  act  meets  that  situation.  There 
legislature  had  the  right  to  limit  it  in  any  wa; 
fit.  It  always  follows  that  where  a  statute  c 
new  right  of  action,  as  Lord  Campbell's  Act 
provision  and  limitation  of  time  within  which  a 
must  be  brought,  an  objection  cannot  be  made 
time  is  unreasonably  short  and  cannot  be  ent< 
In  Madden  v.  Lancaster  Covnty,  supra,  we  fin< 
learned  discussion  and  the  statute;  upheld,  in  ; 
ion  by  Judge  Sanborn.  It  has  also  been  held 
court  in  the  case  of  Woods  v.  Colfax  County, 
552,  that  a  county  is  not  liable  for  an  action,  < 
gence  of  action  by  its  officers,  unless  made  so  ! 
lative  enactment,  and  sustain  the  action  under 
of  1889  making  counties  liable.  Then  the  pro 
looks,  both  from  the  standpoint  of  princi] 
analogy,  that  these  decisions  settle  the  question 
and  it  cannot  be  denied -that  the  legislature 
right  to  fix  any  time  it  pleases  in  the  matter  o: 
tions  to  any  special  act  passed  by  it. 

In  the  case  of  Anthony  v.  St.  Louis,  I.  M,  &  S 
108  Ark.  219,  it  was  held:  "In  an  action  ai 
railway  company  for  damages  for  the  wrongfu 
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he  complaint  shows  on  its 
>t  brought  within  the  two 
j,  the  defendant  may  avail 
lemurrer."  Now  this  is  a- 
if  limitations  requires  the 
two  years,  and  if  in  that 
f  to  our  own,  a  defendant 
ection  by  a  demurrer,  why 
In  the  Arkansas  case  the 
i  for  wrongful  death,  such 
within  two  years  after  the 
the  two  statutes  relate  .to 
s  no  necessary  repugnance 
Then  we  have  a  case  here 
,  with  respect  to  statutes 
n  the  case  at  bar,  wherein 
have  a  general  statute  of 
longer  and  different  thne 
Act.  We  find  the  Arkan- 
isolntely  the  limitation  of 
.  Lord  Campbell's  Act. 
'issouri  P.  R,  Co.,  65  Kan. 
on,  the  same  question  that 
nd  that  is:  What  are  th-? 
:  out  of  death  by  wrongful 
Jivil  Code  (Gen.  St.  Kan. 
lat  is  known  as  the  Lord 
r  damage  growing  out  of 
did  not  exist  at  common 
ssting  to  note  what  tbe 
•i  upon  that  point.  The 
limitation  of  two  years 
such  action  must  be  coin- 
i  upon  the  exercise  of  the 
this  time  is  not  extended 
al  of  a  former  action,  as 
provided  in  section  23  oi  tne  Code." 
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Thus  these  courts  hold  wherever  Lord  Ci 
Act  has  been  interpreted,  that  the  right  eonl 
Buch  statute  is  a  conditional  one,  and  that  pla 
such  actions  must  bring  themselves  clearly  w 
prescribed  conditions  necessary  to  conferring 
of  action.  So  the  plaintiff  in  this  case,  in 
remedy  under  the  provisions  of  Lord  Campb< 
had  to  bring  himself  clearly  within  the  prescr 
ditions  necessary  to  conferring  the  right  o 
In  support  of  these  views,  see  Bretthauer  v.  <. 
79  N.  J.  Law,  223,  Anthony  v.  St.  Louis,  I.  M. 
Co.,  108  Ark.  219,  and  Beebe  v.  Doster,  36  I 
Therefore  both  from  fact  and  analogy,  and  : 
plain  provisions  of  Lord  Campbell's  Act,  we 
that  as  the  plaintiff,  John  Butera,  was  killed  or 
ber  15,  1911,  and  this  action  was  instituted  oi 
ber  5,  1913,  that  more  than  two  years  have 
from  the  death  to  the  filing  of  the  petition, 
issuance  of  the  summons. 

Lord  Campbell 's  Act  is  denominated  by 
Jersey  supreme  court  as  the  "death  act,"  i 
court  say:  "But  this  provision  of  the  death  a 
an  ordinary  statute  of  limitations.  It  open 
only  as  a  limitation  of  the  remedy  given  the 
but  also  is  a  limitation  of  the  liability  which  i 
against  defendants."  See  Bretthauer  v.  J 
79  N.  J.  Law  223,  225.  This  is  the  real  tenor  of 
and  this  interpretation  is  put  upon  it  by  all  tl 
speaking  with  respect  to  the  provisions  of 
New  York,  Kansas,  and  Arkansas,  without 
tion,  have  held,  in  cases  precisely  like  the  om 
that  the  statute  of  limitations  here  involved  *f 
only  the  limitation  of  the  liability,  but  the  time 
cases  may  be  brought,  and  by  analogy,  in  a  si 
ing  a  special  limitation,  this  court  has  held  I 
thing. 

Then,  in  view  of  this  discussion  herein  subra 
conclude    that   section    1429,    Rev.    St.    1913,   a 
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es  by  death  by  wrongful  act, 
imon  law.  The  enactment  of 
vides  a  rule  for  the  statute 

operate  as  a  condition  pre- 
u;  this  time  the  statute  fixes 
vision  is  absolute;  as  it  has 
e  strictly  adhered  to. 

judge  is  in  accordance  with 

Affirmed. 
in  the  decision. 

ruing  statutes  were  more  or 
ly  they  were  pretty  strictly 

In  some  cases  those  rules 
es  a  meaning  that  clearly  the 

In  modern  times  the  courts, 
more  careful  to  ascertain  the 
j  of  legislation.  If,  from  the 
;  is,  the  defect  in  the  law  that 
ly,  in  view  of  existing  con- 
everybody,  and  the  form  and 
tself,  the  real  intention  and 
can  be  ascertained,  that  in- 
ld  control  the  courts. 
ision,  a  defendant  who  has 
aages  under  the  statute  con- 
im  for  damages  and  relieve 
by  absconding  or  concealing 
n  named  in  the  statute  has 
of  limitations  is  construed  to 
he  legislature  intend  such  a 
he  limitation  for  ordinary 
9  no  specific  limitation  pro- 
le from  four  to  two  years, 
;han  is  provided  for  varioua 
led.  They  gave  the  injured 
ion,  a   remedy  which  he  did 
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not  have  before,  and  we  all  agree  that  1 
cept  the  limitation  which  the  legislature 
place  upon  that  remedy.  Did  the  lawma 
to  make  that  remedy  depend  upon  a  conti 
might  be  under  the  control  of  the  very  pi 
whom  the  remedy  is  given?  There  ib  a  j 
vision  of  the  Code:  "If,  when  a  cause  of  ac 
against  a  person,  he  be  out  of  the  state,  or  si 
aconded  or  concealed  himself,  the  period  lire 
commencement  of  the  action  shall  not  bt 
until  be  come  into  the  state,  or  while  he  i: 
or  concealed."  Rev.  St.  1913,  sec.  7577. 
are  construing  has  a  special  limitation,  ■ 
positive  language:  "Every  such  action  sh 
menced  within  two  years  after  the  death  < 
sons"  (Rev.  St.  1913,  sec.  1429)  and  will 
of  an  exception  or  qualification.  This  is  an 
rule  of  construction  and  has  been  frequentl; 
this  state,  and  in  fact  the  plaintiff  cone 
brief  that  this  rule  applies  in  this  cast 
majority  opinion  is  entirely  devoted  to  its 
Conceding  then  that  such  actions  "must  be 
within  two  years, ' '  what  shall  we  say  as  to  t 
of  the  legislature  as  to  when  such  acti< 
deemed  to  be  commenced.  There  is  a  gener 
of  the  Code  that  "An  action  shall  he  d« 
menced,  within  the  meaning  of  this  chapter 
defendant,  at  the  date  of  the  summons  whi< 
upon  him."  Rev.  St.  1913,  sec.  7580. 
derogation  of  the  common  law.  The  gen 
that  an  action  is  deemed  commenced,  withij 
ing  of  the  limitation  statutes,  when  the  pi 
filed  in  court  and  summons  issued,  and  a 
attempt  to  get  service  iB  made.  1  Cyc. 
C.  L.  p.  338,  sec  20.  In  enacting 
we  are  construing,  did  the  legislati 
that  this  special  statute  should  apply  to  t 
or  was  the  act  made  complete  in  itself  as 
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3pecial  provisions  of  the  Code,  relying 
-law  rulet  This  is  the  question  dis- 
l  upon  by  the  plaintiff  in  his  brief, 
ae  majority  opinion  which  discusses 
a  some  repetition,  the  point  which  is 
itute  expressly  names  and  fixes  the 
m,  and  although  so  much  depends  up- 
vhich  it  was  intended  to  give  to  the 
commenced,"  there  is  no  express  ex- 
Ision  upon  that  point  in  the  act.  The 
y  urged  this  fact  as  indicating  that 
lat  the  special  provision  of  the  Code 
Hon  is  deemed  to  be  commenced  shall 
.  But  this  suggestion  is  not,  as  it 
icient  to  determine  the  matter.  Sec- 
y  limits  its  application  to  the  actions 
shapter  of  which  it  is  a  part,  "An 
emed  commenced,  within  the  meaning 
thereby  expressly  limiting  its  ap- 
;s  under  which  the  limitation  is  not  al- 
e  the  defendant  conceals  himself  and 
Since,  in  this  act,  the  two  years' 
ute  whether  service  can  or  cannot  he 
>  run  when  the  action  is  commenced. 
iction  should  be  deemed  commenced, 
jion,  not  one  generally  recognized, 
pplicable  to  a  particular  chapter  of 
ot  necessarily  be  thought  to  apply  to 
listinct  act  which  disregarded  other 
ons  of  the  general  Code.  If  the 
red  to  the  lawmakers  that  the  courts 

apply  some  ancient  rules  of  con- 
d  that  one  special  provision  of  the 

been  rejected  and  another  retained, 
ly  would  be  rendered  nugatory  when- 
;  could  evade  service,  they  would  have 
finitely  the  intention  of-  the  statute, 
r  the  defect  in  the  law  which  this 
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statute  was  intended  to  remedy,  the  conditions  then 
existing  which  are  well  known  by  all,  and  the  statutes 
then  existing,  we  must  conclude  from  a  consideration 
of  this  statute  itself  that  the  intention  of  the  legis- 
lature was  that  under  this  statute  an  action  is  deemed 
commenced  as  the  common  law  declares.  In  this  case 
the  plaintiff  acted  in  good  faith  and  commenced  an 
action  before  the  two  years  expired,  had  summons 
issued,  and  had  a  summons  in  garnishment  also  issued. 
The  garnishment  summons  was  properly  served,  and 
the  garnishee  appeared  specially  and  made  some  ob- 
jections to  the  form  of  the  petition,  and  a  new  garnish- 
ment summons  was  issued,  so  that  if  Lord  Campbell  !s 
Act  iB  complete  in  itself  and  an  action  is  deemed  to  be 
commenced  as  at  common  law  and  without  reference 
to  the  special  provisions  of  the  Code,  the  action  was 
in  time.  ■ 

The  legislature  never  intended  that  a  just  cause  of 
action  could  be  defeated,  as  this  action  is  now  de- 
feated. 


Teofil  Novak,  appellee,  v.  Omaha  &  Lincoln  Railway 
&  Light  Company,  appellant. 
Filed  February  1,  1919.     No.  20337. 

Street  Railways:  Operation:  Actionable  Negligence.  It  la  the  duty 
of  the  motorman  of  an  interurban  car,  who  sees  a  frightened  team 
upon  the  highway  close  to  the  track  in  ample  time  to  prevent 
damage,  to  slow  down  his  car  so  as  to  bring  It  either  to  a  atop, 
or  under  control  as  he  approaches  the  team,  and  if  he  fails  to  take 
such  precaution,  and  aa  a  consequence  damages  result,  his  failure 
will  constitute  actionable  negligence. 

Appeal  from  the  district  court  for  Douglas  county: 
Lee  S.  Estelle,  Judge.    Affirmed  on  condition. 

Brome  <&  Brome  and  Joseph  P.  Uvick,  for  appellant. 

Jamieson  <&  O'Sullivan,  contra. 
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ais  case  have  found  upon  conflicting 
iing  the  triers  of  fact,  that  they  not 
it  to  do  this,  but  it  was  their  duty  to 
ras  the  truth  after  all  testimony  had 
nd  on  their  conscience  and  judgment, 
ns  of  the  court,  determine  as  to  which 
vail;  "and  this  finding  of  fact,  un- 
;,"  will  not  be  disturbed,  because  the 
of  fact  is  absolute  so  long  as  it  find* 
truth  and  justice:  and  their  finding 
i  whose  carelessness  and  negligence  is 
le  injury  complained  of,  in  our  judg- 

that  the  car  was  going  east,  and  the 
team  were  going  west,  and  the  team, 
ar,  became  frightened  and  unmanage- 
red  when  the  car  was  at  least  one 
that  being  300  feet  or  more)  away 
Then  it  devolved  upon  the  motorman 
to  bring  its  speed  under  absolute  con- 
car  could  be  brought  to  a  standstill 
:eet;  but,  instead  of  doing  this  as  a 
itious  man  would  naturally  do,  he 
the  car  run,  and  never  at  any  time 
:  trouble  did  he  stop  it  at  all,  but 
lened  its  speed.  The  motorman  then 
:ar  when  a  block  away,  and  being  on 
1  absolutely  have  stopped  the  car  and 
ident  but  instead  he  chose  to  keep  en 
nsiderable  speed  and  by  so  doing  ran 
the  plaintiff  herein.  This  situation, 
*es,  is  obvious,  and  not  in  any  way 
;  motorman,  and  a  companion,  a  dis- 
i,  and  all  parties,  so  far  as  that  is 
;he  car  was  not  stopped  at  all,  and  it 
could  have  been  stopped  to  a  daad 
ve  avoided  the  accident.    The  motor- 
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responsible  for  this  accide] 
herefrom.  The  only  qu< 
j:  To  what  extent  were 
d  is  the  judgment  reaso 
a  presents  some  difficulty. 

are  deciding  herein,  aft 
:    Was   the   verdict   exce 

sustain  the  amount  of 
I  To  this  proposition  w 
;nt  and  competent  eviden 
,000.  The  evidence  does  1 
at  injury.     The  attending 

formed  on  the  hip  join 
disclosed  no  such  callous 

The   man   making  this 
as  an  expert,  says  that, 
cent,  it  would  be  ascerte 
on  disclosed  no  permane 
and  other  evidence,  it  s€ 

excessive.  After  the  ex 
the  testimony,  we  conclud 
find  that  the  amount  enti 
aintiff  herein  is  $1,500.  1 
mittitur  in  the  sum  of  $2,i 
udgment  is  reversed  and 

trial. 

Affirmed  on  co 

isenting. 

iile  driving  west  alongsic 
id  some  trouble  with  his  h 
nrs  approaching  from  th 
ral  hundred  feet,  and  thi 
oise  of  this  approaching  c 
le  defendant  concedes  that, 
lorses  were  firBt  observe 
was  running  at  a  speed  o: 
.  The  plaintiff  testified  tl 
)  miles  an  hour.     The  pla 
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e  car  did  not  slacken  its  speed  until  th<i 
lined  of  occurred.  Plaintiff's  witness 
)  so  testified.  These  two  witnesses 
h  an  interpreter,  and  either  because  of 
ecause  they  were  reckless,  their  testi- 
mliar  and  possibly  in  some  respects  in- 
e    defendant 's    witness    Westover,    who 

the  motorman,  testified  that,  before  the 
bserved  by  the  motorman,  the  car  was 
to  exceed  25  to  30  miles  an  hour,  and 
pas  reduced  when  about  two  blocks  from 
hat,  when  the  car  came  in  contact  with 
it  was  moving  10  or  12  miles  an  hour, 
testified  to  the  same  condition.  Critch- 
;er  on  the  car,  testified  that,  when  the 

600    feet    from    the    accident,    it    was 

miles  an  hour,  and  when  the  car  was 
»m  the  team  it  seemed  to  rather  sud- 

that  then  "the  team  turned  around  a 
e  south,  looking  away  from  the  car ; 
ilaintiff)  kind  of  slapped  them  a  little 

thought,  and  then,  when  the  motorman 

up  a  little  bit — it  was  slowed  up  a 
he  started  up  like  they  were  going  off; 
rything  was  all  right  again,  and  they 
iy  made  up  until  they  came  about  even, 
am  backed  up,  and  started  backing  up, 
I  clear  down  into  the  car.  Q.  How  far 
or,  the  rear  end  of  the  cultivator,  from 

the  horses  were  turned  to  the  south, 
'  started  to  back?  A.  They  were  back 
>f  the  road;  I  should  think  it  would 
ibly;"  and  that  when  the  collision  took 

of  the  car  was  from  5  to  8  miles  an 
unother  witness,  testified  that,  when  the 

about  500  feet  from  the  place  of  tha 

going  "from  10  to  12  miles,  somewhei-e 

The  car  conductor  testified  that  at  the 
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time  of  the  collision  tlio  car  was  going  from  8 
miles  an  hour.  The  speed  of  the  oar  when  it 
1,000  or  more  feet  from  the  place  of  the  ae< 
could  not  be  the  proximate  cause  of  the  injury 
there  is  very  little  contention  in  the  hriefs  upon 
point.  The  theory  of  the  defendant,  which  seei 
be  fairly  well  supported  by  the  evidence,  is  that, 
the  motorman  first  saw  this  team  so  near  the 
he  immediately  reduced  the  speed  of  the  car  to 
10  miles  an  hour,  and,  as  he  approached  the  pla 
the  team  had  crossed  the  track  and  was  sta: 
quietly  with  the  cultivator  between  them  ant 
track  some  10  or  15  feet  from  the  track;  that 
was  then  no  appearance  of  danger  to  the  plaintiff  t 
team;  and,  as  the  car  was  passing  them,  they  sud 
backed  the  cultivator  against  the  side  of  the  car, 
was  the  substance  of  the  defense,  and  it  was  conti 
that  the  evidence  entirely  failed  to  show  that  the 
ditions  were  such  as  to  make  it  reasonably  aj 
necessary  to  stop  the  car  entirely,  in  order  to  i 
injuring  the  plaintiff.  This  defense  and  some  queE 
of  errors  occurring  at  the  trial  and  in  the  instruc 
are  the  matters  discussed  in  the  defendant's  briei 
they  are  not  mentioned  in  the  majority  opinion. 
I  cannot  concur  in  this  disposition  of  the  case. 


George     O.     Dodge,    appellee,    v.     Clara     I.    He 
appellant/ 
Piled  Febhuary  1.  1919.    No.  20291. 

1.  Appeal  In  Equity:  Time.  Under  the  provisions  of  section 
Rev.  St.  1913,  as  amended  by  the  legislature  In  1917  (Laws 
ch.  140),  the  time  for  taking  an  appeal  In  an  equity  cause  1 
to  run  from  the  date  of  the  entry  of  the  decree  or  final  or 
no  motion  tor  a  new  trial  la  filed.  When  a  motion  for  a  new 
la  filed  in  an  equity  cause,  the  time  for  taking  an  appeal  beg 
run  from  the  date  ol  the  overruling  of  the  motion.  Smith  i 
ver,  58  Neb.  429,  distinguished. 
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2.  Husband  and  Wife:  Note  of  Married  Woman:  Presumption. 
When  a  married  woman  signs  a  note  there  is  no  presumption  that 
she  intended  thereby  to  fasten  a  liability  upon  her  separate  es- 
tate.   Orand  Island  Banking  Co.  v.  Wright,  63.  Neb.  574. 

3.   :  :  Deficiency  Judgment.     In  an  action  in  equity  to 

foreclose  a  real  estate  mortgage  given  to  secure  notes  signed  by 
husband  and  wife,  judgment  for  deficiency  cannot  be  rendered 
against  the  wife  when  it  appears  by  the  pleadings  that  she  was 
a  married  woman  when  she  signed  the  notes,  unless  the  issue  as 
to  her  liability  to  a  deficiency  judgment  is  raised  by  proper  alle- 
gations in  the  pleadings. 

Appeal,  from  the  district  court  for  Dodge  county: 
Frederick  W.  Button,  Judge.  Reversed,  with  direc- 
tions. 

J.  E.  Daly,  for  appellant. 

C.  E.  Abbott,  contra. 

McGirr,  C. 

This  is  an  action  in  equity  to  foreclose  a  real  estate 
mortgage.  The  cause  was  tried  to  the  court  and  a 
decree  in  favor  of  the  plaintiff  was  entered.  The  mort- 
gaged property  *was  sold  by  the  sheriff  and  the  sale 
was  confirmed.  Thereafter  the  plaintiff  filed  his  motion 
for  deficiency  judgment  against  the  defendants,  Michael 
T.  Healey,  Clara  I.  Healey,  and  Mary  E.  Nichols. 
Order  to  show  cause  why  a  deficiency  judgment 
should  not  be  rendered  was  entered  and  was  served  up- 
on the  defendants.  The  defendants  Michael  T.  Healey 
and  Clara  I.  Healey  filed  objections  to  deficiency  judg- 
ment against  them.'  On  May  16,  1917,  a  hearing  was 
had  upon  the  motion  for  deficiency  judgment  and  the 
objections  thereto,  and  judgment  for  deficiency  was 
entered  against  the  defendants,  Michael  T.  Healey, 
Clara  I.  Healey,  and  Mary  E.  Nichols.  On  May  18, 
1917,  the  defendants  Michael  T.  Healey  and  Clara  I. 
Healey  filed  a  motion  for  a  new  trial,  which  motion 
was,  on  June  11,  1917,  overruled  by  the  trial  court. 
The  defendant  Clara  I.  Healey  appealed  from  the 
deficiency  judgment  rendered  against  her,  and  filed  her 
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transcript  in  this  court  on  August  21,  1917.  The  plan 
tiff  has  filed  a  motion  to  dismiss  the  appeal  on  tt 
ground  that  the  transcript  was  not  filed  within  tl 
time  required  by  statute. 

The  plaintiff  relies  upon  the  decisions  rendered  t 
this  court  in  Smith  v.  Silver,  58  Neb.  429,  and  Ogde 
v.  Garrison,  82  Neb.  302.  In  Smith  v.  Silver,  supn 
it  is  said  in  the  syllabus: 

"A  motion  for  a  new  trial  is  not  essential  to  a  r« 
view  of  an  equity  cause.  The  filing  of  a  motion  for 
new  trial  will  not  extend  the  time  for  prosecuting  a 
appeal.  The  time  for  taking  an  appeal  begins  to  ru 
from  the  date  of  the  entry  of  the  decree  or  final  orde: 
and  not  from  the  overruling  of  the  motion  for  a  ne' 
trial." 

When  the  decision  in  that  case  was  rendered  th 
statute  provided  ^r  a  review  in  this  court  by  pre 
ceedings  in  error  in  actions  at  law,  and  for  a  trial  d 
novo  in  this  court  upon  appeal  in  suits  in  equity.  Aj 
peals  in  suits  in  equity  were  governed  by  section  675  c 
the  Code  (Comp.  St.  1897).  We  quote  a  portion  c 
that  section  as  follows: 

"That  in  all  actions  in  equity  either  party  may  af 
peal  from  the  judgment  or  decree  rendered  or  fins 
order  made  by  the  district  court,  to  the  supreme  com 
of  the  state ;  the  party  appealing  shall  within  si 
months  after  the  date  of  the  rendition  of  the  judg 
ment  or  decree,  or  the  making  of  the  final  order,  pre 
cure  from  the  clerk  of  the  district  court  and  file  in  th 
office  of  the  clerk  of  the  supreme  court,  a  certifie 
transcript  of  the  proceedings  had  in  the  cause  in  th 
district  court." 

In  Smith  v.  Silver,  supra;  section  675  of  the  Cod 
was  construed  to  mean  just  what  it  said  in  plain  Ian 
guage,  that  the  party  appealing  shall  within  six  month 
after  the  date  of  rendition  of  the  judgment  or  decree 
or  the  making  of  the  final  order,  procure  and  file  in  th 
office  of  the  clerk  of  this  court  a  certified  transcripi 
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In  the  year  1905  the  legislature  repealed  section  675 
of  the  Code,  and  other  sections  of  the  Code  providing 
for  a  review  in  this  court  by  proceedings  in  error  of 
actions  at  law  adjudicated  in  the  district  courts,  and, 
in  lieu  of  all  these  sections  of  the  Code,  passed  a  new 
act  to  provide  for  appeals  to  the  supreme  court  in  all 
cases  except  criminal  cases.  Laws  1905,  ch.  174.  Sec- 
tion 1  of  this  act,  being  section  8186,  Bev.  St.  1913, 
provides  : 

"The  proceedings  to  obtain  a  reversal,  vacation  or 
modification  of  judgments  and  decrees  rendered  or 
final  orders  made  by  the  district  court,  except  judg- 
ments and  sentences  upon  convictions  for  felonies  and 
misdemeanors  under  the  Criminal  Code,  shall  be  by 
filing  in  the  supreme  court  a  transcript  certified  by  the 
clerk  of  the  district  court,  containing  the  judgment, 
decree  or  final  order  sought  to  be  reversed,  vacated  or 
modified,  within  six  months  from  the  rendition  of  such 
judgment  or  decree  or  the  making  of  such  final  order 
or  within  six  months  from  the  overruling  of  a  motion 
for  a  new  trial  in  said  cause;  the  filing  of  such  trans- 
cript shall  confer  jurisdiction  in  such  cause  upon  the 
supreme  court." 

In  the  year  1917  (Laws  1917,  ch.  140)  the  legislature 
amended  this  section  by  changing  the  time  for  filing 
the  transcript  from  six  months  to  three  months.  By 
the  act  of  1905  the  legislature  provided  a  uniform  pro- 
cedure to  obtain  a  reversal,  vacation  or  modification  of 
judgments  and  decrees  rendered,  or  final  orders  made 
by  district  courts  in  all  cases  except  criminal  cases. 
This  procedure  is  applicable  alike  to  actions  at  law  and 
suits  in  equity.  Under  the  long-established  practice 
in  this  state,  a  motion  for  a  new  trial  must  be  filed 
and  overruled  before  an  appeal  can  be  taken  to  the 
supreme  court  in  an  action  at  law;  while  in  a  suit  in 
equity  a  motion  for  a  new  trial  is  not  a  necessary 
precedent  to  an  appeal,  yet  a  motion  for  a  new  trial 
may  properly  be  filed  in  a  suit  in  equity,  and,  if  such 
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motion  is  filed,  the  time  for  taking  an  appeal  com- 
mences to  run  on  the  date  of  the  overruling  of  the 
motion  for  a  new  trial,  the  same  as  in  an  action  at 
law.  A  motion  for  a  new  trial  not  being  a  necessary 
precedent  to  an  appeal  in  a  suit  in  equity,  if  no  such 
motion  is  filed,  the  time  for  taking  an  appeal  com- 
mences to  run  on  the  date  of  the  entry  of  the  decree  or 
the  making  of  the  final  order  appealed  from.  The 
decision  in  Ogden  v.  Garrison,  supra,  is  not  in  conflict 
with  our  construction  of  the  statute.  In  that  case  it 
was  held:  "To  secure  a  review  of  an  equity  case  in 
this  court,  the  filing  of  a  motion  for  a  new  trial  in  the 
court  below  is  not  required."  In  the  case  at  bar  the 
transcript  was  filed  in  this  court  within  three  .months 
from  the  overruling  of  the  motion  for  a  new  trial, 
and  therefore  this  court  obtained  jurisdiction  of  the 
cause  on  appeal. 

In  the  case  at  bar  the  defendant  Clara  I.  Healey 
contends  that  the  trial  court  erred  in  rendering  a 
deficiency  judgment  against  her  for  the  reason  that 
when  she  signed  the  notes  and  executed  the  mortgage 
sued  on  she  was  a  married  woman  and  that  she  did 
not  contract  with  reference  to  her  separate  property, 
trade  or  business,  or  upon  the  faith  or  credit  thereof, 
and  with  the  intent  on  her  part  to  thereby  charge  her 
separate  estate.  In  answer  to  this  contention  the  plain- 
tiff says  that  Mrs.  Healey  was  precluded  from  pleading 
her  disability  to  contract  by  a  finding  made  by  the 
trial  court  in  the  decree  of  foreclosure,  that  plaintiff 
would  be  entitled  to  a  judgment  against  her  for  any 
deficiency,  citing  in  support  of  his  proposition  the 
decisions  of  this  court  in  Devries  v.  Squire,  55  Neb.  438; 
Stover  v.  Tompkins,  34  Neb.  465;  Brand  v.  Garneau,  61 
Neb.  287,  and  Patrick  v.  National  Bank  of  Commerce, 
63  Neb.  200.  The  rule  relied  upon  by  plaintiff  is  most 
clearly  stated  in  the  syllabus  of  the  case  last  cited,  as 
follows : 


saley. 

to  obtain  the  foreclosure 
sged  showing  a  personal 
fendants  for  the  payment 

for  deficiency  is  asked 
court,  in  its  decree,  finds 
i  for  the  payment  of  any 
■  a  sale  of  the  mortgaged 

such  decree  remains  in 
litted,  when  judgment  for 

up  facts  which  existed 
i  obtained,  to  show  that 

to  the  instant  case,  for 
j  alleged  in  the  petition 
n  the  part  of  the  defend- 
ition  is  an  ordinary  peti- 
eal  estate  mortgage.  The 
.ge  are  set  forth  in  the 
in  the  notes,  or  iu  either 

intended  thereby  to  bind 
eged  in  the  petition  that 
and  delivery  of  the  notes 
aley  and  Clara  I.  Healey, 

delivered  to  the  plaintiff 

married  state  of  Mrs. 
he  petition,  but  the  peti- 
"act  that  would  make  Mrs. 
judgment  regardless  of 
•   answer    the    defendants 

I.  Healey  admit  that  at 
delivery  of  the  notes  and 

and  wife.  The  evidence 
eserved,  and  is  therefore 
ion.  The  finding  in  the 
>uld  be  liable  to  a  defi- 
er,  aided  by  the  presump- 
at  the  trial  to  sustain  it, 
:    tending   to    prove    Mrs. 
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Healey's  liability  to  a  deficiency  judgment,  re$ 
of  her  married  state,  would  have  been  inadi 
under  the  pleadings.  It  will  not  be  presumed  tt 
evidence  was  erroneously  admitted  by  the  tria 
and,  if  it  had  been  admitted  and  was  now  befol 
would  not  be  considered  in  this  court  on  a  trial  t 
The  finding  in  the  decree  of  foreclosure  tJ 
plaintiff  would  be  entitled  to  a  deficiency  js 
against  Mrs.  Healey  is  not  sustained  by  the  pit 
and  did  not  preclude  Mrs.  Healey  from  plead 
disability  to  contract,  when  deficiency  judgmc 
sought  by  the  plaintiff.  In  her  showing  of  car 
deficiency  judgment  should  not  be  rendered 
her,  -Mrs.  Healey  alleged  that  she  was  a  married 
"the  wife  of  Michael  T.  Healey,  and  that  at  ; 
has  she  been  engaged  in  business  in  any  manne 
soever,  save  and  except  as  the  housewife  and  m< 
the  home  of  Michael  T.  Healey,  and  that  e 
not  carried  on  trade  or  business  on  her  si 
separate  account;  that  in  the  transaction  upoi 
the  above  entitled  action  is  based  Clara  I.  He* 
not  bind  her  separate  estate,  nor  was  the  a 
ation  for  the  necessaries  of  life  such  as  would 
her  liable  for  the  payment  thereof."  The  i 
moved  to  Btrike  Mrs.  Healey's  showing  of  cam 
the  files  on  the  grounds  "that  the  allegations 
are  redundant  and  immaterial,"  and  "that  th 
does  not  show  any  reason  why  deficiency  ju 
should  not  be  rendered."  By  this  pleading  th< 
tiff  confessed  the  truth  of  Mrs.  Healey's  allf 
of  cause  why  deficiency  judgment  should  not 
dered  against  her,  but  sought  to  avoid  the  forct 
allegations  on  the  grounds  that  they  were  imi 
and  insufficient.  We  think  that  Mrs.  Healey's  i 
of  cause  was  material  and  amply  sufficient,  to  sh 
she  was  not  liable  to  a  deficiency  judgment.  In 
ing  a  judgment  for  deficiency  against  the  de 
Clara  I.  Healey  the  trial  court  erred. 


r 
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"The  common-law  disability  of  a  married  woman  to 
contract  is  in  force  in  this  state,  except  as  abrogated 
by  statute.  She  niay  make  contracts  only  in  reference 
to  her  separate  property,  trade  or  business,  or  upon 
the  faith  and  credit  thereof  and  with  the  intent  on  her 
part  to  thereby  charge  her  separate  estate.  *  *  * 
When  a  married  woman  signs  a  note  there  is  no  pre- 
sumption that  she  intended  thereby  to  fasten  a  liability 
upon  her  separate  estate."  Grand  Island  Banking  Co. 
v.  Wright,  53  Neb.  574. 

The  judgment  for  deficiency  rendered  against  the 
defendant  Clara  I.  Healey  should  be  reversed,  and 
plaintiff's  motion  for  a  deficiency  judgment  against 
said  defendant  should  be  overruled. 

Peb  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  for  deficiency  rendered  against 
the  defendant  Clara  I.  Healey  is  reversed,  the  cause  is 
remanded,  with  direction  to  said  district  court  to  enter 
an  order  overruling  plaintiff's  'motion  for  deficiency 
judgment  against  said  defendant,  and  the  foregoing 
opinion  is  adopted  by  and  made  the  opinion  of  the 
court. 

Revebsed. 


Anna  Mc Williams  et  al.,  appellants,  v.  Lewis  Ander- 
son   ET   AU,   APPELLEES. 

Filed  February  15,  1919.    No.  20315. 

1.  Deeds:  Cancelation:  Evidence.  Plaintiffs  sue  to  cancel,  on  the 
ground  of  fraud  and  undue  influence,  a  deed  executed  by  their  fa- 
ther conveying  a  farm  to  defendants.  The  evidence  has  been 
examined  and  found  insufficient  to  support  the  allegations  of  the 
petition. 

2.  Costs:  Briefs.  When  a  party  fails  to  conform  to  rule  12  (94  Neb. 
XI)  in  the  preparation  of  his  brief,  the  court  may  on  its  own 
motion  refuse  to  allow  a  fee  to  be  taxed  for  the  brief,  or  so  much 
thereof  as  fails  to  conform  to  the  rule. 
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Appeal  from  the  district  court  for  La 
"WiLLAKD  E.  Stewart,  Judge.     Affirmed, 

Barge  &  McCarty,  for  appellants. 

George  A.  Adams  and  J.  J.  Ledwith,  ct 

Morribsey,  C.  J. 

This  is  a  suit  in  equity  wherein  plaint: 
contract  made  by  their  father,  now 
defendants,  for  the  sale  of  an  80-acre  fa 
thereafter  executed  in  fulfdment  of  the 
note  and  mortgage  executed  by  defendai 
the  purchase  price,  be  canceled  and 
the  title  to  the  real  estate  quieted  ii 
AndreB  L.  Anderson,  deceased.  Plainti 
ant  Johanna  Anderson  are  the  daugl 
heirs  at  law  of  Andres  L.  Anderson.  T 
ment  for  defendants.  The  appeal .  pi 
question  of  fact. 

.  In  1905  Andres  L.  Anderson,  then  71 
executed  a  written  contract,  whereby  he 
vey  to  his  son-in-law,  defendant  Lewis 
family  homestead  of  80  acres  for  $3,& 
then  a  mortgage  on  the  farm  for  $1,000. 
of  the  contract  defendants  assumed  this 
agreed  to  execute  a  second  mortgage  fo 
remainder  of  the  purchase  price.  Th< 
not  signed  by  the  wife  of  Andres  L.  A 
sequent  to  the  execution  of  the  contract  t 
advised  that,  because  of  the  homestea 
the  land  and  the  failure  of  the  wife 
execution,  the  contract  was  void.  Tfc 
served  to  the  owner  and  his  wife  the  : 
the  house  and  about  one-fourth  of  the  1 
lifetime  of  either.  Andres  L.  Anderso: 
occupy  the  premises  until  1907,  when, 
rangemcnt  between  him  and  the  son-in 
a  small  house  erected  within  a  few  feel 
law's  house,  and  the  old  gentleman  anc 
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;e,  removed  thereto  and  defend- 
e  entire  80  acres.     In  1910  tie 

canceled,  was  executed  by  the 
it  of  the  contract  theretofore 
tecuted  and  delivered  to  Andres 

the  sum  of  $2,600,  secured  by 
tate  conveyed  by  the  deed.  In 
on  executed  a  will  bequeathing 

property  to  defendant  Johanna 
as  been  denied  probate.  It  is 
it,  and  appears  to  have  been 
purpose  of  showing  the  general 
.rties.  An  earlier  will  is  men- 
5nd  it  in  the  record,  and  it  is 
j.  Anderson  and  his  wife  both 

price  fixed  in  the  contract  is 
the  property.  The  price  fixed 
fs  assumed  in  their  hypothetical 
value  was  $4,500.  This  is  a 
and  we  may  assume  the  plain- 
great  a  value  as  their  evidence 
ker  who  took  the  acknowledg- 
1  was  examined  at  great  length 
I.  He  had  followed  the- banking 
7  for  many  years,  had  bought 
owed  a  familiarity  with  farm 
alue  of  the  land  in  1905  at  not 
The  land  appears  to  have  ad- 
n  1905  and  1907  when  the  deed 
■r  making  allowance  for  sncli 
place,  the  consideration  paid 
lable. 

3e  to  show  that  the  old  gentie- 
ecause  of  his  lack  of  business 
3d  age,  and  that  the  son-in-law 
ntage  in  procuring  the  deed, 
as  a  native   of  Norway.     He 
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>  this  country  after  reaching  the  age  o: 
'  he  was  a  common  laborer.  In  this  co 
ngaged  in  any  business  other  than  the  c 

farm,  which  he  inherited  from  his  fat 
an  obligation  to  pay  $1,350  to  his  sistei 
id  in  part  from  the  money  represente« 
mortgage  which  the  son-in-law  finally  i 
is  not  appear  to  have  had  much  busi 
;.  Nevertheless  he  maintained  himself  an. 
Ivanced  ages  without  adding  to  the  incu 
is,  too,  at  a  time  when  farmers  we: 
>sperous  than  they  are  to-day.  He  ap 
■en  a  man  of  some  education.  He  was  s 
hurch,  and  the  record  of  the  church,  wh 
e,  shows  him  to  have  been  a  high-class 
inslation  of  one  of  his  letters,  written 
his  death,  shows  good  scholarship.  II 
y  shown  that  defendants  were  kind  t 
i  of  the  wantB  of  their  parents.  Our  j 
□  called  to  no  instance  where  the  old  g< 
d  weakened  mentality,  except,  of  cours 
implaint  of  his  dealings  with  defendants 
tanker  heretofore  mentioned,  who  drew  1 
i  that  he  had  known  Mr.  Anderson  fi 

that  Anderson  had  done  some  busines 
nd  he  had  seen  him  from  time  to  tim 
witness  was  unable  to  speak  the  N< 
:e  and  Andres  L.  Anderson  was  unable 
,  except  to  use  a  few  words  in  disc 
js,  nevertheless  witness  was  able  to  un< 
m  when  he  tried  to  transact  business  in 
was  from  AndreB  L.  Anderson  that  wit 
a  from  which  to  draw  the  papers;  thai 
peared  to  fully  understand  the  naturt 
i  he  was  doing;  that,  subsequent  to  th 
the  deed,  Anderson  had  called  at  the  bai 
ransacted  business  there,  and  witness  i 
fully  able  to  transact  the  business. 
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■e  consider  the  lack  of  any  direct  proof  of  the 
i  contained  in  the  petition,  we  are  constrained 
at  the  judgment  of  the  trial  court  ought  to  be 

;s  are  guilty  of  a  violation  of  rule  12  of  this 
that,  in  place  of  making  a  concise  statement 
bstance  of  the  evidence  bearing  upon  the 
jsented  and  referring  with  particularity  by 
ind  page  to  the  evidence  in  the  record  sup- 
e  contention  made,  they  have  filled  90  pages 
ef  with  verbatim  copy  of  evidence,  and  this 
in  such  form  as  to  make  it  more  difficult 
ions  to  read  than  it  is  to  read  from  the 
ill.  Because  of  this  violation  of  the  rule,  no 
e  taxed  against  appellants  for  the  printing 
pages  mentioned. 

Affirmed.     . 
e  and  Cornish,  J.J.,  not  sitting. 


i  J.  Karel,  appellee,  v.  Frank  P.  Basta, 

APPELLANT. 
Filed  February  15,  1919.    No.  20342. 
■'  Liens:  Provision  in  Surety  Bond:  Payment  of  Liens. 
jiven  to  secure  the  execution  of  a  building  contract  con- 
e  direct  provision  that.  "Now  If  all  of  said  conditions  of 
are  carried  out    •     •     •    and   the  building  is   secured 
rrom  an  liens  arising  from  the  execution  of  said  work,  this  bond 
to  be  null  and  void."    Held,  that  this  constitutes  an  Independent 
agreement  as  to  the  payment  of  Hens,  and  la  not  affected  by  a 
provision  in  the  building  contract  which  requires  the  owner  to 
procure   architect's   certificates  before   making   payments   to   the 
contractor. 

:  Payment  of  Matebialmen  :  Si-bbooation.    Under  the  build- 

ing  contract.  It  was  the  duty  of  the  contractor  to  furnish  all  ma- 
terial, and  if  there  was  any  evidence  of  Hens  for  which  the  owner 
might  become  liable,  he  had  the  right  to  retain  an  amount  suffi- 
cient to  Indemnify  him,  and  the  contractor  was  bound  to  refund 
to  the  owner  any  money  be  might  he  compelled  to  pay  In  discharg- 
ing liens.    It  was  therefore  the  duty  of  the  contractor  to  pay  the 
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materialmen,  and  the  owner  who  paid  the  liens  Is  eubroj 
tbe  right  of  materialmen  to  recover  upon  the  contractor's  1 

Appeal  from  the  district  court  for  Colfax  c 
Frederick  W.   Button,  Judge.     Affirmed. 

N.  H.  Mapes  and  W.  C.  Hronek,  for  appellan 

George  W.  Weriz,  contra. 

Letton,  J. 

This  is  an  action  brought  by  the  owner  to  r 
from  a  surety  upon  a  contractor's  bond,  on  acco 
the  breach  of  certain  conditions  of  the  bond.  Jui 
was  for  plaintiff,  and  defendant  appeals. 

Rudolph  P.  Basta,  the  contractor,  agreed  to  e 
brick  building  for  plaintiff  under  a  written  co: 
Tbe  bond  contained  the  provision,  "Now  if  all  c 
,  conditions  of  contract  are  carried  out  *  *  ' 
the  building  is  secured  from  all  liens  arising  fn 
execution  of  said  work,  this  bond  to  be  null  anc 
If  otherwise,  that  any  or  all  the  conditions  of  sai 
tract  should  not  be  strictly  fulfilled,  this  bond 
main  in  full  force  and  effect." 

The  contract  provided  that,  if  there  shall  be  ev 
of  any  liens  for  which  the  owner  might  become 
"the  owner  shall  have  the  right  to  retain  out  t 
payment  then  due  or  thereafter  to  become  d 
amount  sufficient  to  completely  indemnify  him  a 
such  lien  or  claim.  Should  there  prove  to  be  an; 
claim  after  all  payments  are  made,  the  contractoi 
refund  to  the  owner  all  moneys  that  the  latter  n 
compelled  to  pay  in  discharging  any  lien  or 
premises  made  obligatory  in  consequence  of  th< 
tractor's  default."  It  is  undisputed  that  $6,457.£ 
paid  by  Mr.  Karel  for  material  and  labor  that  wei 
the  construction  of  the  building. 

After  the  building  was  completed,  judgments  we 
tained  against  the  owner  by  laborers  and  materii 
aggregating  the  sum  of  $3,211.97,  and  costs.  Tl 
gregate  of  these  payments,  aside  from  costs,  am< 
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;  than  the  contract  price,  which  is 
iff 'a  judgment. 

tt  plaintiff  ought  not  to  recover 
showing  that  the  money  was  paid 
ti6cates  as  the  contract  provides, 
the  same  time  the  evidence  shows 
nk  P.  Basta,  was  fully  advised  of 
was  present  when  most  of  them 
t  he  made  no  objections.  In  fact 
have  treated  this  part  of  the  con- 
force  or  effect. 

onB  in  the  bond  itself  is  that  the 
1  from  all  liens  arising  from  the 
)rk."  This  is  a  direct  obligation 
tractor.  It  constitutes  a  separate 
•nefit  of  third  persons  aside  from 
Iding  contract,  and  is  not  affected 
such  a  contract  that  requires  the 
?hitect's  certificates  before  making 

oiilding  contract  makes  it  the  duty 
repay  the  owner  all  moneys  which 
to  pay  to  discharge  Iiens,.but  since 
iearly  enough  money  in  his  hands 
ontractor  was  only  bound  to  repay 
holders  could  have  compelled  this 
ety  under  the  rule  laid  down  in 
>b.  655,  and  Des  Moines  Bridge  & 
■en  &  Rokahr,  87  Neb.  684.  The 
i  in  Iowa  and  by  other  state  and 
hell  <&  Martin  Lumber  &  Mfg.  Co. 
sow,  124  la.  599,  and  cases  cited. 
to  be  subrogated  to  the  rights  of 
aat  extent,  and  may  recover  from 
e  surety  on  his  bond. 
i  the  record,  and  the"  judgment  of 

Appibmed. 
hsh,  JJ.,  not  Bitting. 
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.SKA,  APPELLEE,  V.  FaRMEBS  STATE  Ban 

s:    Oakland  State  Bank,  Intebveni 

APPELLANT. 

[led  February  15,  1919.    No.  20821. 

ifissnoN.  Under  the  method  of  Intervention 
iction  7609,  Rev.  St  1813,  the  petition  must  be 
il.  Such  Intervention  is  a  matter  of  right, 
-e  leave  of  court. 

This  method,  however,  Is  not  exclusive,  and 
tere  the  person  desiring  to  Intervene  flies  a  pei 
ry  of  final  Judgment  in  the  district  court  o: 
be  action  is  pending,  which  petition  seta  forth 
easoDs  for  his  failure  to  file  before  the  trial 
s  on  bis  part,  and  a  prima  facie  right  to  Inter 
Is  of  such  a  dature  that  relief  cannot  be  obt 
ranted  him  upon  intervention,  leave  to  intei 
ted  by  a  court  of  equity. 

Time.  The  petition  In  this  case  examined, 
nee  and  effect,  to  be  a  petition  for  leave  to  I 
i  petition  counting  upon  the  statute.  Such  a 
ed  at  any  time  during  the  pendency  of  the  a< 
;  Right:  Public  Fund.  When  public  officers 
nation  to  protect  public  rights,  and  their  plea 
maintain  the  public  interest,  no  private  persi 
rvene;  but,  when  the  contrary  appears,  any  pi 
he  preservation  and  proper  administration 
lch  is  under  the  control  of  a  court  of  equity 

king:  Depositors'  Guaranty  Fund:  Intebven 
sltors'  guaranty  fund   Is  created  by  contrlbu 

of  deposit  organized  under  state  authority. 
has  an  interest  In  the  proper  administration 

the  fund.  If  It  appears  that,  by  reason  o 
ke  of  law  on  the  part  of  a  public  officer, 
ranty  fund  ie  about  to  be  depleted,  any  such 
to  protect  itself  and  all  other  banks  contrlbi 

Patment  to  DEPoeiTOBs:  Subrogation.  Under 
St.  1913,  after  money  has  been  drawn  from 
anty  fund  and  paid  to  depositors,  the  state  t 
the  use  and  benefit  of  such  fund,   Is  subroj 
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ate  v.  Farmers  State  Bank. 


poaitora  to  participate  In  tbe  assets.  The  board 
a  general  creditor  of  the  insolvent  bank,  and 

rate  with  all  other  nonpreferred  creditors  In 
la  error  to  prefer  a  general  creditor  over  tbe 

nty  fund  to  reimbursement. 

be  district  court  for  Burt  county: 
>up,  Judge.  Reversed,  with  directions. 

,  for  appellant. 

ed,  former  Attorney  General,  and 
;,  Attorney  General,  John  L.  Webster 
'ullen,  contra. 

the  Farmers  State  Bank  of  Decatur' 
vent,  and,  upon  the  application  of  the 
ney  general,  was  placed  in  the  hands 

[ams  deposited  certain  sums  of  money 
and  received  certificates  of  deposit 
W).  A  judgment  was  rendered  for 
terest,  but  the  transaction  was   also 

and  not  entitled  to  be  paid  from  the ' 
.nd.  lams  v.  Farmers  State  Bank, 
petition  in  intervention  was  after- 
ims  in  the  receivership  proceedings, 
money  due  him  be  paid  from  tbe 
t  in  the  receiver's  hands.    The  state 

the  attorney  general,  answered,  in 
i  total  amount  which  can  be  realized 
the  bank  is  insufficient  to  reimburse 
I  for  money  paid  to  depositors,  and 
such  fund  to  reimbursement  is  prior 
ms. 
8,  the  attorney  for  lams  and  the  at- 

behalf  of  the  state,  entered  into  an 
espect  to  the  case,  and  a  form  of 
r  of  lams  was  prepared  dnd  pre- 
)  Judge  Troup  of  the  district  court 
y,  which  is  in  the  same  judicial  dis- 
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trict  as  Burt  county.  This  was  signed  by 
and  retained  by  ■  him,  with  the  intention 
to  Burt  county,  where  he  intended  to  h 
of  court  a  few  days  thereafter. 

On  June  27,  1918,  the  Oakland  State  B 
of  itself  and  all  other  banks  contributing 
guaranty  fund,  filed  an  answer  and  peti 
vention,  in  substance  alleging  that  the  b 
fund  is  a  trust  fund  created  for  the  purp 
depositors  of  insolvent  state  banks,  and 
verted  or  used  for  any  other  purpose ;  tha 
due  the  guaranty  fund  from  the  receiver 
'which  had  been  paid  to  depositors;  that 
knew  the  state  of  Nebraska  was  resisting 
lams  to  priority,  but  was  not  aware  tha 
sented  to  the  payment  of  the  claim  in  fu 
24,  1918 ;  that  no  judgment  had  been  rem 
county,  and  praying  that  the  net  asset 
ceiver's  hands  be  paid  to  the  state  banki 
the  reimbursment  of  the  bank  guaranty  fu 

On  July  6  a  motion  was  filed  by  lams 
intervening  petition  from  the  files.  The 
forth  that  a  judgment  in  favor  of  lams  ha< 
upon  between  the  state  and  lams  in  go< 
signing  of  the  judgment  by  Judge  Troup 
1918;  that  the  petition  of  intervention  of 
State  Bank  was  neither  drafted  nor  filed  m 
bank  had  been  informed  that  the  judgm 
signed  on  the  17th  day  of  June;  that  tl 
intervention  came  too  late;  that  the  in 
without  right  or  authority  to  file  it,  for  th 
the  questions  of  fact  and  law  presented 
to  the  state  in  its  sovereign  capacity,  are  i 
control  of  the  attorney  general,  and  not 
interfered  with  by  the  bank  in  its  individ 
and  that  it  does  not  appear  that  the  b 
direct  interest  in  the  subject-matter  as  to 
intervene. 
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On  July  25,  1918,  an  amendment  was  filed  to  the 
petition  of  intervention  alleging  coercion  of  the  at- 
torney general,  and  that  the  agreement  was'  made 
without  the  knowledge  or  consent  of  the  state  banking 
board.  On  July  30,  1918,  the  motion  to  strike  the  peti- 
tion and  supplemental  petition  of  intervention  was  sub- 
mitted fo  Judge  Redick,  sitting  in  the  district  court  for 
Burt  county,  and  sustained,  for  the  reason  that  the 
same  were  not  filed  in  time,  to  which  ruling  intervener 
excepted.  The  court  at  this  time  also  entered  the  judg- 
ment in  favor  of  lams,  which  had  formerly  been  signed 
by  Judge  Troup,  and  ordered  the  same  entered  on  the 
judgment  docket  as  of  the  date  of  June  17. 

The  Oakland  State  Bank  has  appealed,  and  the  matter 
is  now  before  us  for  consideration. 

Letton,  J. 

Although  many  matters  not  relevant  to  the  real 
issues  in  the  case,  nor  within  the  record,  were  pre- 
sented at  the  oral  argument,  and  are  contained  in  the 
briefs,  the  determining  questions  presented  by  the 
record  are  few. 

In  the  first  place  the  contention  of  the  appellee  that 
a  statutory  petition  in  intervention  must  be  filed  be- 
fore trial  must  be  conceded.  But  there  are  two  kinds 
of  intervention — that  provided  by  section  7609,  Rev. 
St.  1913,  which,  we  have  decided  in  common  with  the 
courts,  of  other  states  having  like  provisions,  is  a 
matter  of  right,  and  which  requires  no  leave  to  be 
granted  by  the  court.  In  such  a  case  the  intervener 
can  only  file  as  a  matter  of  right  before  the  trial,  and 
the  authorities  cited  by  the  appellee  on  this  point  are 
applicable. 

The  other  kind  of  intervention  is  that  which  pre-, 
vailed  in  this  state  before  the  enactment  of  the  statute 
mentioned,  and  which,  while  not  an  ancient  procedure 
in  courts  of  equity  (note  at  page  281,  123  Am.  St.  Rep.), 
has  been  adopted  by  many  courts  as  essentially  equita- 
ble in  its  nature,  and  which  may  be  allowed  by  a  court 
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of  equity  in  its  discretion  in  a  proper  ease. 
Equity  Pleading  and  -Practice,   sec.  294   et 
petition  for  this  relief  may  be  filed  at  any  ti 
the  pendency  of  the  action.     It  is  not  goverr 
statute,    hut    falls    under    the    general    prir 
practice  in  courts  of  chancery. 

In  a  petition  in  intervention,  under  the  sts 
unnecessary  to  set  forth  any  reasons  why 
filed  sooner.  The  allegations  in  the  petition 
the  delay  virtually  admitted  that  the  petition 
late  as  a  statutory  intervention,  and  wen 
purpose  of  showing  why  a  court  of  equity  si 
mit  the  petition  to  be  filed  under  its  gene: 
powers. 

Even  though  the  petition  presented  does  noi 
terms  request  that  leave  to  intervene  be  g 
prays  "that  this  petition  of  intervention  he 
It  appears  to  us  that  the  object  of  the  pleadi 
present  matter  for  the  consideration  of  a  ( 
that  the  petition  should  have  been  treated  a 
request  for  leave  to  intervene,  and  that  the  or 
the  pleader  of  a  formal  request  ought  not  to 
right  to  have  the  petition  considered. 

We  know  of  no  rule  of  procedure  in  a  court 
which  denies  an  interested  party,  who  has  1 
pelled  by  circumstances  beyond  his  contr 
placed  in  a  position  in  which  it  was  impo 
him  to  assert  his  rights  at  an  earlier  time,  th 
call  the  attention  of  the  court  to  the  circumsti 
the  right  to  intervene,  if  the  facts  set  for 
petition  warrant  his  being  made  a  party,  and 
especially  if  made  at  the  same  term  and  I 
entering  of  judgment  in  the  case.  United  Stc 
Co.  v.  Chicago  T.  T.  R.  Co.,  110  C.  C.  A.  27< 

Does  the  petition  set  forth  a  sufficient  e 
not  being  filed  before  the  trial?  Where  pub] 
are  engaged  in  litigation  to  protect  public  ri 
their  pleadings  maintain  the  public  interest,  i 
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0  intervene.  Buffalo  County  v. 
Seb.  550. 

ght  to  appear  as  long  as  the  state 
t  of  lams  to  recover.  Court  was 
urt  county,  and  no  proceedings 
nty  at  the  time  that  the  form  of 
by  Judge  Troup  in  Douglas  coun- 
ws  a  judgment  to  he  entered  by 
■t  in  an  equity  case  in  any  county 
atice  and  by  agreement  of  parties, 
lade,  not  in  open  court  where  the 
e  had  information  of  it  and  an 
or  protest,  but  in  another  county 
e  case  was  pending, 
as  soon  as  the  intervener  dis- 
filed  its  petition.  At  that  time 
complete  in  that  it  could  not  be 
as  a  basis  for  appeal  until  duly 
ord  in  the  district  court  for  Burt 
;ations  are  admitted  or  sustained 

1  sufficient  excuse  for  the  delay, 
allowing  the  intervention. 

'ore,  that,  if  the  petition  upon  its 
iterest  in  the  _  subject-matter  ad- 
prima  facie  defense  to  his  claim, 
led  to  be  heard. 

Oakland  State  Bank  to  intervene 
3  challenged  on  the  ground  that  it 
he  controversy.  It  is  true  that 
ct,  but  neither  the  statute  nor  the 
edure  make  a  direct  interest  a 
to  intervene.  Has  the  bank  shown 
t  in  the  subject-matter!    It  prays 

other  banks  contributing  to  the 
■anty  fund.  This  fund  is  created 
upon  all  state  banks  in  proportion 
ir  average  deposits.     Any  deple- 

be  made  up  by  these  banks.    The 
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y  to  the  fund  a  similar  positi< 

to  the  public  funds.  While 
er  in  such  funds  may  he  small 
>ply  to  a  court  of  equity  to 
version  of  the  public  moneys, 
n  the  guaranty  fund  reaches  1 
ge  daily  deposits  of  the  banks, 
it  falls  below  1  per  cent,  of  su 
lepletion  of  the  fund  requires  a 
is  the  diversion  of  public  fur 
ixation  to  restore  the  money  th 
12,  Rev.  St.  1913,  provides,  ii 
money  in  the  hands  of  the  rec 
nk  is  insufficient  to  pay  the  cl 

court  in  which  the  receivership 
ge  thereof,  shall  determine  ' 
supply  the  deficiency,  and  th 
rd,  when  this  amount  is  cer 
nount  from  the  guaranty  fund 
3  to  the  receiver. 

333,  Rev.  St.  1913,  the  state  bai 
and  benefit  of  the  guaranty  fi 
he  rights  of  the  creditors  pai 
ticipate  in  the  assets.  After  t 
itors,  the  state  banking  board, 
anty   fund,   became   a   general 

bank  to  the  extent  of  the  contri 
7he  claim  of  lams,  the  claim  of 
I  the  claim  of  all  other  creditc 
le  statute  are  entitled  to  fihai 
ssets  after  paying  the  costs  ai 
ivership.      The    effect    of    the 

and  rendered  in  this  case  is  t 
s  a  preferred  claim,  and  give  it 
Dver  that  of  the  guaranty  func 
This  is  in  direct  contraventi 
lere  the  direct  provisions  of 
ce  to  the  disposition  of  a  truf 
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y  of  a  contributor  to  the  fund,  it 
ion  to  that  of  a  stockholder  in  a 
lirectors  are  diverting  the  prop- 
ion  to  its  damage.  In  such  case 
ight  which  a  court  of  equity  will 

■  officers  of  the  corporation  refuse 
his  interest.     An  analogous  situa- 

•  if  the  proof  hears  out  the  charges 
butors  to  the  fund  are  entitled  to 
aquity  to  protect  their  interests  if 
are '  of  by  the  officers  of  the  state, 
iciple  that,  where  a  person  has  an 
fhich  is  in  control  of  a  court  of 

in  danger  of  being  dissipated  or 
rpose,  and  he  desires  to  secure  its 
a  and  distribution,  he  is  entitled 

purpose. 

had  been  an  ordinary  petition  in 
e  statute,  its  filing  would,  as  the 
have  come  too  late,  but  since  it 
masons  for  the  delay  in  filing,  and 
sufficient  interest  in  the  subject- 
stance  and  effect  an  application  to 

the  court  for  leave  to  intervene, 
!  so  considered,  and  the  motion  to 
iiile  there  may  be  scandalous  and 
;he  pleading  subject  to  be  stricken, 

it  was  prejudicial  error  to  strike 

■  reasons,  the  judgment  of  the 
ersed,  and  the  cause  remanded, 
t  aside  the  judgment  in  favor  of 
stition  in  intervention  to  be  filed, 
proceedings  as  may  be  necessary. 

Rbvebsed. 
ish,  JJ.,  not  sitting. 
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Company,  appellee, 
Rett  Company,  appei 

Febbuaby  16,  1919.    No.  2 

ettes:  Action  by  Matehiai 
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d  to  recover  the  vahn 
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and  it  has  been  frequently  held  by 
er  such  circumstances,  a  party  for 
ontract  was  made  can  maintain  an 
nst  the  party  who  has  contracted 
11  v.  Grume,  41  Neb.  655,  and  cases 
ither  decisions  of  this  court  are  to 

mtained    the    following    provision: 
ety  shall  be  notified  in  writing  of 
t  of  said  principal,  which  shall  to- 
uch the  said  surety  is  responsible 
tely  after  the  occurrence  of  such 
to  the  knowledge  of  the  dnly  au- 
;ive  or  representatives   of  the  ob- 
ill  have  the  supervision  of  the  corn- 
act."    It  is  conceded  that  no  notice 
y  as  provided  in  the  bond,  and  the 
s  difficult,  question  in  this  case  is 
)erson,  who  is  a  beneficiary  under 
recover   without    having   .given    the 
Doll  v.  Grume,  supra,  it  was  held: 
between  the  city  and  Davis   (the 
;    sureties,    and    the    promises    and 
ar  thereon,  were  of  a  dual  nature — 
ty  that  Davis  should  perform  the 
nd  manner  he  had  agreed,  and  a 
d  Crume  to  pay  him  for  the  labor 
for  Davis."     This   proposition  of 
ength  in  the  opinion.    In  Knight  <& 
,  172  Ind.  97,  27  L.  R.  A.  n.  s.  573, 
;r  a  similar  contract  the  beneficiary 
could  not  recover  without  having  given  the  notice  pro- 
vided for  in  the  contract.     The  note  in  the  L.  R.  A. 
is   exhaustive,  in  which   it  is   said:    "A  contractor's 
surety  bond   to   a   public   corporation    is   dual   in   its 
nature,  being  for  the  benefit  and  protection  of  the  ob- 
ligee  against  loss  or  damage   from  a   failure  of  the 
contractor  to  perform  his  contract,  and  also  for  the 
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of  the  nominal  obligee)  does  not  and  cannot  affect 
them  (the  materialmen)  after  their  rights  become 
fixed."  •  The  rights  of  laborers  and  materialmen  to  be 
paid  for  their  labor  and  material  are  " fixed' '  when 
they  have  faithfully  performed  the  labor  or  furnished 
the  material;  and,  under  these  decisions,  no  failure  of 
the  contractor  thereafter  can  invalidate  the  rights  so 
fixed.  That  the  duty  to  give  the  specified  notice  is 
placed  entirely  upon  the  obligee  named  in  the  con- 
tract, and  relates  only  to  his  performance  of  the  work 
he  has  contracted  to  do,  appears  from  the  words  of  the 
contract.  The  surety  is  to  be  notified  "of  any  act 
on  the  part  of  said  principal  *  *  *  immediately 
after  the  occurrence  of  such  act  shall  have  come  to  the 
knowledge  of"  the  representatives  of  the  obligee  "who 
shall  have  the  supervision  of  the  completion  of  said 
contract."  This  plaintiff  did  not  have  any  representa- 
tive in  this  Business,  and  neither  the  plaintiff  nor  any 
one  for  him  had  supervision  of  the  completion  of  the 
contract.  The  plaintiff  could  not  know  when  some  act 
of  the  contractor  came  to  the  knowledge  of  the  owner 
of  the  building.  It  would  be  impossible  for  the  plaintiff 
to  give  the  notice  to  the  surety.  Laborers  and  material- 
men are  in  the  same  position  with  respect  to  such  con- 
tracts. If  a  laborer  who  has  performed  a  few  days' 
work  for  the  contractor  would  be  in  danger  of  losing 
his  wages  unless  he  keeps  himself  posted  as  to  the  do- 
ings of  the  contractor  and  the  owner  of  the  building, 
and  sees  that  they  perform  their  respective  duties,  he 
would  not  be  protected  as  perhaps  sound  public  policy 
would  require. 

As  said  in  Des  Moines  Bridge  &  Iron  Works  v. 
Marxen  &  Rokahr,  87  Neb.  684:  "It  is  better  that  the 
law  with  respect  to  contracts  should  be  certain  than 
that  it  should  in  all  particulars  conform  to  the  views 
of  the  courts  of  some  of  our  sister  states.  The  defend- 
ants in  the  case  at  bar  must  have  contracted  with 
reference  to  the  law  as  announced  in  the  cited  cases, 
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and  the  defendant  bonding  company  must 
that  it  was  assuming  an  obligation  to  pi 
contractors  and  materialmen  as  well  as  t 
and  mechanics  engaged  in  constructing '  the 
referred  to.  The  plaintiff  in  contracting  to  f  i 
rial  for  the  courthouse  also  had  a  right  to  r< 
law  repeatedly  stated  by  this  court,  and  sb 
deprived  of  the  defendants'  obligation  to  i 
material  because  a  like  bond  could  not  be 
the  state  of  New  York.  We  are  not  convin 
should  overrule  a  long  line  of  our  decision 
■  not  to  do  so  in  the  instant  case."  That  was  a 
material  furnished  a  contractor  for  a  pub] 
and  was  before  the  statute  making  the  contri 
responsible  for  materials  (Laws  1913,  ch. 
yet  it  is  said:  "The  defendant  bonding  cor 
have  known  that  it  was  assuming  an  oblige 
the  subcontractors  and  materialmen  as '  i 
laborers  and  mechanics  engaged  in  const 
courthouse  referred  to." 

We  think  that,  under  our  former  decisions, 
interested  must  know  that  the  surety  on  a  ■ 
bond,  in  which  it  is  agreed  that  the  contracl 
laborers  and  materialmen,  is  directly  liabl 
and  material  used  by  the  contractor  in  the  ( 
of  the  building  under  his  contract;  and  w 
ought  to  adhere  to  that  principle. 

The  judgment  of  the  district  court  is 

Aldrich,  J.,  dissents. 

Letton,  J.,  concurring. 

The  basis  of  the  conclusion  reached  by  tl 
of  the  court  in  this  case  is,  that  the  bond 
contains  a  dual  obligation,  and  that  the  obi 
in  the  bond  is,  as  to  laborers  and  materialn 
trustee.  Under  the  settled  law  of  this  stat 
material  whether  such  a  bond  is  executed  it 
of  a  statute,  or  whether  it  is  a  mere  commo 
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Sample  &  Son  v.  Hale,  34  Neb,  220;  Lyman  v.  City 
of  Lincoln,  38  Neb.  794;  Doll  v.  Crume.  41  Neb.  655; 
Korsmeyer  Plumbing  <fk  Heating  Co.  v.  McClay,  43  Neb. 
649;  Kaufmann  v.  Cooper,  46  Neb.  644;  Fitzgerald  v. 
McClay,  47  Neb.  816;  King  &  Co.  v.  Murphy,  49  Neb. 
670;  Rohman  v.  Gaiser,  53  Neb.  474;  Nye-Schneider- 
Fowler  Co.  v.  Bridges,  Hoye  &  Co.,  98  Neb.  27. 

The  bond  contains  two  contracts,  one  with  the  owner, 
and  the  other  for  the  benefit  of  those  who  supply  labor 
or  materials^  "The  surety  becomes  bound  for  the 
performance  of  the  work  by  the  principal  in  accord- 
ance with  the  stipulations  of  the  contract,  and  for  the 
prompt  payment  of  the  sums  due  to  all  persons  sup- 
plying labor  and  material  in  the  prosecution  of  the 
work  provided  for  in  the  contract.' '  Equitable  Surety 
Co.  v.  United  States,  234  U.  S.  448,  34  Sup.  Ct.  Rep. 
803.  The  laborers  and  materialmen  are  the  beneficiaries 
in  the  bond.  A  majority  of  the  courts  take  the  view  that 
the  conduct  of  the  nominal  obligee  cannot  affect  their 
rights  after  the  same  are  once  fixed.  27  L.  E.  A.  n.  s. 
note  on  pages  596  et  seq. 

The  purpose  of  the  bond  would  be  defeated  so  far  as 
the  beneficiaries  are  concerned  if,  by  some  act  or 
omission  on  the  part  of  the  obligee  named  therein,  their 
rights  should  be  destroyed.  Their  right  of  action,  as 
said  in  Getchell  &  Martin  Lumber  &  Mfg.  Co.  v.  Peter- 
son &  Sampson,  124  la.  599,  615,  "is  not  derived 
from,  nor  held  under,  the  owner  of  the  building,  but  is 
an  independent  right,  of  which  they  are  not  to  be  de- 
prived save  by  their  own  act  or  default.' ' 

The  following  cases,  in  addition  to  the  cases  cited 
from  this  court,  are  in  point  upon  the  question  whether 
any  act  or  omission  of  a  nominal  obligee  may  release 
the  surety  as  to  laborers  or  materialmen  for  whose 
benefit  such  a  provision  is  made  in  the  contract.  •  Texas 
&  P.  B.  Co.  v.  Eason,  92  Fed.  553;  United  States 
Fidelity  &  Guaranty  Co.  v.  Omaha  Building  &  Con- 
struction Co.,  116  Fed.  145 ;  Griffith  v.  Bundle,  23  Wash. 
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453;  School  District  v.  Livers,  147  Mo.  580; 
City  v.  Schroeder,  196  Mo.  281;  Federal  Unioi 
Co.  v.  Commonwealth,  139  Ky.  92;  United  Si 
delity  <&  Guaranty  Co,  v.  American  Blower  Co. 
App.  620.  See,  also,  eases  cited  in  note  VII, 
A.  n.  s.  581-595. 

The  surety  company  entered  into  this  eontr 
full  knowledge  and  notice  of  the  laws  of  this 
declared  by  the  decisions  of  this  court,  anc 
abide  by  its  terms, 

Cornish,  J.,  dissenting. 

The  fact  that  the  beneficiary  is  a  laborer  or  i 
man  can,  I  take  it,  make  no,  difference.  I 
policy  or  the  status  of  laborers  or  materialm 
give  them  rights  superior  to  other  beneficiari* 
similar  circumstances,  the  opinion  should  mi 
clear  and  tell  the  reason  why. 

What    right   can    an    entire    stranger    to    a 
have  in  it  f    The  English  and  Massachusetts  co 
none.     The  contractual  relation  requires  a  me 
minds  and  a  consideration.    Hence,  only  the  pi 
privies  to  a  contract  can  enforce  it,  say  they. 

When  the  contract's  promise  is  to  save  the  ] 
from  a  possible  loss,  it  may  easily  happen  tha 
forcement  will  be  directly  beneficial  to  a  third 
because  the  promisee's  loss,  provided  against, 
the  promisee's  liability  to  the  third  person. 
courts,  including  this,  have,  in  such  case,  enfo 
contract  at  the  suit  of  the  third  party  (benefice 
same  as  if  he  were  a  promisee  or  obligee  name 
contract.  They  have  likened  the  case  to  r 
Really,  the  right  comes  to  the  stranger  to  the 
by  a  sort  of  unexpected  grace.  The  liability  of 
ligor  to  him  can  hardly  be  said  to  be  contractu 
sourts  see  in  the  situation  and  relation  of  the  j 
Juty-  which  the  promisor  ought  not  to  refuse 
form,  and  they  permit  to  be  done  by  direct  mi 
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dinarily  come  about  anyhow  by  in- 

jd  can  never  rise  higher  than  its 
;  include  the  greater,  nor  the  acci- 
irded  than  the  intentional,  nor  one 
not  sown,  so  the  promisor  is  never 
1  his  promise,  and  the  stranger  to 
e  no  better  nor  higher  rights  in  the 
arties  to  it.  He  gets  any  possible 
through  the  promise  made  to  the 
the  promise  that  must  be  left  as 
ide. 

3  holdings  of  these  courts. 
ve  are  announcing  the  law  to  be: 
lger  to  a  contract,  who  (probably) 
;  when  made,  for  whose  fortunes 
38  eared  except  as  his  own  interest 
ho  never  did  a  thing  in  reliance  on 
;ommencing  this  action),  who  paid 
a  promise,  to  whom  none  was  made 
ae  himself,  may,  notwithstanding 
ited),  not  only  recover  on  the  con- 
■gardless  of  its  conditions. 
>dent  for  this?  None.  In  Getchell 
'■  Mfg.  Co.  v.  Peterson  &  Sampson, 
he  promise  was  made  in  words  to 
'ell  as  to  the  principal  obligee,  and 
hat  material  was  furnished  in  re- 
lise. 

iases  the  law  makes  the  laborer  and 
ns,  a  party  to  the  contract  in  his 
[dependent  right. 

;ases  are  distinguishable  in  this: 
i  a  representative  capacity;  the 
nan  has  no  lien  for  his  protection. 
sted  by  the  municipality  who  gets 
ork.  It  does  no  extreme  violence 
ay  that  the  parties  must  have  in- 
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tended  his  protection  as  the  main  purpose  of  the 
that  the  city  was  acting  as  his  agent,  and  that  a  p 
was  made  to  him,  just  as  subsequently  enacted  s 
provide.    21  R.  C.  L.  p.  1016,  sec.  64. 

In  the  instant  case,  no  contention  can  be  ma 
that  the  contract  is  a  private  contract,  the  par 
the  time  owing  no  duty  to  any  third  person. 

Under  the  rule  announced,  if  A,  having  faith 
character  and  ability  of  young  Mr.  B,  who  is  s 
employment  under  C,  promises  C  that,  if  he  ei 
B,  B  will  make  the  payments  of  funds  coming  i: 
hands  from  time  to  time  to  the  persons  to  wh< 
funds  should  go,  on  the  perfectly  reasonable  con 
however,  that  when  C  learns  of  a  default  of  B  1 
inform  A,  and,  if  afterwards  C  neglects  to  g 
the  information  of  B's  default,  which  he  kno 
that  A  is  released  from  his  promise  to  C,  stil 
liable  to  the  persons  to  whom  the  payments  shoul 
1  le  by  B.    When  one  of  such  persons  6 

1  y,  and  A   sets  np  the  promise  that  he 

be  notified  of  defaults,  and  shows  that,  with 
he  could  have  saved  half,  or  all,  of  the  loss,  l 
holding  that  the  third  person  (beneficiary) 
a  good  reply  as  follows:  "How  could  you  exp< 
to  give  you  notice?  I  never  knew  of  your  c( 
with  B  until  immediately  before  commencinj 
action." 

It  seems  to  me  that  the  reasoning  is  unsour, 
the  conclusion  unjust.  No  court  will  adhere 
rule  in  itB  general  application.  The  entertain 
doubts  about  a  proposition,  plain  and  simple  in 
always  invites  confusion.  We  should  pray  to 
livered  from  temptation  to  do  so.  Hard  cases 
bad  law. 

When  the  meaning  of  a  valid  contract  is  plaii 
is  the  law  of  the  contract.  When  courts  go  conti 
its  intent,  they  legislate.  Once  we  agree  th; 
promise  defendant  made  to  the  obligee  was  th 
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ie  the  payments,  and  that  promise 
it  defendant  should  be  notified  by 
ts,  there  is  no  need  for  discussion. 

for  good-faith  dispute  that  such 
.e  in  terms  only  to  the  obligee  and 
iven?  One  might,  with  some  show 
has  been  held  in  certain  insurance 
lition  precedent  ought  not  to  de- 
?ery   unless    the   obligee 's   breach 

This  contention,  however,  is  not 
it  can  complain:  "I  am  held,  con- 
romise  I  made,  which  was  to  the 
larmless  upon  condition." 
nalogy  quoted  in  the  opinion  from 
eb.  655,  can  have  no  possible  ap- 
:  the  promise,  that  "$10  which  he 
«  paid  is  unquestionably  coupled 
is  not  absolute  as  in  the  supposed 
i  analogy  quoted,  the  argument  as- 
o  C,  made  to  the  municipality  as 
mtative.  In  the  case  in  hand,  it 
nore  than  one  contract,  more  than 
is  what  the  opinion  probably 
i  two  parties  to  the  contract,  were 

tizen  to  freely  contract,  and  to  be 
nee  with  his  promise  as  made,  is 
as  and  safeguards  of  civil  liberty. 

ie  bond  and  offered  it  in  evidence, 
jred  the  requirement  respecting 
another  way:  Plaintiff  elected  to 
of  the  contract  sued  on,  but  it 
s.  The  situation  is  anomalous, 
mtains  this  condition:  "Provided, 
ahall  be  notified  in  writing  of  any 
id  principal,  which  shall  involve  a 
d  surety  is  responsible  hereunder, 
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immediately  after  the  occurrence  of  such  act  si 
come  to  the  knowledge  of  the  duly  authorize! 
sentative  or  representatives  of  the  obligee-  hen 
shall  have  the  supervision  of  the  completion 
contract,  and  a  registered  letter  mailed  to  the 
at  its  principal  office  in  Omaha,  Nebraska,  i 
deemed  sufficient  notice  within  the  meaning 
bond." 

The  obligee  named  in  the  bond  is  a  private 
tion.  The  only  contested  point  is  whether  se 
notice  by  plaintiff,  also  a  private  corporation, 
surety  as  specified  in  the  foregoing  provision 
bond  is  a  condition  precedent  to  its  right  to 
The  bond  is  primarily  for  the  benefit  of  the  ow 
is  the  sole  obligee  named  therein.  Fairly  cc 
the  bond  requires  plaintiff  to  perform  the  cone 
to  notice,  because  plaintiff  stands  in  the  place 
derives  its  rights  under  the  bond  from  the 
and  it  follows  can  have  no  other  or  greater  rig] 
the  obligee.  The  consideration  that  supports  pi 
right  to  recover  is  that  such  recovery  operate 
lease  the  obligee,  the  owner,  from  some  coj 
liability  to  the  third  party,  in  this  instance  the  j 
71  Am.  St.  Rep.  note  at  page  189  (Baxter  v. 
71  Conn.  245) ;    Frerking  v.  Thomas,  64  Neb.  1: 

In  Barnett  v.  Pratt,  37  Neb.  349,  Judge  Irv: 
cisely  states  the  reason  for  the  third  party  rule 
purpose  of  the  American  rules  seems  to  ha- 
largely  to  avoid  circuity  of  action.  It  may  \ 
be  assumed  that,  in  order  to  permit  such  third 
to  sue,  the  contract  must  be  one  which  might 
forced  between  the  immediate  parties  thereto; 
many  of  the  cases  state  the  rule  in  these  term 
2  Elliott,  Contracts,  sec.  1415,  it  is  said:  "Oni 
entitled  to  the  benefits  of  a  contract  made  in 
linlf  without  complying  with  the  conditions  and  a; 
the  liability  that  the  original  parties  have  z 
thereto.      The   rights  of   a    party  for  whose   b 


Vol.  103]  JANUARY  TERM,  1919.  213 

\ 

Forburger  Stone  Co.  v.  Lion  Bonding  &  Surety  Co. 


promise  is  made  must  be  measured  by  the  terms  of  the 
agreement  between  the  principal  parties." 

The  present  case  is  distinguished  from  one  where  a 
surety  bond  is  given  by  a  contractor  to  a  municipal 
corporation  as  in  Doll  v.  Crume,  41  Neb.  655,  and  Des 
Moines  Bridge  &  Iron  Works  v.  Marxen  &  Rokahr, 
87  Neb.  684,  that  are  cited  in  the  majority  opinion. 
Both  cases  were  suits  on  surety  bonds  given  to  guaran- 
tee the  performance  of  building  contracts  entered  into 
between  building  contractors  and  municipal  corpora- 
tions. Clearly  they  are  not  in  point.  In  the  Doll  case 
it  is  said  that  a  surety  bond  that  guarantees  the  per- 
formance of  a  building  contract  entered  into  with  a 
municipal  corporation  is  dual  in  its  nature;  that  there 
is  a  promise  both  to  the  municipality  and  to  material- 
men. It  is  at  once  apparent  that  this  is  on  grounds 
of  public  policy*  21  R.  C.  L.  1016,  sec.  64;  Equitable 
Surety  Co.  v.  United  States,  234  U.  S.  448.  It  is  obvious 
that  if  the  rule  were  otherwise,  as  applied  to  municipal 
corporations,  the  third  party  would  be  remediless  be- 
cause it  is  not  permissible  in  this  class  of  cases  that  the 
citizen  should  have  a  lien  on  the  property  of  the 
sovereign.  It  seems  that  duality  of  contract  has  not 
been  rocognized  as  the  principle  that  permits  the 
third  person  who  is  not  a  party  to  a  contract  to  sue 
upon  it,  except  in  municipal  corporation  cases.  The 
general  principle  that  permits  a  third  party  to  sue  is 
that  a  recovery  will  release  the  promisee  from  some 
liability  to  the  third  party,  thus  avoiding  circuity  of 
action. 

The  majority  opinion  exonerates  plaintiff  from  giv- 
ing notice  because :  1 1  The  plaintiff  could  not  know  when 
some  act  of  the  contractor  came  to  the  knowledge  of 
the  owner  of  the  building.  It  would  be  impossible  for 
the  plaintiff  to  give  the  notice  to  the  surety.' '  It  is 
aot  altogether  clear  upon  what  theory  the  majority  con- 
clude, in  an  entire  absence  of  pleading  or  proof  to  sup- 
port the  conclusion,  that  the  plaintiff  could  not  bring 
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Co.  t.  Lion  Bonding  A  Surety  Co. 

infractor"  relating  to  nonpi 
the  owner  of  the  building." 
jnt  plaintiff  from  informii 
■aetor  was  in  default!  Wh< 
f  as  to  the  time  when  th 
iy  for  the  building  stone  T 
-hose  knowledge  was  first 
to  bring  the  fact  of  nonpi 
of  the  owner  of  the  bnili 
in  the  absence  of  proof,  th< 
it  there  was  something  o 
that  made  it  "impossible  i 
notice  to  the  surety." 
ruction  of  the  surety  bond,  i 
ithority,  notice  of  the  fail 
y  plaintiff  should  have  bee: 
ff  to  "the  duly  authorized 
;ntatives  of  the  obligee" 
completion  of  said  contrac 

And  in  the  event  of  the 
ipresentative  or  of  the  ow 
notice,  plaintiff,  standing 
a,  itself  should  have  serv< 
-.  Failing  in  this  it  shouh 
ice  in  this  class  of  cases  is 
a  matter  of  prime   imports 

contract:  Notice  would. hi 
have  stopped  the  payment 
raer  to  pay  plaintiff  inst< 
ig  contractor.     The  provisi' 

merely  providing  that  "a 
o  the  surety,  at  its  principa 
,  shall  he  deemed  sufficient 

of  this  bond."  And  th 
eludes  was  impossible  of  pe 
Escape  from  a  plainly  exj 
'act  should  not  be  permittee 
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The  majority  opinion,  cites  no  authority  involving  the 
question  of  notice  that  supports  its  conclusion.  It  may 
therefore  be  assumed  that,  aside  from  the  majority 
opinion,  there  is  no  such  authority.  In  21  E.  C.  L.  986, 
it  is  said:  "To  entitle  a  materialman  to  maintain  an 
action  on  the  contractor's  bond,  he  must  comply  with 
a  provision  of  the  bond  that  notice  in  writing  must  be 
given  to  the  surety  of  any  act  which  'may  involve  a 
loss  for  which  the .  surety  may  be  liable  a  certain  time 
after  the  occurrence  of  the  act,  and  the  failure  of  a 
materialman  to  give  such  notice  is  not  a  matter  of 
defense  to  an  action  on  the  bond,  but  he  has  the  burden 
of  showing  compliance  to  make  out  his  cause  of  action. ' ' 
Knight  &  Jillson  Co.  v.  Castle,  172  Ind.  97,  27  L.  R.  A. 
n.  s.  573,  is  a  leading  case  in  point,  and  in  which  the 
reason  for  the  rule  requiring  notice  is  admirably  stated : 
"In  adopting  a  part  of  the  obligation  as  running  to  it, 
appellant  was  bound  to  adopt  it  according  to  its  terms 
and  conditions,  upon  the  plainest  principles  of  con- 
struction. In  the  absence  of  an  agreement  for  time, 
the  price  of  materials  purchased  by  the  contractor  was 
due  when  delivery  was  made;  if  time  was  given,  the 
price  was  due  at  the  expiration  of  the  time  agreed. 
In  either  event,  it  was  peculiarly  within  the  knowledge 
of  the  appellant  as  to  when  the  obligation  was  due 
which  is  here  sought  to  be  enforced  against  the  surety, 
and  there  could  be  no  adoption  of  so  much  as  was 
favorable  to  appellant,  and  that  which  was  for  the 
benefit  of  the  surety  be  ignored." 

Men  must  be  left  free  to  make  their  own  contracts, 
and  in  the  absence  of  fraud  or  mistake  the  binding 
obligation  of  a  lawful  contract  cannot  be  too  insist- 
ently urged.  The  progress  toward  the  attainment  of 
a  high  type  of  civilization  has  been  marked  by  an 
observance  of  this  principle.  The  fathers  of  the  Re- 
public thought  it  worth  while  to  provide  that  no  state 
shall  pass  any  law  impairing  the  obligation  of  contracts. 
Doubtless  those  venerated  men  presumed  that  a  general 
admonition  on  this  point  was  sufficient. 
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Menu  v.  Omaha  &  C.  B.  Street  R.  Co. 


Mentz,  Administratrix,  appellee,  v.  Oi 
ncil  Bluffs  Street  Railway  Company, 


Filed  Febhuabt  15,  1919.    No.  20323. 

1:  Instructions:  Theoky  of  Case.  A  party  Is 
e  bis  theory  of  bis  case,  as  disclosed  by  the  evidence 
i  the  Jury,  under  proper  instructions,  and  where 
ctton  is  tendered  to  the  court  the  refusal  to  gi 
lble  error.  Omaha  Street  R.  Co.  v.  Boesen,  68  Neb. 
ice:  Mortality  Tables:  Admissibility.  Proof  of 
ill  health  or  hazardous  employment  may  Impair  or 
Tect  of  mortality  tables  as  evidence,  but  does  n 
Inadmissible.  Brass  v.  Omaha  Maternity  &  General 
96  Neb.  64S. 

l  from  the  district  court  for  Douglas  t 
»er  C.  Troup,  Judge.     Reversed. 

L.  Webster  and  William  R.  King,  for  ap; 

(,  McKenzie,  Cox  &  Harris,  contra. 

J. 

Mentz  sued  the  defendant  company  to  : 
ional  injuries  said  to  have  been  sustai: 
),    1916,  because   of  the   negligence   of  i 

while  he  was  a  passenger  on  one  of  its 
e  died  on  December  28,  1916,  after  the  at 
mt  before  it  was  tried.  He  left  a  wid< 
ter  as  his  sole  surviving  heirs.  The  acti 
in  the  name  of  the  daughter,  Louisa  Mei 
trix.  The  estate  recovered  a  verdic 
t  in  the  sum  of  $4,400,  and  defendant  ap 
leposition  of  Mr.  Mentz  was  taken  No' 
He  was  by  trade  a  painter.  He  testi 
e,  that  he  and  about  12  others  boarded  a 
ir  thiit  stopped  at  the  north  side  of  the  P 
teenth  street  intersection  at  about  6  o'e 
ing;    that  he  was  almost  the  last  passer 
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;ar;  that  immediately  the  car  started,  and 
Jropped  his  fare  in  the  box  the  ear  stopped 
id  with  such  violence  that  he  was  thereby 
inst  the  fare  box  and  the  iron  rail  supports 
Form  with  such  force  that  he  received  the 
oplained  of.  He  testified  that,  though  he 
ense  pain  from  the  injury  at  the  time,  he 
omplaint  to  any  person;  that  both  car 
u  were  crowded.  He  was  the  only  witness 
;  of  plaintiff  to  testify  respecting  the  im- 
:ts  surrounding  the  alleged  accident, 
rman  called  by  defendant  testified  that  just 
id  hia  car  at  Farnam  street  he  saw  an  au- 
ne  out  of  the  alley  and  stop  on  the  track; 
?et  car  was  not  then  '.going  over  four  miles 
that  it  was  on  a  down  grade  and  the  car 
1  to  avoid  a  collision;  that  the  stop  was 
den    nor    violent,    but    "just    an    ordinary 

ictor  testified  on  the  part  of  defendant  that 
it  left  Farnam  street  it  "ran  about  a  car 

stopped  in  the  usual  manner,  no  jolt  at 
Vn  automobile  had  stopped  on  the  track;" 
eet  car  was  stopped  about  midway  in  the 
of  the  starting  point  at  Farnam  street; 
■  the  motorman  get  off  and  help  push  the 
off  the  track;  that  he  recalled  a  man  of 
eral  description  boarding  his  car  at  Farnam 
out  the  time  indicated  by  plaintiff,  but  he 

to  definitely  give  the  date;  that  the  man 
ok  to  be  Mentz  carried  a  small  leather  bag 
iidle  of  a  paint  brush  protruding  from  the 
ae   was   apparently   ill;    that   "he  held    us 

a  minute,  crawling  on;"  that  a  passenger 

piiBhed  Mentz  as  he  passed  him  on  the 
id  that  he  heard  Mentz  say  to  him  "you 
lurting  me  then;"  that  almost  immediately 
ae  ear  was  stopped  to  avoid  colliding  with 
ile.    The  conductor  said  that  Mentz  did  not 
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an  injury,  and  that  he  rode  on 
mately  15  minutes,  when  he  got  o 
'.e. 

entz  was  injured  as  he  testified, 
tiargeabie  with  negligence  if  the  ir 
jle  care  in  stopping  the  car  to  avo 
automobile  that  was  stalled  on  tl 
quested  the  court  to  give  this  ins 
fused:  "You  are  further  inBtrut 
uty  of  the  defendant's  motormai 
id  ordinary  care  to  stop  the  stret 
a  collision  with  the  automobile  i 
it  of  the  street  car,  and  if  you 
lence  that  the  plaintiff  was  injur 
1  was  usjng  such  reasonable  and  ■ 
ng  the  street  car  to  a  stop,  then  t 
■over  and  your  verdict  must  he  fo: 
seems  clear  to  us  that  the  court 
instruct  the  jury, 
jays  that  the  court  erred  in  giving 
J  8  on  the  measure  of  damages, 
;aid  instruction  the  court  ignored 
n  the  case,  to  wit,  that  the  plainti 
mt,  had  been  suffering  from  a 
tendency  to,  and  in  all  probabilit 
ed  his  life  notwithstanding  this  i 
reason  of  said  prior  infirmity  of 
irlisle  table  was  not  competent  oi 
;he  length  of  time  a  person  so 
ly  live." 

tion  is  not  erroneous  in  the  respe 
3  brief  so  far  as  the  argument  n 
on  of  the  Carlisle  table  in  eviden 
lermty  &  General  Hospital  Ass'n, 

ions  have  been  presented  that  we 

3ary   to   discuss.     The   judgment 

is  reversed  and  the  cause  remai 

Rev 
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alley  v.  Missouri  P.  R,  Co. 


it  sitting. 

opinion  on  motion  for  rehearing  was 

[9.    Rehearing  denied,- 

on  the  motion  for  rehearing  it  is  con- 
struction recited  in  the  opinion  was 
iroperly  refused  because  it  assumed 
automobile  stalled  on  the  track.  If  it 
that  particular  in  view  of  the  evidence 
ourt,  the  remainder  of  the  instruction 
lecessary  in  any  view  of  the  evidence, 
ruction  should  have  been  given  when 
refor  was  suggested  by  the  request, 
rehearing  is 

Overruled. 


appellee,  v.  Missouri  Pacific  Railway 

PANY   ET   AL.,   APPELLANTS. 

rEunnARY   15,  1919.     No.  20334. 

Condemnation:  Petition:  Description  of  Land. 
lemn  the  land  of  another  for  the  use  of  a  rail- 
of  the  proceeding  and  must  accurately  describe 
j  be  condemned. 

:  .     A  petition  containing  Inaccurate 

re  material  respecting  the  dimensions  of  the 
render  condemnation  proceedings  void  that  are 

ie  district  court  for  Douglas  county: 
'udoe.     Affirmed. 

tdy,  Yale  C.  Holland  and  George  L. 

Hants. 
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>btained  a  judgment  vaeati 
iroceedings  that  involved  a 
le  to  the  lot  was  quieted  v 
ealed. 

y  contends,  among  other  thi 
ldemnation  contained  inacci 
terial  respecting  the  dimeni 
of  that  and  other  irregularii 
ned  of  are  void.  Defendant 
were  regular. 

t  court  it  was  stipulated  t 
eet  wide  from  the  north  to 
tst  to  west,  at  the  north  li: 
nd  at  the  south  line,  from 
t  deep.  In  the  petition  fo 
j  county  judge  the  company 
,  that  "lot  11,  block  6,  P 
sf  uneven  dimensions,  but  i: 
p  by  66  feet  wide."  The  i 
ons,"  as  used  in  defendant's 
aiser  to  believe  that  it  relati 
i  much  greater  than  the  si 
h  of  the  east  and  west  lines 

the  stipulation.  The  dept 
endant's  petition  is  25  feet 
ic  stipulation,  a  circumsta 
to  be  of  considerable  im] 
iiarket  valuation  of  whose 
t   and    other   purposes,   is 

foot  frontage  and  depth. 

containing  statements  so 
ensions  would  be  very  apt 
n  the  assessment  of  danu 
.  St.  1913,  sec.  5946.  It  se 
court  did  not  err  in  ho 
i  proceedings  were  void.  C 
xkards,  38  Neb.  847;  Bay 
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icera  t.  Allen. 


Mich.  533.  A  petition  to  con- 
fer for  the  use  of  a  railroad  is 
iding,  and  before  an  owner  over 
pelled  under  the  sovereign  power 
part  with  the  title  to  his  land,  it 
dity  of  the  proceedings  that  the 
county  judge  under  section  5946, 
[y  describe,  the  tract  sought  to  be 

decree  quieting  title  is  perhaps  a 
en  literally,  since  it  forever  en- 
asserting  title  or  interest  in  or 
from  using  it.  Properly  con- 
aning  to  be  that  the  defendants 
m  asserting  any  rights  to  the 
present  condemnation  proceed- 
ercising  any  rights  thereto  that 
id  in  the  future.  So  construed, 
t  reversible  error  and  is 

Affirmed. 
3H,  JJ.,  not  sitting. 


bllee,  v.  Fred  H.  Allen   et  al., 

PPELLANT6. 

tr  16.  1919.     No.  20S56. 

Injuxctioh:  Titcx.  The  right  of  a  Ae 
□self  of  a  writ  of  injunction  to  enjoin 
ce  while  in  the  possession  of  his  office 
iinedy,  and  this  procedure  does  not  pre- 
from    trying    the    right    of    title    to    the 


strict  court  for   Saline   county: 
dge.      Affirmed. 


Charles  F.  Barth,  for  appellants. 
Glenn  N.  Venrick,  contra. 
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AlJ>BICH,  J. 

This  action  was  brought  by  the  plaintiff  aga 
members  of  the  board  of  trustees  of  the  ' 
Tobias,  and  one  Mastin,  to  restrain  them  fron 
ing  with  him  in  the  discharge  of  his  official  dut 
of  the  trustees  of  that  village,  from  disturbii 
the  exercise  of  the  duties  of  his  office,  and  U 
Mastin  from  participating  in  any  meetings  c 
lage  board. 

In  November,  1917,  plaintiff  was  appointed 
fill  a  vacancy.  He  duly  qualified  and  entered 
discharge  of  his  duties.  The  annual  election 
the  next  April.  At  that  time  Mastin  and  h 
ceived  the  same  number  of  votes,  and  it  wag 
by  the  village  board  that  neither  was  elected, 
tion  alleges  that  afterwards  an  alleged  recount 
and  a  certificate  of  election  issued  to  Mastin. 
the  same  was  void  and  of  no  effect.  The  plai 
filed  his  oath  as  a  hold-over  officer  and  con 
act  until  Mastin  and  the  other  defendants  r 
allow  him  to  take  part  in  the  proceedings  of  1 
although  he  attempted  to  do  so.  The  disti 
found  for  the  plaintiff,  and  defendants  appeal. 

The  main  question  in  the  case  is  whether 
was  entitled  to  bring  this  action,  or  whetht 
only  maintain  proceedings  in  quo  warranto, 
kiss  v.  Keck,  86  Neb.  322,  it  was  said:  "Of  c 
action  of  injunction  is  not  the  proper  reme< 
title  to  public  office.  The  many  anthorities 
defendants  in  their  brief  establish  that  propi 
indeed  there  was  ever  any  doubt  in  regard  t< 
law  is  just  as  clear  that,  where  one  is  an  i 
holding  the  office  under  a  prima  facie  legal 
performing  the  duties  thereof,  a  court  of  e( 
restrain  an  intruder  from  interfering  with  tl 
exercise  of  those  duties."  Plaintiff  was  in  p 
of  the  office  and  exercising  his  functions  and 
a  de  facto  officer  until  after  the  alleged  recot 
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,  he  wag  in  possession  of  the  office,  and 
ig  under  the  recount  was  not  entitled  to 
ossession.    He  is  entitled  to  prosecute  his 
warranto  to  ascertain  by  what  right  the 
iing  the  office.    If  that  suit  be  determined 
:he  court  will  at  once  place  him  in  legal 
ianner  in  possession  of  the  same. 
;,  being  a  de  facto  officer,  has  no  need  to 
jrsy  over  the  title  to  the  office  in  order 
position.     See  Ekern  v.  McGovern,  154 
in  v.  Chippewa  Circuit  Judge,  145  Mich. 
o  officer  has  the  right  to  avail  himself  of 
unction   to   enjoin    interference   while   in 
the    office.     2    High,    Injunctions,    sec. 
e  is  simply  resorting  to  the  remedy  by 
the  purpose  of  protecting  his  position 
srence  of  adverse  claimants  whose  title 
Remelin    v.    Mosby,    47    Ohio    St.    570. 
herein,  it  seems,  is  holding  the  office  in 
•  a  prima  facie  legal  right,  and  as  he  is 
sition  by  virtue  of  holding  over,  and  his 
having  been  elected  and  qualified,  he  is 
icer  notwithstanding  the  existence  of  a 
ite  between  him  and  a  claimant  as  to  the 
iffice.      Thus    it    seems    clear   that,    while 
appellee  is  acting  as  a  de  facto  officer,  he  should  not  be 
disturbed   in  the    exercise   of    this    right,   or    in   doing 
or    performing    all    of   the    duties    attendant   upon   his 
position,  and  is  entitled  to  every  protection  necessary 
in  the  fulfilment  of  his  position.  "It  is  a  proper  exer- 
cise of  discretion  to  restrain  interference    *    *    *    in 
the  performance  of  duty"  until  one's  title  while  acting 
is  determined  in  a  proper  proceeding  instituted  therefor. 
See  Blain  v.  Chippewa    Circuit  Judge,  145  Mich.  59. 
It  is  contended  that  the  certificate  of  election  is  con- 
clusive evidence  of  the  right  of  Mastin  to  the  office  un- 
der State  v.  Frantz,  55  Neb.  167.     The  alleged  certifi- 
cate  was  not  made  by   the    proper   body,   nor  at  the 
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proper   time,  nor  in  accordance  with  the  law 
the  above  principle  is  not  applicable. 

The  finding  and  judgment  of  the  trial  coun 
from  errors  and  should  be 

Aft 

Sedgwick  and  Cornish,  JJ.,  not  sitting. 


Union  Stock  Yards  Company,  appellant,  v.  > 
State    Railway    Commission,    appellee 
Filed  Mabch  1,  1B19.     No.  20230. 

1.  Statutes:  Cosarat'crio:*.  When  a  statute  Is  susceptfb 
constructions,  under  one  of  which  It  la  clearly  valid,  w 
the  other  Its  validity  may  be  doubtful,  that  construct 
makes  sure  Its  validity  will  ordinarily  be  given. 

2. ■:    Constitution ai.ttt:    Stock-Yards.     Section  134. 

1913,  construed  to  apply  to  all  public  stock-yards  In 
and,  as  thus  construed,  held  not  to  deny  to  appellant 
protection  of  the  law  under  the  Fourteenth  Amendmei 

3.  Stock-Yards:  Regulation.  Under  Its  general  police  p 
state  may  regulate  charges  at  public  stock-yards. 

4.   :  :  Constitutional  Law.     The  legislature 

gate  to  the  state  railway  commission  power  to  fix  ant 
charges  at  public  stock-yards. 

5.   :  Rates:  Validity.    An  order  of  the  state  railwa; 

slon  fixing  a  charge  to  be  made  for  corn  furnished  by 
stockyards  company  to  its  patrons,  which  does  not  mt 
ance  tor  the  use  of  the  property  engaged  fn  tbe  aervlc 
as  compensation  for  the  corn   furnished,  held  erroneoi 

Appeal  from  State  Railway  Commission.     R 

Brown,  Baxter  &  Van  Dusen  and  Frank  T.  J 
for  appellant. 

Willis   E.   Reed  and    Clarence   A.   Davis,  A 
Generals,  and  Rvgh  La  Master,  contra. 

Morbissey,  C.  J. 

This  is  a  proceeding,  in  the  nature  of  an  ap 
vacate  an  order  of  the  Nebraska  state  railway  < 
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te  which  the  Union  Stock- Yards 
;e  for  grain  and  feeding  service  at 
.  The  order  was  made  under  the 
j  134  and  135,  Rev.  St.  1913,  which 

e  term  'stock-yards'  as  used  herein 
orace  all  corporations,  individuals, 
viduals,    their   lessees,    trustees   or 

by  any  court  of  lawful  authority, 
>w  or  hereafter  may  own,  operate, 
ny  yards  and  pens,  railroad  tracks, 

other  motive  power,  for  the  pur- 
;  stock  in  transit  and  for  sale ;  and 

hereby    declared    to   be    common 

e  state  railway  commission  shall 
le  orders  regulating  service  and 
at  all  stock-yards." 
mpany  insists  that  the  order  in  this 
use  the  provisions  of  the  statute 
>ased  are  unconstitutional.  It  is 
iions  set  out  deny  to  appellant  the 
he  law,  and  constitute  class  legisla- 
n  is  that  the  statute  in  question 
ailway  commission  to  regulate  the 
;  public  feeding  and  shipping  yards 
ily  of  those  which  also  maintain 
lities;  that  appellant  is  the  only 
in  the  state  doing  a  common  car- 
this  fact  furnishes  no  basis  for  a 
•egulation  of  yard  or  pen  charges; 
>re  discriminatory  to  allow  the  fix- 
at  appellant's  yards,  and  not  at 
antes  engaged  in  the  same  line  of 
enterprise. 

While  it  is  true  that  section  134  may  be  susceptible 
of  the  interpretation  placed  upon  it  by  appellant,  it  is 
equally  capable  of  another  and  less  questionable  con- 
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struetion.  No  reason  is  apparent  why  the 
statute  should  not  be  read  disjunctive' 
subject  to  state  regulation  the  service  c 
companies  maintaining  either  feeding  pei 
tracks,  switches,  or  all  of  these  facilit: 
purpose  of  handling  live  stock  in  transit  e 
There  is  nothing  inharmonious  with  this 
statute,  unless  it  be  the  final  clause  of  secti 
provides  that  "all  stock-yards  are  hereb; 
be  common  carriers."  If,  however,  the  p 
late  feeding  charges  at  stock-yards  cannot 
upon  the  railway  commission,  except  by 
common  carrier  capacity,  it  cannot  be  oonff 
this  case,  since  mere  legislative  denomii 
constitute  an  enterprise  a  common  carrii 
tainly  feeding,  watering  and  caring  for 
live  stock,  for  an  independent  considera 
within  the  scope  of  a  common  carrier's  d 
ject  to  regulation  as  such.  Union  Sto-ik 
United  States,  169  Fed.  404.  Since  the 
state  in  this  case  must  be  determined  with 
the  common  carrier  designation  of  the  le; 
provision  of  the  statute  may  be  disregar< 

The  construction  of  the  statute  announct 
tive  of  legislative  intent,  and  will  therefoi 
in  preference  to  that  suggested  by  appella 
policy  of  the  courts  to  uphold  rather  th; 
legislative  action.  Hence,  sections  134,  '. 
1913,  cannot  be  said  to  violate  the  Fourte 
ment,  by  denying  to  appellant  the  equal 
the  law. 

But  though  the  statute  in  question  is  n 
tory  as  between  the  stock-yards  companies 
the  question  arises  whether  it  is  constituti 
the  power  of  the  state  thus  arbitrarily 
charges  in  this  particular  line  of  business, 
yards  are  so  affected  with  a  public  intei 
subject  to  the  inherent  police  power  of  t' 
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targes  by  governmental  authority, 
trovertible.  Ratcliff  v.  Wichita 
lo.,  74  Kan.  1. 

has  the  power  to  regulate  these 

exercise  such  power!  Appellant 
I  of  rates  ia  wholly  a  legislative 
,ot  be  delegated.  While  this  is 
roposition,  yet  statutes  delegating 
commission  power  to  fix  rates  for 
rations  have  generally  been  held 

principle    of    constitutional    law. 

Commission  v.  Chicago  &  W.  T. 
\.nn.  Cas.  1917C,  p.  50,  and  notes ; 
Springs  v.  Saratoga  Gas,  Electric 
91  N.  Y.  123,  18  L.  R.  A.  n.  s.  713, 
fc  Eng.  Ann.  Cas.  606,  and  notes 
state,  however,  the  railway  com- 
jrganized  under  the  Constitution 
ipervising  and  regulating  common 
d  that  thiB  constitutional  authority 
by  statute  so  as  to  make  it  an 
or  the  purpose  of  stock-yards  regu- 
lothing  in  the  constitutional  duties 
ncompatible  with  its  serving  as  a 
nd  control  of  stoek-yards  charges, 
latnre,  having  the  power  to  create 
ose,  might  well  appoint  the  mem- 
ommission  to  serve  in  such  capac- 

consideration  of  the  order  itself. 

the  railway  commission  directed 
mine    the    price    of    corn    to    be 

of  corn  at  its  yards  in  South 
it  calendar  month,  on  the  average 
lion  Stock  Yards  Company  for  the 
th  Omaha  for  the  calendar  month 
ig  the   current   month    for   which 

of  corn  is  determined."     In  its 
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finding  of  fact  the  commission  found:  "Ii 
the  price  paid  for  corn  at  South  Omaha, 
actual  out-of-pocket  cost  to  the  applicant 
dling  and  placing  of  the  com  in  the  feeding 
for  the  purpose  of  this  temporary  arra 
commission  places  at  ten  cents  per  bushel, 
just  named  may  he  added  by  the  applicant 
of  the  corn  for  the  current  month." 

Thus  it  will  he  seen  that  under  this  temr. 
which  on  final  hearing  was  made  permane: 
was  allowed  no  profit  whatever  for  handli 
nor  reimbursement  for  the  use  of  the  propei 
in  feeding  and  distributing  the  corn.  It 
that  in  finding  "out-of-pocket"  cost,  the 
took  into  consideration  the  value  of  the 
property  employed  in  feeding  the  corn,  hu 
itself  does  not  seem  to  bear  out  this  cont 
company  furnished  proof  of  the  usual 
stock-yards  in  other  states,  and  insists  I 
prima  facie  proof  of  what  is  a  reasonable 
case.  The  statute  so  provides.  Rev.  St.  19: 
An  order  that  permits  appellant  to  make  a 
ing  regard  for  the  market  price,  plus  such 
commission  may  find  from  all  the  evidenc 
a  proper  net  return  on  the  investment,  is  m 
do  justice  to  all  parties  than  an  order 
monthly  average.  Appellant  is  entitled  to 
its  corn  at  the  time  of  sale,  without  regar< 
may  have  cost  at  the  time  of  purchase, 
has  advanced  appellant  is  entitled  to  the  a 
the  other  hand,  the  shipper  is  entitled  f 
market  price  taken  as  the  basis,  without  rt 
price  at  which  the  corn  may  have  been  p 
some  remote  date.  The  mere  fact  that  the 
a  month  before,  paid  more  for  the  corn 
worth  when  sold  to  the  shipper  is  no  rea 
should  be  charged  more  than  the  commodi 
on  the  day  he  buys. 
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i  ease  was  made  during  the  war 
aal  conditions  were  prevailing.  In 
ce  the  order  is  set  aside  and  the 
that  the  commission  may  make 
;ation  and  enter  such  order  as  may 

Reversed. 
itting. 

nion  on  motion  for  rehearing  was 
Former  opinion  modified,  and  re-: 


taring  our  attention  has  been  called 
tement  in  the  opinion: 
rnished  proof  of  the  usual  charges 
her  states,  and  insists  that  that  is 
f  what  is  a  reasonable  rate  in  this 
o  provides.    Rev.  St.  1913,  section 

;  that  the  statute  cited  was  passed 
le  legislation  applying  to  railroads, 
irds  statute  (Rev.  St.  1913,  134-138) 

1911.    It  appears  that  section  6127  - 
ock-yards  unless  they  are  perform- 

common  carriers.     Our  opinion  is 
nt,  and  the  motion  for  rehearing  is 
Overruled. 


Fraction  Company    (two  cases). 

Company    appellant,  v.  City  op 
>ln  et  al.,  appellees. 

:    1.    1919.      Nob.    20743,    20842. 
tate  Railway  Commission   Amendment.     In 
tfonal  provision  creatine  the  state  railway 
ide  an  Independent  part  of  the  Constitution, 
nent  to  the  executive,  legislative  or  judicial 
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ate  Railway  Commission:  Foweb 
has  Independent  legislative,  judi 
Ivo  powers  bo  tar  as  necessarily 
ates,  service,  and  general  control  ■ 
tercise  of  power  may  be  con  troll 

— : .    Unless  there  has  be 

limit  or  affect  this  power  given 
im  that  the  people  have  given  thl 
'  common  carriers  that  they  them 
■eb.  The  rates  of  a  public  eerv: 
fan  the  value  of  the  property  d 


— :    Emergen cl  Rates.     If  the 

rates  are  not  remunerative,  "whl 
11  the  operation  of  the  road,  rel 
1  conditions  were  abnormal,"  it 
iange  of  rates.  Darnell  v.  Editor 
lain  whether  conditions  will  bee 
:  earnings  In  the  near  future,  and 
111,  the  propriety  of  emergency  ra 

— :  Good  Will.  When  rates  i 
1  will  Is  not  to  be  considered. 
— :  Evidence.  In  determining 
:h,  it  would  be  proper  to  conslde: 
iclared  in  the  recent  past  under 
tri button  of  these  dividends  amc 
1  row  any  light  upon  the  earning  p 
— ;  Dividends.  If  the  dividends  p 
return  od  the  actual  value  of 
did  not  exceed  the  net  naming! 
mds  among  the  stockholders  w 
»nt. 

— :  .    It  the  dividends  paid 

e  more  than  a  fair  return  upon 
;  net  earnings  of  the  company,  it 
,■  to  make  good  the  deficiency,  a 
ie  the  public,  and  is  required  by  t 
— :  Sebvice.  If  the  earnings  an 
e  prepared  to  render  proper  servii 
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12.  :  :  Accounting.  When  a  public  utility,  which  is  un- 
der the  control  of  the  railway  commission,  owns  or  is  interested 
in  subsidiary  utilities  in  the  city  which  are  under  the  control  of 
the  city  authorities,  it  is  proper  for  the  railway  commission  to 
require  the  utility  under  its  control  to  keep  full  and  accurate 
accounts  of  all  services  rendered  to  its  subsidiary  companies, 
and  all  values  received  therefor  at  prices  fixed  by  the  railway 
commission;  and  such  values  so  received  must  be  accounted  for 
as  other  earnings. 

13.  : :  Valuation.    It  is  the  duty  of  the  company  to  keep 

their  accounts  as  required  by  the  commission,  and  to  render  all 
possible  assistance  to  enable  the  commission  to  ascertain  true 
values.  If  the  company  fails  in  these  respects,  it  is  not  in  a 
position  to  complain  of  reasonable  findings  of  the  commission  as 
to  value. 

14.  :  :   Complaint.     If  the  company  does  not  obey  the 

orders  of  the  commission  in  that  regard,  and  act  upon  these 
principles,  it  cannot  complain  if  the  commission  is  as  liberal 
in  dealing  with  the  affairs  of  the  company  as  it  can  reasonably 
be  and  make  sure  that  it  is  properly  protecting  the  public. 

15.  :  ':   Increase.     If,  owing  to  changed  conditions,  the 

net  earnings  of  the  company,  properly  managed,  are  not  a  fair 
return  upon  the  value  of  its  property,  the  rates  .should  be  in- 
creased without  imposing  impossible  or  unnecessary  conditions. 

16.  Street  Bailways;  Cancelation  of  Stock.  The  commission  prop- 
erly decided  that  it  cannot  under  existing  conditions  order  the 
cancelation  of  the  common  stock  of  the  company,  and  when  under 
existing  conditions  an  order  canceling  stock  is  not  authorized, 
it  cannot  be  canceled  by  indirection  by  withholding  from  the 
company  that  to  which  it  would  be  otherwise  entitled. 

17.   :  Authorization  of  Bond  Issue.     The  commission  should 

know  how  the  proceeds  of  the  bonds  are  used  by  the  company,  and 
in  authorizing  the  issue  of  stocks  or  bonds  may  determine  the 
price  and  conditions  of  their  sale,  but  in  a  proper  case  cannot 
indirectly  prevent  such  issue  by  imposing  impossible  or  unneces- 
sary conditions. 

18.  Carriers:  Rates:  Depreciation  Fund:  Dividends.  Money  raised 
to  pay  for  depreciation  should  not  be  considered  as  capital  upon 
which  a  return  is  to  be  made  to  stockholders  as  dividends  in  the 
future.  But,  when,  under  the  rates  allowed,  dividends  are  fairly 
earned  and  declared,  such  dividends  become  the  property  of  the 
stockholders,  and  if  used  to  make  proper  additions  to  the  prop- 
erty, such  additions  should  be  considered  in  adjusting  rates. 

19.  State  Railway  Commission:  Findings:  Review.  This  court  upon 
appeal  cannot  disturb  findings  of  the  commission,  unless  it  ap- 
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pears  that  some  requirements  of  the  law  have  been  vloli 
disregarded,  or  that  the  result  reached  cannot  reasons 
derived  from  the  tacts  proved. 

Appeal  from  the  State  Railway  Commission 
versed. 

E.  J.  Hainer,  F.  M.  Hall,  Field,  Ricketts  &  Ri 
and  George  A.  Lee,  for  appellants. 

C.  Petrus  Peterson,  Charles  R.  Wilke,  W.  G. 
and  C.  E.  Matspn,  contra. 

Sedgwick,  J. 

The  plaintiff  applied  to  the  state  railway  comm 
for  permission  to  raise  its  rates  of  service  ani 
authority  to  issue  and  sell  securities,  and  also  ma 
application  for  an  emergency  rate.  The  commi 
after  an  extended  bearing  and  apparently  an  exba 
investigation  of  the  matters  presented,  grante( 
respective  applications  in  part  and  refused  the 
part;  and  the  applicant  has  appealed  to  this 
from  the  ruling  on  each  application.  The  applici 
were  heard  together,  reserving  the  motion  to  conso 
the  cases  for  further  investigation. 

Questions  are  raised  and  discussed  as  to  the  « 
and  the  limits  of  the  jurisdiction  and  authority  c 
state  railway  commission.  In  Prentis  v.  At 
Coast  Line  Co.,  211  U.  S.  210,  the  court  said  i 
syllabus:  "So  far  as  the  federal  Constitution  is 
cerned,  a  state  may,  by  constitutional  provision, 
legislative  and  judicial  powers  in  the  same  body." 
in  the  opinion:  "Among  its  (the  commission's)  < 
it  exercises  the  authority  of  the  state  to  supe 
regulate  and  control  public  service  corporations,  a 
that  end,  as  is  said  by  the  supreme  court  of  Vii 
and  repeated  by  counsel  at  the  bar,  it  has  been  cl 
with  legislative,  judicial  and  executive  powers." 
that  if  the  state  Constitution  "sees  fit  to  unite  le 
tive  and  judicial  powers  in  a  single  hand,  the 
nothing  to  hinder  so  far  as  the  Constitution  o: 
United  States  is  concerned." 
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he  constitutional  provision  creating  the 
immission,  it  was  made  an  independent 
stitution,  and  was  not  designated  as  an 
the  executive,  legislative  or  judicial 
Constitution.     The  fact,  therefore,  that 

compilers,  been  placed  in  article  V, 
the  executive  department  of  the  govern- 
10  assistance  in  its  construction.  Its 
r,  as  follows:  "There  shall  be  a  state 
sion,  consisting  of  three  members,  who 
lected  at  the  general  election  in  1906, 

office,  except  those  chosen  at  the  first 
this  provision,  shall  be  six  years,  and 
.tion  shall  be  fixed  by  the  Legislature." 
duties  include  "the  regulation  of  rates, 
;ral  control  of  common  carriers."  The 
make  provision  as  to  these  powers  and 
commission,  "in  the  absence  of  specific 

exercise  the  powers  and  perform  the 
ed."  It  was  submitted  to  the  people  by 
of  1905.  Laws  1905,  ,ch.  233.  Unless 
specific  legislation  that  might  limit  or 
er  given  to  the  commission,  it  would 
people  have  given  this  commission  all 

common  carriers  that  they  themselves 
While  this  power  must  be  exercised  in 
e  provisions  of  the  federal  Constitution, 
provisions  of  our  own  Constitution  that 
les  of  the  government,  it  is  plainly  not 
special  provisions  of  the  Constitution 
h  between  the  legislative  and  judicial 
the  government.  The  functions  of  this 
largely  administrative,  but,  as  is  stated 
Atlantic  Coast  Line  Co.,  supra,  the 
sssarily  has  independent  legislative,  ju- 
utive  or  administrative  powers.  This 
that  the  commission  is  made  a  court 
idicial    powers,   but   only   such   judicial 
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are  necessarily  involved  ii 
:upervise,  regulate  and  conti 
as;  and  such  exercise  of 
or  limited  by  the  legislature, 
ipany  appears  to  contend  tl 
are  involved  in  this  appeal 
Id  be  based  entirely  upon 
>mpany's  property  devoted 
2)  That  the  value  of  the  pi 
ajority  of  the  commission* 
o  "an  emergency  rate  of  f 
ile  of  rates  should  not  be 
s  of  the  same  class,  and  sh 
crating  expense,  providing  f< 
and  pay  a  fair  return  upon 
used  and  useful  in  the 
rder  of  the  commission  "rt 

the  common  stock  of  the  tre 
should  be  held  for  naught." 
;  proceedings  to  be  institute 
ry  dividends  paid  on  the  - 
ind  void  and  should  be  so  1 

placed  on  the  use  of  the  ] 
e  of  the  stocks  and  securit 
ary  to  law  and  unjustified. ' 
e  rates  should  be  based  u 
he  property  is  thoroughly  e; 
af  the  federal  courts  and  ( 
3  case  of  Smytk  v.  Ames,  If 
aid:  "We  hold,  however,  th 
s  as  to  the  reasonableness 
7  a  corporation  maintaining 

sanction  must  he  the  fair  v 

used  by  it  for  the  conveniei 
■der  to  ascertain  that  value, 
iction,  the  amount  expende 
ints,  the  amount  and  marl 
stocks,  the  present  as  coi 
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original  cost  of  construction,  the  probable  earning 
capacity  of  the  property  under  particular  rates  pre- 
scribed by  statute,  and  the  sum  required  to  meet 
operating  expenses,  are  all  matters  for  consideration, 
and  are  to  be  given  such  weight  as  may  be  just  and 
right  in  each  case.  We  do  not  say  that  there  ipay  not 
be  other  matters  to  be  regarded  in  estimating  the  value 
of  the  property.  What  the  company  is  entitled  to  ask 
is  a  fair  return  upon  the  value  of  that  which  it  employs 
for  the  public  convenience. ' '  This  holding  has  been 
adhered  to  in  subsequent  decisions  of  that  court,  and  has 
been  generally  followed  by  public  service  commissioners. 
It  was  followed  in  some  of  our  decisions,  and  was  recog- 
nized as  the  basis  of  rates  by  this  court  in  State  v. 
Lincoln  Traction  Co.,  90  Neb.  535,  in  which  it  was  said: 
"Nor  will  the  valuation  by  implication  fixed  by  the 
promotors  of  the  consolidation  concerning  the  value  of 
the  property  of  the  constituent  corporations  and  of 
their  stocks  and  bonds  bind  the  railway  commission  in 
determining  in  a  proper  case  the  investment  upon  which 
the  respondent's  stockholders  should  receive  a  return 
in  the  way  of  dividends,  or  the  exact  amount  of  the 
charges  that  may  be  exacted  for  transporting  passen- 
gers' ' — citing  Smyth  v.  Ames,  supra,  and  other  cases. 
It  is  not  always  easy  to  fix  accurately  the  present 
value  of  such  a  property,  and  for  that  reason  resort  may 
be  had  to  the  various  matters  recited  in  Smyth  v.  Ames, 
supra,  and,  as  there  said,  perhaps  to  other  matters. 
Rates  allowed  in  other  similar  cities  will  be  considered, 
but  they,  of  course,  would  not  be  controlling.  When 
rates  are  in  question,  the  item  of  good  will  is  not  to  be 
considered.  The  value  of  the  good  will  depends  upon 
dividends,  and  the  certainty  of  receiving  them,  and  they 

n  turn  depend  upon  the  rates  allowed.  To  consider 
?ood  will  as  value  in  fixing  rates  would  lead  to  the 
most  confusing  uncertainties.  The  commission  in  Au- 
gust, 1918,  increased  the  rates  upon  an  application  of 

he  company,  and  these  applications  are  for  a  further 
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increase.  If  the  evidence  tending  to  show  that  rates  are 
not  remunerative,  "while  based  upon  actual  experience 
in  the  operation  of  the  road,  relates  only  to  a  brief 
period  when  conditions  were  abnormal,' '  it  will  not 
necessarily  require  a  change  of  rates.  Darnell  v.  Ed- 
wards, 244  U.  S.  564.  If  it  is  uncertain,  and  seems  im- 
probable, that  condition^  will  become  more  favorable 
for  adequate  earnings  in  the  near  future,  the  propriety 
of  emergency  rates  would  seem  to  be  indicated.  The 
commission  appears  to  have  so  regarded  existing  condi- 
tions. 

It  was  said  by  the  Wisconsin  railway  commission: 
"A  street  railway  will  be  permitted  to  discontinue  the 
sale  of  6  tickets  for  25  cents  where  the  return  for  the 
last  20  months  was  only  about  5  per  cent.,  although  the 
average  return  for  the  preceding  6  years  was  8.8  per 
cent.,  it  appearing  that  the  loss  during  the  20  months 
from  the  competitive  operation  of  private  automobiles, 
and  jitneys  to  a  less  extent,  and  from  higher  prices  for 
materials,  supplies,  and  wages  is  not  temporary,  that 
large  outlays  must  be  made  for  paving  and  for  improve- 
ments and  extensions,  that  any  increase  in  gross  earn- 
ings therefrom  will  be  offset  by  expenses,  and  that  it  is 
doubtful  whether  an  abnormally  low  cost  of  injuries  and 
damages  can  be  maintained. ' '  Re  Duluth  Street  R.  Co., 
P.  U.  R.  1916D,  614. 

The  evidence  in  this  case  discloses  that  no  compre- 
hensive and  authentic  valuation  of  the  present  property 
was  before  the  commission  at  the  time  of  this  hearing. 
The  attempt  seems  to  have  been  to  ascertain  its  present 
value  from  a  consideration  of  the  history  of  the  com- 
pany, and  its  investments  and  expenses  from  the  time 
of  the  organization  of  the  so-called  "Old  Traction 
Company,"  in  1898,  to  the  present  time,  and  the  findings 
and  valuations  made  by  the  railway  commission  itself 
since  the  consolidation  in  1909.  Some  of  the  transac- 
tions of  the  predecessors  of  the  so-called  "Old  Traction 
Company"  appear  also  to  have  been  considered. 


*UARY  TERM,  1919. 


e  Lincoln  Traction  Co. 


pany  was  organized  in  February, 
it  time  companies  were  operating 
ies,   which  were  then  consolidated. 

enactment  of  the  statute  known  as 
nds  Statute."  Laws  1909,  ch.  108. 
Is  of  the  companies  so  consolidated 
company  (called  in  the  briefs  "The 
pear  to  have  been  greatly  in  excess 
of  the  properties  involved.  In  order 
tion  of  the  interests  of  the  various 
different  companies,  there  appears 
agant  uses  of  stocks  and  lionda  of 
'referred  stock  was  used  apparently 
1  to  values  that  it  represented,  and 
duce  former  stockholders  to  consent 
Also,  a  large  amount  of  common 

generally  disposed  of  in  the  same 
m8  were  stated  more  fully,  and  the 
ects  considered,  in  State  v.  Lincoln 

s  were  not  entirely  agreed  as  to 
nese  applications.  A  majority  ap- 
mclusion  as  to  the  present  value  of 
ippear  to  have  concluded  that  the 
isufficient  to  pay  a  fair  return  upon 
refused  to  increase  the  rates  be- 
conditions  of  the  .stocks  and  bonds 
perhaps  for  other  reasons.  In  the 
lission  it  is  said:  "It  is  true  that 
ies  for  the  calendar  year  1917  were 
le  dividends  on  the  preferred  stock 
increase  in  operating  expenses  for 
318,  by  reason  of  increased  wages, 
id  supplies,  and  freight  rates  may 
iciency,  even  thongh  the  gross  op- 
aain  constant.  We  do  not  advocate 
tg  a  depletion  of  the  entire  surplus 
:e  of  the  opinion  that,  should  the 
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reserves  continue  to  be  reduced  by  reason  of 
of  operation,  the  commission  should  take  til 
forelock  and  raise  the  rateB;  hut  certainly  th 
sion  should  not  raise  the  rates  and  place 
burden  upon  the  people  until  the  company  itsel 
its  full  duty.  The  commission  will,  through  tl 
of  the  monthly  reports  of  the  applicant,  kee 
touch  with  the  operating  results  for  the  future, 
the  company  has  done  its  duty  by  making  g< 
public  the  operating  revenues  properly  belong 
surplus  account,  should  the  surplus  account 
with  the  future  operating  revenues,  not  be 
adequately  to  take  care  of  the  company,  the  c> 
will   immediately  raise   the   rates." 

The  commission  found  that  they  did  not 
thority  to  cancel  the  excessive  issue  of  conn 
but  refused  to  increase  the  rates  until  the  eoi 
its  own  acts,  should  cancel  the  stock.  They  i 
that  the  company  had  paid  the  last  few  yea 
amount  of  money  as  dividends  upon  that  com 
that  represented  no  value,  and  ordered  that  thi 
Bhould,  by  legal  action,  recover  the  money  s< 
as  dividends  on  the  common  stock,  together  i 
est  thereon.  The  cancelation  of  this  common  s 
other  similar  matters,  was  considered  in  State 
Traction  Co.,  supra,  and  it  was  held:  "If,  in 
dation  of  constituent  street  railway  compar 
theretofore  satisfactorily  served  the  public,  a 
tangible  property  is  conveyed  to  the  consolida 
ration  and  subsequently  improved,  the  mere 
the  stock  and  bond  issues  of  the  "constituen 
tions  were  doubled  by  the  consolidated  cc 
without  greatly  adding  to  the  tangible  asset! 
justify  a  cancelation  of  that  stock.  And  if 
one  class  of  that  stock  will  take  from  part  of 
holders  the  consideration  for  their  agreement 
date  the  constituent  corporations  and  will  no< 
with  the  consideration  received  by  other  stc 
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Id  be  canceled  if  the  consolidation 
tinue." 

applies  here.  The  patrons  of  this 
illy  interested  in  the  division  of 
be  stockholders.  They  should  not 
reater  fares  than  actually  neces- 
urn  on  the  value  of  the  property 
use.  If  the  commission  could  not 
mmon  stock,  it  could  not  do  so 
ling  from  the  company  that  to 
erwise  entitled. 

sufficiency  of  present  rates,  it 
consider  the  dividends  that  had 
ecent  past  under  ordinary  condi- 

stated,  the  distribution  of  these 
itockholders  would  not  throw  any 
Kiwer  of  the  property.  If  the  divi- 
.ous  stockholders  were  more  than 

property,  or  in  excess  of  the  net 
any,  it  would  devolve  upon  the 
d  the  deficiency,  or  run  the  risk 
:ase  it  was  impossible  to  render 
the  public  and  is  required  by  the 
>wing  to  changed  conditions,  the 
ompany,  properly  managed,  are  ' 

the  investment,  the  rates  should 
Iriving  the  company  to  remedies 

to   recover  dividends   long  ago 

the  company  has  paid  dividends 
1  the  net  earnings,  and  so  failed 
re  for  maintenance  and  emergen- 
risk  that  common  prudence  would 
mediately   remedied;    for  if  the 

the  company  must  be  prepared 
ie  as  required  by  the  commission, 
rough  an  unlawful  dissipation  of 

would  necessarily  use  drastic 
■oper  service.  If  the  dividends 
than  a  fair  return  on  the  actual 
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value  of  the  property  would  justify,  and  did  not  exceed 
the  net  earnings,  the  disposition  of  those  dividends 
among  the  stockholders  would  not  affect  the  public 
interest. 

Since  the  consolidation  the  commission  has  had  occa- 
sion several  times  to  investigate  the  property  of  the 
company  and  adjust  the  rates.  One  of  the  first  ques- 
tions investigated  arose  from  the  fact  that  other  public 
utilities  are  operated  in  connection  with  the  traction 
company,  which  are  not  under  the  control  of  the  com- 
mission, but  under  the  city  authorities,  and  in  1910  the 
commission  determined  some  of  the  questions  so  pre- 
sented. In  the  Third  Annual  Report  of  the  commission, 
p.  133)  it  is  said:  "At  the  hearing  in  this  case  an  at- 
tempt was  made  to  find  the  value  of  the  street  railway 
proper,  in  order  that  rates  might  be  so  fixed  that  the 
income  from  the  same  would  be  fair  to  the  street  rail- 
way company  and  to  the  general  public  as  well.  *  *  .  * 
It  was  contended  by  the  city  attorney  of  Lincoln  that 
the  commission  should  not  segregate  these  properties, 
but  should  take  them  as  a  whole,  and  determine  what 
rate  should  be  charged  to  produce  a  reasonable  income 
on  the  entire  property.  The  commission  found  itself 
in  this  predicament:  The  state  Constitution  and  legis- 
lature have  given  it  power  to  fix  rates  and  service  of 
common  carriers,  which  includes  street  railways,  but 
nowhere  has  it  been  delegated  any  authority  over  public 
utilities   such   as   heating,   lighting   and  power  plants. 

#  *  •  ipkg  commission  agrees  with  the  contention  of 
the  city  attorney  that  there  should  be  a  fixed  and  com- 
pensatory charge  made  by  the  Lincoln  Traction  Com- 
pany for  all  services  rendered  to  any  other  or  subsidi- 
ary company  for  services,  and  all  such  amounts  so 
earned  must  be  made  a  part  of  its  income  account. 

*  *    *    If  the  heat  and  light  which  are  being  furnished  • 
to  these  subsidiary  lines  of  business  are  furnished  by 
the  railway  company  at  a  rate  that  is  not  compensatory 
to  it,  the  commission  has  jurisdiction  and  authority  to  do 
full  justice  in  that  respect  by  adjusting  such  charges.' ' 
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the  same  year,  in  another  matter,  the 
ihd  and  ordered  as  follows  {Third  An- 

142):  "That 'from  and  after  July  1, 
rats  pertaining  to  the  railway  shall  be 
eparate  and  distinct  from  the  books  and 

light  or  power  or  heating  departments; 
ng  accounts  shall  on  the  books  show  the 
:  of  expenditures,  accurately  and  fully 
t  altered  by  any  apportionments  to  other 
ixcepting  only  from  material  account), 
hod  or  subterfuge;    that  there  shall  be 

commercial  light  and  power  and  heat 
1  expenditures  made  for  their  account, 

charges  heretofore  made  by  apportion- 
in    operating    expenses,    there    shall    be 

railway  to  the  light  and  power  depart- 
one-half  (2 1/2)  cents  per  kilowatt  hour 
att  hour  of  current  furnished  to  said 
it  and  power  departments,  which  shall 
nd  faithfully  measured  by  meter  at  the 
nd  the  railway  shall  charge  to  the  com- 
j  department  twenty-seven  (27)  cents 
nd  (1,000)  pounds  of  condensation  fur- 
vn  by  monthly  readings  of  customers' 
which  records  shall  be  strictly  kept  and 
Terence  and  examination,  if  desired,  and 
i  charged  by  the  railway  to  the  coin- 
id  power  and  heating  departments  shall 
lents  be  paid  over  to  the  railway  in  cash 
10  amounts  so  charged  shall  in  the  rail- 
reated  as  earnings  and  accounts  opened 
it  forth  such  earnings." 
earing  of  an  application  by  this  company, 
found:  "It  is  very  unfortunate  that,  in 
i  of  this  case,  so  much  that  is  in  no  way 
solution  of  the  problem  has  been  inject- 
lence.  *  *  *  No  hard  and  fast  rules 
led  in  respect  to  a  flseJ  rate  of  income 
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upon  investments  of  this  nature,  but  we  have 
tancy  in  saying  that  under  ordinary  condition 
the  good  faith  of  the  company  and  its  fairn 
respect  to  its  patrons  appears,  the  maximur 
to  such  investors  (provided  the  rate  charged  i 
unusual  one)  should  not  exceed  3  per  cent,  i 
of  the  customary  and  existing  rate  of  interest 
by  those  whose  investments  are  represented 
interest-bearing  securities.  In  other  words,  the 
of  electric  lines  should  be  encouraged,  and  the 
upon  such  investments  should  be  sufficiently 
attract  capital  to  such  enterprises.  If  the  ra 
terest  on  fixed  interest-bearing  securities  in  a: 
locality  is  5  per  cent.,  a  maximum  return  to 
vestors  in  electric  railways  would  not  be  unre 
or  excessive  at  8  per  cent."  Fourth  Annual  Ee 
92,  96. 

A  year  later,  in  another  case,  the  commissk 
mined  what  they  said  was  a  fair  valuation  as 
for  earnings  and  depreciation.  In  the  Fifth 
Report,  p.  96,  it  is  said:  "Preliminary  and  pri 
hearing,  this  commission  had  caused  a  further 
haustive  investigation  and  examination  of  th< 
of  the  Lincoln  Traction  Company  to  be  mad 
accountants,  Messrs.  Powell  and  Wettling,  w 
port  was  presented  to  the  commission  and  p 
file  on  March  7,  1912.  •  *  *  The  value  so  i 
the  report  to  be  used  as  a  basis  for  ear 
$2,244,639.54.  #  ■  *  Taking  all  these  matl 
consideration,  the  commission  is  of  the  opin 
the  amounts  stated  are  a  fair  valuation  as  b 
earnings  and  depreciation."  The  commissioner 
ing  from  the  opinion  of  the  majority  said  that 
of  return  "must  be  sufficient,  under  all  circun 
to  attract  capital  to  that  particular  enterprise.' 

Money  raised  to  pay  for  depreciation  shonh 
considered  as  capital  upon  which  a  return  is  to 
to  stockholders  as  dividends  in  the  future,  bi 
it  was  right  to  raise  more  money  to  pay  for  t 
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sbursed  for  the  particular  year 
>r  a  reserve  ia  necessary  in  any 
id  so  it  might  accumulate;  but 
jy  enough  for  the  purpose  and 
credit  of  capital  upon  which  to 

proper  treatment."  Louisiana 
Cumberland  Telephone  <&  Tele- 

But  when  dividends  are  fairly 
allowed,  and  are  declared,  such 
)perty  of  the  stockholders,  and, 
additions  to  the  property,  such 
rasidered  in  adjusting  rates. 
■ders  seem  to  be  justified  and 
pear  that,  if  these  orders  are 
nission  from  the  books  of  the 
amount  that  the  company  has 
ary  companies  for  services  ren- 
ill,  of  bourse,  be  added  to  its 
nine  its  earnings.  These  sub- 
I  be  treated  as  are  other  pa- 
ipany.  The  commission  will  see 
from  them  are  fully  accounted 

ompany  to  keep  their  accounts 
aission,  and  to  render  all  pos- 
e  the  commission  to  ascertain 
mny  in  maintaining  subsidiary 
her  reason,  fails  to  so  regulate 
i  its  accounts  that  its  receipts 
mpanies  can  be  accurately  de- 
jmit  to  the  commission  an  ac- 
ventory  and  valuation  of  its 
losition  to  complain  of  reason- 
aission  as  to  value,  if  the  com- 
iealing  with  the  affairs  of  the 
lably  be  and  make  sure  that  it 
e  public.  This  court  upon  ap- 
i  6ndings  of  the  commission, 
jome   requirements  of  the  law 
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have  been  violated  or  disregarded,  or  that  the  result 
reached  cannot  reasonably  be  derived  from  the  facts 
proved. 

The  application  to  issue  bonds,  or  preferred  stock, 
was  allowed  upon  condition  "that  said  bonds  or  stock, 
or  both  collectively,  shall  be  issued  and  sold  for  money 
only,  and  for-  not  less  than  85  per  cent,  of  the  par 
value  thereof."  If  the  company  can  issue  bonds  bear- 
ing 6  per  cent,  interest,  and  the  stockholders  are  al- 
lowed to  purchase  the  bonds  for  a  nominal  price,  they 
can  obtain  almost  any  rate  of  interest  they  desire  on 
such  an  investment,  to  the  prejudice  of  the  common 
stock,  and  perhaps  to  the  public  also.  The  commission 
should  know  how  the  proceeds  of  the  bonds  are  used 
by  the  company,  and  the  foregoing  restrictions  are,  so 
far  as  is  shown  by  this  evidence,  within  the  reasonable 
discretion  of  the  commission. 

The  conditions  that  the  company  shall  bring  actions  to 
recover  dividends  heretofore  paid,  and  shall  pay  no 
more  dividends  on  certain  common  stock,  and  shall  take 
steps  to  cancel  such  stock,  cannot  be  upheld. 

The  commission  has  evidently  devoted  great  care 
in  an  attempt  to  do  justice  to  the  company  and  to  the 
public.  We  have  found  it  wrong  in  regard  to  some 
difficult  constructions  of  the  Constitntion  and  statutes, 
above  specified;  when  these  are  corrected  there  is  no 
doubt  that  just  conclusions  will  be  reached.  As  these 
several  applications  havfe  been  by  us  considered  to- 
gether, it  seems  best  that  the  commission  shall  have  an 
opportunity  to  consider  the  whole  contention  "de  novo" 
in  the  light  of  the  construction  of  the  law  that  we  have 
indicated;  and  for  that  reason  the  orders  in  the  three 
several  applications  are  reversed  and  all  remanded  for 
the  farther  consideration  of  the  commission. 

REVERSED. 

Aldricii,  J.,  dissents. 
Cobnish,  J.,  not  sitting. 


1 
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_  ET  AL.,  APPELLANTS,  V.  TJpDIKB  ElEVATOB 

Company,  appellee. 
leo  March  1,  1919.     No.  20825. 

of  Contract;  Measure  of  Damages.  Upon  a 
>r  damages  resulting  from  a  breach  ot  a  contract 
,  tbe  measure  of  damages  Is  the  difference  between 
A  upon  and  the  price  at  the  time  or  the  breach  ot 
lined  ot. 

ra  Permits:  'Waives:  Breach  of  Contract.  When 
contract  complained  of  consists  In  falling  to  fur- 
rmits  which  were  necessary  to  enable  the  defend- 
e  grain  under  the  contracts,  the  defendant  mar 
i  named  In  the  contracts  for  furnishing  the  Der- 
iving the  time,  it  Is  insisted  that  the  permits  must 
a  that  the  grain  can  be  shipped  within  the  time 
at  purpose,  the  breach  ot  contract  by  plaintiffs 
ered  to  occur  when  the  defendant  duly  declares  a 
.he  reason  that  the  time  has  expired  in  which  the 
)  performed. 

of  Contract:  Measure  of  Damages.  In  such  case, 
f  damages   would   be   the  difference  between   the 

and  the  market  price  on  the  day  the  contracts 
forfeited;  and,  as  the  price  then  was  higher  than 
'ice,  the  defendant  suffered  no  damages. 

the  district  court  for  Douglas  county: 
,  Judge.    Reversed. 

Boll  &  Young  and  R.  E.  Lee  Marshall, 

&  Howell,  contra. 

■mer  judgment  in  this  case  had  heen  re- 
b  plaintiffs'  appeal  (102  Neb.  249),  the 
in  amended  petition  in  the  district  court 
ant  filed  an  amended  answer.  In  this  an- 
lant  alleged  a  counterclaim  asking  dam- 
e  plaintiffs  for  an  alleged  failure  to  per- 
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form  four  several  contracts  in  which  the  plaintiffs 
to  purchase  from  the  defendant  grain  to  "be  ship 
i  the  contracts.  "When  the  evidenc 
each  party  made  such  requests  for 
jrdict  that  the  court-  discharged  th> 
Lined  the  case  upon  the  pleadings  ai 
e  court  found  that  there  was  due  fr< 

0  the  plaintiffs  $47,934.32,  and  that  the 
the  plaintiffs  to  the  defendant  up 
n  $28,610.81,  and  entered  judgment  in 
ntiffs  for  the  difference,  $19,323.51. 
ent  the  plaintiffs  have  again  appeal 
i  the  amount  allowed  upon  the  defer 
n  is  too  large. 

four  contracts,  upon  which  the  count* 
the  defendant  sold  to  the  plaintiffs 
i  therein  specified  to  he  shipped  from  ( 
ant's  place  of  business,  to  Baltimore 
mtracts  contained  the  sentence,  "Sh 
pen  port  or  permit  by  Feb.  1st."  The 
vords  of  similar  import,  and  the  difi 
•ding  is  not  material  perhaps  to  oi 
'rom  the  evidence  it  appears  that  thi 
lie  contracts  meant  that  the  defendanl 
am  any  time  during  the  months  of  J; 
try,  and  that,  because  of  conditions  e 
war,  the  ports  for  shipment  were  at 
the  government,  and  consequently  th 

1  not  receive  grain  for  shipment  from  ( 
:e  unless  the  shipper  first  obtained  a 
that  purpose. 

ndant  contends  that  the  contracts  she 
to  mean  that  the  plaintiffs  agreed,  i 
as  not  open,  to  obtain  these  permits 
ed  in  the  contracts;  that  the  pit 
erform  that  part  of  the  contracts,  s 
int  was  unable  to  ship  the  grain,  and 
ae  market  declined  in  price  to  the  defer 
he   trial   court   found:    "That   defer 
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n  should  be  and  is  sustained,  and  that  the 
ce  of  the  grain  involved  in  such  counter- 
d  be  taken  as  of  the  day  after  the  respec- 
an  which  permits  for  the  shipment  of  such 
under  the   respective  contracts  to   be  fur- 
plaintiffs    to    defendant. ' '      The    plaintiffs 
it  the  contracts  should  not  be  construed  to 
ute  agreement  on  their  part  to  procure  and 
permits  at  the  time  specified;  and  that  the 
1    in    finding   that    the    price    of    the    grain 
taken  as  of  the  day  on  which  the  permits 
i   furnished,   and    that   the   price    should  be 
f  the  day  when  the  defendant  declared  the 
anceled   because   of  the  failure   to   furnish 
;  and  that  in  the  meantime  the  market  price 
'.d  so  that  the  defendant  suffered  no  damages. 
s  to  be  conceded  that,  owing  to  the  existing 
it  was  impossible  for  the  plaintiffs  to  pro- 
trmits,  and  it  might  beeome  a  very  impor- 
)n  whether  theBe  contracts  should  be  con- 
bsolute  agreements  binding  upon  the  plain- 
;ure  these  permits  at  the  times  specified,  so 
them  liable  for  any  loss  the  defendant  might 
ise  of  the  refusal  of  the  railroad  companies 
e    permits.     When,   at   the   times    specified 
ng  these  permits,  it  was  found  that  they 
e  obtained,  the  market  price  of  grain  was 
lining,   so  that  it  would  be  largely  to  the 
terest  of  the  plaintiffs   to  delay  the  ship- 
jqually  to  the  interests  of  the  defendant  to 
rly  shipments  as  possible,  if  the  contracts 
«c«t  to  uc  enforced.  It  appears  that  a  lively  correspon- 
dence between  these  parties  ensued  in  regard  to  ob- 
taining   the    permits.     This    correspondence    and    the 
conditions  then  existing  are  very  much  discussed  in  the 
briefs.    It  seems  clear  from  this  correspondence,  under 
the    existing    conditions,    that    the    defendant   was    in- 
sisting that  the  plaintiffs  were  bound  by  the  contracts 
to  furnish  the  permits   as    specified   in   the  contracts, 
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and  that  any  failure  to  do  so  would  make  the  plaintiffs 
liable  for  any  loss  that  the  defendant  might  suffer  on 
that  account;  and  the  plaintiffs  were  as  strongly  in- 
sisting that,  under  the  circumstances,  the  failure  to 
procure  the  permits  was.  not  a  breach  of  the  contracts 
on  the  part  of  the  plaintiffs,  but  was  a  misfortune  that 
affected  both  parties  alike,  and  that  the  plaintiffs  vrere 
not  liable  for  any  loss  that  might  occur  to  the  defendant 
by  reason  of  such  failure.  We  do  not  find  it  necessary 
to  determine  the  construction  of  these  contracts  upon 
that  point.  If  we  accept  the  defendant's  theory  of  the 
absolute  guaranty  by  the  plaintiffs  that  the  permits 
would  be  procured — which  is  by  no  means  clear — the 
question  whether,  in  considering  the  defendant's  dam- 
age, the  market  price  of  the  grain  should  be  taken  as 
of  the  day  named  in  the  contracts  for  furnishing  these 
permits,  or  of  the  day  when  the  defendant  declared  a 
cancelation  of  the  contracts,  becomes  a  very  material 
question. 

.  The  parties  have  agreed  and  stipulated  in  the  record 
the  market  price  of  the  grain  on  each  of  the  days 
named  for  furnishing  the  permits,  and  on  the  day  the 
contracts  were  canceled  by  the  defendant.  The  mar- 
ket price  was  so  high  on  the  last  named  date  that,  if 
that  day  is  taken  as  the  time  of  the  alleged  breach  of 
the  contracts  by  the  plaintiffs,  the  defendant  suffered 
no  damage,  but  rather  made  a  profit  by  the  delay  in 
shipments. 

After  the  day  named  in  the  contracts  for  procuring 
the  permits,  the  defendant  continued  to  insist  upon  pro- 
curing the  permits,  if  possible,  and  some  permits  were 
obtained  and  further  shipments  made  by  defendant 
under  the  contracts.  This  continued  until  the  time  for 
shipments  made  by  defendant  had  terminated,  and  the 
defendant  thereupon  declared  the  contracts  terminated. 
This  was  March  3,  1917,  and  in  May,  1918,  the  defendant 
filed  in  the  district  court  the  counterclaim  for  damages. 

If  the  failure  on  the  part  of  plaintiffs  to  obtain  and 
furnish  the  permits  on  the  day  named  in  the  contracts 
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led  as  a  breach  of  the  contract,  it  was 
m  these  permits  were  obtained,  pro- 
"e  in  time  to  satisfy  the  defendant  to 
hipments.  Therefore,  without  waiving 
of   the   permits,   the    defendant   might 

of  procuring  them.  This  was  clearly 
iduct  of  the  defendant.  On  January  30, 
t  wrote  plaintiffs,  "At  the  present 
en  sales  that  are  now  due  are  waiting 
ship  and  are  past  due."  Plaintiffs  an- 
jrapb,  "Our  hands  are  tied  until  rail- 
)  relief."  As  late  as  February  14,  1917, 
1,  "Have  you  anything  for  us  to-day?" 
19,  1917,  '  'What  prospects  furnishing 
t  and  hundred  cornT"  and  February  20, 
tiplete  your  last  permit  corn  to-day  if 
ih  permit  balance  hundred  due  advise 
re  us  some  wheat."  And  then,  as  the 
mt  would  expire  on  March  1,  defendant 
spond  looking  to  a  cancelation  of  the 
on  Sunday,  March  2,  the  defendant  forr 
first  time,  declared  the  contracts  for- 
e  of  your  failure  to  furnish  railway 
■t  the  contracts  specifying  particularly 
acts  involved),  "or  make  other  disposi- 
canceled  all  of  the  above  contracts." 
red  on  Monday,  the  3d,  by  a  letter  con- 
gelation. The  measure  of  damages  in 
difference  between  the  price  agreed  upon 

the  time  of  the  breach  of  contract  eom- 
e  precise  day  of  furnishing  the  permits 
lortance,  except  as  it  delayed  shipment, 
d  by  offering  to  receive  the  permit  at 
d  the  correspondence  amounted  to  such 
rs  that  the  breach  of  contract  on  plain- 
in  failing  to  furnish  permits  within  the 
ndant  offered  to  receive  them  as  a 
i  the  contracts,  which  was  March  2,  or, 
unday,   March   3.      It   follows   that    the 
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measure  of  damages  would  be  the  difference 
the  contract  price  and  the  market  price  on  the 
of  March.     The  market  price  advanced  after 
named  in  the  contracts  for  furnishing  the  per 
that  the  defendant  suffered  no  damage. 

The  judgment  is  therefore  reversed  and  tl 
remanded  for  further  proceedings. 

Letton  and  Cobnish,  JJ.,  not  sitting. 


Charles  C.  Peterson,  appellee,  v.  William  0 
zell,  County  Treasureb,  appellant. 

•     filed  March  1,  1319.     No.  20351. 

1.  Taxation:  Assessment:  Increase:  Poweb  or  Board  of 
tion.  Under  article  X,  ch.  69  (sections  6436-6413),  Rev 
a  count;  board  of  equalisation  baa  no  authority  to  fn 
valuation  of  an  aHseasment  of  all  the  real  estate  in  a  p 
the  absence  of  a  finding  that  the  valuation  of  such  t 
does  not  bear  a  Just  relation  to  the  valuation  of  the  i 
tn  all  townships,  precincts,  or  districts  In  the  county. 

2.   :  Boards  of  Equalization:  Statutes:  Constructd 

utea  In  regard  to  powers  and  duties  of  boards  of  equal! 
to  be  strictly  construed,  and  In  the  exercise  of  their  pi 
duties  the  mode  of  procedure  prescribed  must  be 
Grant  v.  Bartholomew,  58  Neb.  839. 

Appeal  from  the  district  court  for  Phelps 
Harry  S.  Dungan,  Judge.    Affirmed. 

Willis  E.  Reed,  Attorney  General,  A.  J.  Shafe 
DUwortk  and  W.  P.  Hall,  for  appellant. 

James  I.  Rhea  and  G.  Notberg,  contra. 

Dean,  J. 

Plaintiff  began  this  action  for  himself  anc 
similarly  situated  to  enjoin  the  county  treas 
Phelps  county  from  proceeding  to  enforce  the  c 
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rtion  whereof  were  alleged  to  have 
id  and  levied  upon  certain  real 
recinet  in  1916.  The  collection  of 
ax  alleged  to  be  illegal  was  en- 
Jant  county  treasurer  appealed, 
mplained  of  waB  made  in  pursu- 
>y  the  county  board  adopted  June 
his  among  other  recitals:    "That, 

of  the  schools  of  Holdrege,  and 
3  be  crippled  by  reason  of  the  low 

real  estate  in  Holdrege  precinct 
■ecinct  assessor  for  the  year  1916: 
ved  that  we  do  not  accept  the  as- 
je    precinct    as   returned   by   the 

order  his  real  estate  assessment 
m  for  reappraisement  of  valua- 
lmendation  that  he  use  the  year 

basis  for  such  reappraisement  in 
rith  a  slight  decrease  in  the  valua- 
,  approximately  10  per  cent.,  and 
imended,  to  the  board  of  equaliza- 

?  deputy  assessor  for  Holdrege 
on  May  27  of  that  year  he  made 
nty  assessor,  which  the  hoard  re- 
June  14  following,  five  members 
called  at  Carlson's  home,  and  on 
tended  a  meeting  of  the  hoard  of 
meeting,  as  shown  by  the  court's 
iirected  him  to  revalue  the  real 
>recinct,  basing  the  valuation  10 
s  valuation  placed  on  the  property 
I  1912." 

r  made  the  changes  in  the  assess- 
>  the  direction  of  the  board,  and 
changed,  to  the  county  assessor, 
ered  to  the  board  of  equalization 
on  July  3,  1916.     On  that  date 
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the  board  accepted  and  approved  the  changed  valuation . 
as  made  by  the  deputy  assessor,  and  subsequently  made 
the  tax  levy  on  the  real  estate  in  Holdrege  precinct 
that  is  complained  of.  The  levy  so  made  was  based 
on  the  changed  and  increased  valuation.  The  revalua- 
tion of  the  real  estate  in  Holdrege  precinct,  as  found 
by  the  court,  "raised  the  values  from  10  to  100  per 
cent" 

Plaintiff  tendered  $43.41  to  the  county  treasurer  in 
payment  of  the  taxes  on  his  property;  that  being  the 
amount  due  "under  the  valuation  as  returned  by  the 
precinct  assessor  in  May,  1916."  This  sum  was  re- 
fused, and  $54.36  was  demanded  by  the  treasurer;  that 
sum  representing  "the  taxes  on  the  valuation  as  sub- 
sequently raised."  Plaintiff  did  not  appear  before  the 
board,  and  had  "no  actual  personal  knowledge  of  such 
increased  valuation  until  some  time  in  December,  1916." 

Article  X,  ch.  69  (sections  6436-6443),  Eev.  St.  1913, 
prescribes  the  duties  of  a  county  board  of  equalization. 
Section  6437,  Rev.  St.  1913,  being  a  part  of  article  X, 
provides,  among  other  things,  that  such  board  shall: 
"Third — Ascertain  whether  the  valuation  of  one  town- 
ship, precinct  or  district  bears  just  relation  to  all  town- 
ships, precincts  or  districts  in  the  county ;  and  may  in- 
crease or  diminish  the  aggregate  valuation  of  property 
in  any  township,  precinct  or  district,  by  adding  or  de- 
ducting such  sum  upon  the  hundred  as  may  be  neces- 
sary to  produce  a  just  relation  between  all  the  valua- 
tions of  the  property  in  the  county." 

That  the  board  of  equalization  exceeded  its  authority 
in  the  premises  is  clear.  The  assessment  complained  of 
was  increased  in  a  manner  that  is  not  recognized  by  the 
statute  for  raising  the  valuation  of  an  entire  precinct. 
Nor  can  the  increased  assessment  be  sustained  on  any 
of  the  other  grounds  that  are  named  in  the  statute  be- 
cause the  notice  that  the  statute  contemplates  was  not 
given  to  plaintiff.  Rev.  St.  1913,  see.  6437.  It  is  ele- 
mentary that  statutes  conferring  powers  upon  a  county 
board  of  equalization  are  to  be  strictly  construed,  and 
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n   pointed  out  must  be  followed. 

w,  58  Neb.  839. 

he  district  court  is  right  and  is  in 

Affihmed. 
ush,  JJ.,  not  sitting. 


pellee,  v.  Nellie  Woodabd  kt  al., 

APPELLANTS. 
*kch  1,   1919.     No.   20356. 

a:  Bulk  Sales  Law:  Claims.  There  must 
:eable  claim  as  a  basis  for  recovery  by  a 
i  violation  of  the  bulk  sales  law,  namely, 
.913. 

:  Domestic  Judgment.  A  domestic  Judg- 
ithin  the  meaning  of  section  7567,  Rev.  St. 
ireon  is  barred  by  the  statute  or  limitations 
the  date  ol  the  Judgment. 

district  court  for  Dawes  county : 
sb.  Judge.    Heversed. 

i.  Crites  and  Fawcett,  Mockett  <& 

tits. 

lien  G.  Fisher,  William  P.  Rooney 
and  George  W.  Plantz,  contra. 

Dean,  J. 

Plaintiff  recovered  a  judgment  for  $3,044.16  against 
Mrs.  Hayward,  for  alleged  violation  of  the  bulk  sales 
law,  namely,  section  2651,  Rev.  St.  1913.  The  defendants 
appealed. 

The  principal  facts  appear  in  the  excerpts  from  the 
court's  findings  that  are  hereinafter  noted.  The  defend- 
ants are  sisters.  Mrs.  Woodard  was  for  many  years 
engaged  in  the  retail  dry-goods  business  at  Chadron. 
On  May  12,  1911,  she  sold  her  stock  of  merchandise  in 
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bulk  to  Mra.  Hay  ward,  a  creditor,  "for  i 
debtednesa,  then  subsisting  and  unpaid,  in 
$2,500."  The  merchandise  was  then  of  th 
value  of  $3,000.  It  was  pointed  out  by  def 
the  testimony  of  MrB.  Hayward  to  the  efl 
made  her  purchase  in  good  faith,  for  fu 
without  knowledge  of  plaintiff's  claim,  \ 
puted  by  any  witness. 

On  January  24,  1908,  plaintiff  became  the 
signment  of  "a  judgment  on  deficiency  ag 
fendant  Nellie  Woodard  in  the  sum  of  $2,: 
debt  represented  by  the  judgment  was 
prior  to  the  said  Woodard  having  engaged 
cantile  business,  and  was  not  contracted  for 
furnished  or  money  used  by  her  in  sue 
business."  The  Woodard  judgment,  as  the 
the  court  implies,  was  rendered  in  a  fort 
ceeding.  The  court  specifically  found  tht 
judgment  became  dormant  on  the  31st  day 
A.  D.  1913,  and  has  ever  since  remained  c 
that  no  revivor  proceedings  have  ever  be 
or  prosecuted  thereon,  and  said  judgment 
revived." 

The  court  found  that  Mrs.  Woodard 
$2,410.30  to  wholesale  dealers  for  mercha 
time  she  sold  her  stock  of  goods,  and  thai 
were  subsequently  paid  by  Mrs.  Haywa 
plaintiff's  judgment  debt  was  not  paid, 
notice  of  the  sale  to  Mrs.  Hayward  served 
that  the  bulk  sales  law  contemplates  shall 
creditors. 

The  court  also  found  that,  ' '  Notwithstam 
that  such  judgment  is  dormant,  the  said  pi 
titled  to  enforce  the  same  in  this  suit,  and 
of  the  defendant  Woodard,  and  that  said 
defendant  Hayward  was  void  as  against 
under  said  'Bulk  Sales  Law;'  that  plainti: 
to  a  judgment  or  decree  against  the  defend) 
for  the  value  of  said  goods  so  converted." 


tf,  1919. 


Neb.  871,  it  was  held 
lecialty  under  section 
iction  thereon  is  bar- 
after  five  years.  To 
'ebster,  98  Neb.  105. 
status  of  a  dormant 
lined  in  a  foreclosure 
iresent  case  supports 
iciency  judgment  in- 
this  action  was  com- 
ldgment  became  dor- 
>laintiff 's  petition  was 
annot  be  maintained. 
,  the  court  erred  in 
plaintiff, 
ersed  and  the  cause 

Reversed. 
sitting. 

y  judgment  was  filed 
of  reversal  modified 
versed  and  cause  dis- 


efendant  Woodard  to 
by  providing  that  the 
of  being  remanded  to 
on  demonstrates  that 
was  based  is  dormant, 
>r  the  bulk  sales  law 
1  the  judgment  modi- 

ACTION  DISMISSED. 
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Charles  E.  Allen  et  al.,  appellees,  v.  A.  J.  White  et 

AL.,  APPELLANTS. 

Filed  Mabch  1,  1919.     No.  20292. 

1.  Corporations:  Purchase  of  Stock:  Elements  of  Contract.  Arti- 
cles of  incorporation  and  the  statutes  relating  thereto  are  by  con- 
struction material  parts  of  the  contract  executed  when  a  person 
becomes  a  stockholder  by  purchasing  stock  of  the  corporation. 

2.  :  Amendment  of  Articles:  Rights  of  Minority.  A  ma- 
jority of  the  stockholders  of  a  corporation  cannot,  by  amending 
the  articles  of  incorporation,  deprive  the  minority,  without  their 
consent,  of  their  contractual  rights  to  dividends  under  the  articles 
as  originally  adopted. 

Appeal  from  the  district  court  for  Dawson  county: 
Hanson  M.  Grimes.  Judge.     Affirmed. 

H.  M.  Sullivan  and  Cook  &  Cook,  for  appellants. 

George  C.  Gillan  and  Wilcox  &  Halligan,  contra. 

Aldrich,  J. 

This  is  a  suit  for  an  injunction.  Plaintiffs  are 
stockholders  in  the  Farmers  Elevator  Company,  and  sue 
in  their  own  behalf  and  in  behalf  of  other  stockholders 
similarly  situated.  Defendants  are  the  Farmers  Co- 
operative Mill  &  Elevator  Company  of  Cozad  and  its 
officers.  The  latter  are  managing  the  corporation  with 
the  understanding  that,  by  an  amendment  of  the 
articles  of  incorporation,  the  corporate  name  was 
changed  from  the  Farmers  Elevator  Company  to  the 
Farmers  Co-operative  Mill  &  Elevator  Company,  and 
that  the  original  method  of  'dividing  profits  by  means 
of  dividends  on  stock  had  been  changed  to  make  the 
amount  of  a  stockholder's  business  transactions  with 
the  corporation  a  basis  for  distribution  of  profits. 
Plaintiffs  allege  that  the^  amendment  relating  to  prof- 
its is  illegal  and  void,  and  defendants  plead  that  the 
amendment  and  their  action  thereunder  are  regular  and 
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ear  1916  the  net  profits  were  $9,481. 
suit  is  to  prevent  the  distribution 
s  amendment.  From  an  injunction 
:s,  defendants  have  appealed 
n  properly  allowed?  The  question 
iment  in  controversy  to  judicial 
lers  Elevator  Company  was  organ- 
msiness  corporation.  The  original  ' 
s  then  in  force  made  dividends  on 
distributing  profits.  On  thlT  basis 
>ck  and  invested  money.  They  thus 
ract  of  which  the  original  articles 
d  the  laws  applicable  thereto  were 
Serial  parts.  Enterprise  Ditch  Co. 
42.  In  this  way  plaintiffs  acquired 
it  to  share  the  net  profits  in  the 
on  stock.  In  1911  the  legislature 
mitting  the  organization  of  a  co- 
l  "which  authorizes  the  distribution 
iart,  or  wholly,  on  the  basis  of,  or 
amount  of  property  bought  from  or 
-  of  labor  performed,  or  other  ser- 
3  corporation."  Rev.  St.  1913,  sec. 
e  was  an  attempt  to  amend  the 
ration  by  changing  the  Farmers 
to  a  co-operative  association  within 
j  statute  cited.  Later  defendants 
ite  profits  under  the  amendment, 
nrsued,  would  deprive  plaintiffs  of 
they  were  entitled  under  their  con- 
stockholders  and  would  destroy 
ghts.  This  neither  the  legislature 
!  can  lawfully  do.  10  Cyc.  355; 
Medical  College,  66  Neb.  555. 
e  amendment  and  defendants'  pro- 
are  void.  It  is  well  known  that 
tions  recognized  under  legislative 
such    as    the    statute    confers,    con- 
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ceding  what  iB  fairly  implied  is  as  much  grar 
what  is  expressed.  It  remains  that  the  charte 
corporation  is  a  measure  of  its  powerB,  ai 
enumeration  of  these  powers  implies  the  exclusioi 
others.  The  amendment  here  sought  chang 
fundamental  arrangement  and  plans  of  the  corp 
as  organized  in  1906,  and  hence  the  amendment 
is  violative  of  the  fundamental  law  of  coi 
Thomas  v.  Railroad  Co.,  101  U.  S.  71. 

It  appears  that  this  purported  arrangement 
articles  of  incorporation  was  never  presented 
stockholders'  meeting,  nor  at  any  time  eonside 
passed  at  a  stockholders'  meeting,  and  was  neve: 
a  part  of  the  records  of  the  corporation,  am 
void  because  it  changes  vested  rights  given 
articles  and  hy-laws  of  1906.  "We  hold  the  m 
the  corporation  under  the  circumstances  can: 
changed  hy  a  hoard  of  directors  as  was  attempte' 
done.  Lange  v.  Royal  Highlanders,  75  Neb.  If 
Am.  St.  Bep.  786,  800,  and  note. 

There  was  no  acquiescence  or  other  conduct 
part  of  plaintiffs  to  prevent  relief  hy  injunction 
amendment  was  void  for  other  reasons  which,  i 
of  what  haB  already  been   said,  need  not  be 
The    injunction    was   properly    allowed. 

Affh 

Letton  and  Sedgwick,  JJ.,  not  sitting. 


State,  ex  eel.  James  H.  Edmisten  et  al.,  appeli 
Jesse  Highbebgeb,  appellant. 

Filed  March  1,  1919.    No.  20326. 

Habeas  Corpus:  Custody  of  Minor.  In  habeas  corpus  procee 
determine  the  right  to  the  possession  of  a  child,  ae  bet? 
father  and  the  grandparents,  where  the  evidence  is  co: 
as  to  the  fitness  of  the  respective  claimants,  and  as  to  th 
ment  whereby  the  possession  of  the  child  was  formerly  co 
to  the  grandparents,  the  controlling  consideration  is  whs 
the  best  Interests  of  the  child. 
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rel.  Edmlsten,  v.  Highbergor. 

:  district  court  for  Lincoln  county: 
,  Judge.    Affirmed. 

agland  and  George  N.  Gibbs,  for 
in  and  W.  T.  Thompson,  contra. 

n  a  habeas  corpus  proceeding  seeks 
ent  in  Hie  district  court  for  Lincoln 
;he    custody    of    respondent's   minor 

and  Belle  Edmisten,  the  relators, 
p  of  the  court.  From  this  finding 
peals. 

hberger,  upon  the  death  of  her 
was  18  months  of  age,  was  taken 
fimily  arrangement  and  turned  over 
(randparents,  where  she  was  kept 
:enderly  looked  after  from  that  time 

hefore  the  action  was  begun,  when 
r  into  his  possession.  The  father, 
is  a  successful  farmer  and  well-to- 
Dme  and  can  provide  well  for  his 
>ars  ago  the  respondent  married,  and 
me  had  another  child  by  the  second 

that  he  is  now  in  a  position  to 
i  comforts  of  a  good  home  for  the 
e  resists  these  proceedings  in  habeas 
ossession  of  her.  The  relators  are 
living  in  comfortable  circumstances 
The  child,   Corinne   E.    Highberger, 

and  the  privileges  of  church,  Sun- 
le  public  school.  During  the  first 
his  child  was  delicate  and  frail,  and 
as  despaired  of.  During  all  of  this 
?nts  lavished  all  the  love,  affection 
lat  they  could  have  done  upon  the 

she  been  living,  and  the  grief  that 
ihild's   mother  caused  these   grand- 
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parents  was  assuaged  by  the  presence 
granddaughter,  and  all  the  natural  affecl 
grandparents  had  for  tie  dead  daught 
this  child.  She  was  tenderly  nursed  thi 
and  given  the  best  medical  attention  and 
nursing  that  a  loving  mother  would  h 
This  child  is  now  budding  into  young  gi 
pleasant  home,  the  advantages  of  ch 
school  and  the  public  school,  and  associa 
but  be  conducive  to  happiness,  good  ch 
development.  The  child  is  happy  in  these 
and  to  break  these  relations  would  not  oi 
ous,  but  cruel  in  the  extreme.  In  a  si 
prior  arrangement  for  possession  of  a 
dispute,  and  the  terms  and  conditions  sti 
tended  between  the  foster  parents  and  tl 
it  is  hot  only  dangerous  but  inhuman  t 
ties  between  the  child  and  the  foster  pat 
In  a  situation  like  this,  there  is  onlj 
thing  to  do,  to  wit,  consider  what  is  the 
of  the  child.  Are  her  surroundings  at 
and  conducive  to  the  right  development 
mind  and  body!  Should  we,  under  the 
change  these  happy  relations!  Should  ■ 
happiness  and  welfare  of  the  child  to  s 
stract  right  of  the  father!  Has  the  fath 
love  and  effection  for  this  child  as  to 
session  imperative!  The  record  disci 
father  (a  busy  man),  accumulating  proper 
a  battle  for  position,  had  but  little  tic 
devote  to  this  child.  On  the  contrary, 
her  full  possession  and  control  and  the  e 
bility  for  her  bringing  up  into  the  hands 
parents,  and  so  well  did  they  perform  t 
he  had  but  little  occasion  to  give  himsi 
or  assume  any  responsibility  in  behalf 
Now,  after  the  grandparents  have  learne 
child  as  they  did  the  dead  daughter,  tl 
upon  to  give  her  up;    but  we  are  uncer 
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ions  of  the  agreement  originally 
;  the  possession  of  this  child: 
•b  the  happy  relations  as  they 
tie,  and  under  the  facts,  as  we 
the  record,  will  only  determine 
terests  of  the  child.  "We  shall 
nle  laid  down  in  In  re  Burdick, 
v,  Nebraska  Children's  Home 
lis  is  the  only  safe  rule  under 
feel  that  we  should  adhere  to  it, 
en  permanently  turned  over  to 
nly  in  possession  subject  to  the 
rial  court.  Therefore,  we  feel 
the  trial  court  was    right   and 


Affirmed. 


ellee,    v.    Helen    M.    Mabtin, 

•PELLANT. 
27,  1919.    No.  20278. 

oe.  An  action  to  establish  an  equitable 
properly  brought  In  the  county  where 
and  summons  may  Issue  to  any  other 
a  defendant  may  be  found. 
iding  and  Pboof.  In  an  action  to  fin- 
al estate.  It  is  not  necessary  to  allege 
ilm  had  been  reduced  to  Judgment  and 
led  unsatisfied. 

ibtgase:  Acknowledgment.  A  widow, 
signed  and  delivered,  but  did  not  ac- 
creating  an  equitable  mortgage  on  the 
pied  as  the  family  homestead  In  which 
estate  under  the  statute  and  held  the 
id's  will.  Held,  the  Instrument  Is  not 
ledgment. 

he  court  may,  on  proper  terms,  allow 
be  died  while  a  cause  Is  pending.    Rev. 
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Miles  v.  Martin. 


Appeal  from  the  district  court  for  Richards 
John  B.  Rapeb,  Judge.     Affirmed. 

Virgil  Falloon  and  S.  P.  Davidson,  for  ap 

Kelligar,  Femeau  <&  Gagnon,  contra. 

Mohrissey,  C.  J. 

This  is  a  suit  in  equity  to  establish  a  lien  uj 
real  estate  in  Falls  City.  From  a  decree  fo 
defendant  appeals. 

The  property  had  belonged  to  Mrs.  Fran( 
a  widow.  Mrs.  Martin  signed  a  note  as  si 
loan  made  by  plaintiff  to'  her  sons,  and  at 
time  executed  an  instrument  ' '  as  security 
note,"  in  which  she  agreed  not  to  alienate 
of  the  property  mentioned  without  plaintiff 
nntil  the  note  had  been  paid.  The  note  w 
and  several  obligation,  dated  April  5,  1911 
turing  on  or  before  five  years  from  its  date. 

Mrs.  Martin  died  in  November,  1914.  A 
before  her  death  she  executed  a  conveyar 
property  to  defendant  Helen  M.  Martin,  her 
for  the  consideration  of  "love  and  affection 
plaintiff's  knowledge  or  consent.  In  Janu 
plaintiff  brought  suit.  Summons  was  issued 
county  and  served  upon  Helen  M.  Martin,  wh< 
and  objected  to  the  jurisdiction  of  the  coi 
ground  that  the  action  was  improperly  laid  i 
son  county.  The  objection  was  overruled 
point  is  again  raised  by  this  appeal. 

This  is  not  a  personal  action,  but  one  t< 
an  equitable  mortgage  and  to  foreclose  the  sai 
a  grantee  not  a  purchaser  for  value.  The 
the  instrument  relied  upon  specifically  desij 
property,  that  it  refers  to  it  "as  securit} 
note,"  and  that  it  binds  Mrs.  Martin  nol 
an  alienation  or  disposition  without  plaintiff 
sufficiently  imports  an  intention  to  create  ai 
lien.      This    lien    could    only    be    enforced    t 
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county  where  the  land  was  situated.  Rev. 
(ec.   7612. 

tion  is  presented,  as  it  was  by  demurrer  in 
;  court,  whether  the  petition  states  a  cause 
because  it  fails  to  allege  that  plaintiff  was 
t  creditor  of  the  widow,  Mrs.  Martin,  and 
d  execution  issued  and  returned  unsatisfied 
r.     Since  this  is  not  a  creditor's  bill,  but 

to  enforce  a  specific  Hen,  these  allegations 
isary. 

the  further  objection  that  the  instrument 
mowledged.  It  is  alleged  in  the  answer  and 
1  the  reply  that  when  the  instrument  was 
.  Martin  occupied  the  premises  as  a  home- 
10  fact  necessary  to  make  her  the  "head  of 
as  defined  in  section  3090,  Rev.  St.  1913,  is 
Bitted,  or  proved.  As  the  surviving  spouse 
life  estate  in  the  premises  under  the  statute, 
ition  to  this  she  became  the  owner  of  the 
;he  terms  of  the  husband's  will.  Whatever 
right  or  life  estate  she  had  lapsed  at  her 
e  instrument  in  suit  did  not  purport  to 
he  homestead  interest— indeed,  this  was  in 
:ved — and   an   acknowledgment   was  not  in- 

lining  assignments  relate  to  plaintiff's  plead- 
original    petition,    filed    in    January,    1915, 
ely  to  have  a  lien  established  on  the  prop- 
erty.    "While  the  case  was  awaiting  hearing  the  note 
matured,  and  plaintiff,  by  leave  of  court,  filed  a  sup- 
plemental petition  asking  as  additional  relief  a  fore- 
closure of  the  Hen.     Defendant  contends  that  it  was 
error  to   allow  the   supplemental  petition   to    be   filed. 
The  supplemental  petition  was  only  incidental  to   the 
granting  of  complete  relief.    It  was  therefore  proper 
to  allow  it  to  be  filed.  Rev.  St.  1913,  sec.  7716. 
The  judgment  is 

Affirm  S3). 
Lbtton,  Sedgwick  and  Cobnish,  JJ.,  not  sitting. 
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Soppe  v.  Mechaley. 


FliBD   SOPPE   ET   AL.,   APPELLANTS,  V.   M.   J.   MECHALEY,   D 
PENDANT :       LaMBO      STATE     BANK,     APPELLEE. 

Jssa  Burns,  APPELLANT,  v.  M.  J.  Mechaley,  defendan 
Lamro  State  Bank,  appellee. 

Filed  Mahch  27,  1919.     No.  20330. 

1.  Bill  of  Exchange:  Assignment  of  Funds.  "A  bill  of  Itself  dc 
not  operate  as  an  assignment  of  the  funds  in  tbe  hands  of  t 
drawee  available  for  tbe  payment  thereof."  Rev.  St.  1913,  si 
5444. 

2.  :  .    In  order  that  a  draft  or  order  may  operate 

an  equitable  assignment  of  moneys  belonging  to  the  drawer 
the  hands  of  the  drawee,  it  must  be  drawn  against  a  spec! 
fund  or  debt  with  such  particularity  as  will  clearly  show  the  I 
tentlon  of  the  parties  to  charge  the  special  fund. 

3.   :    Promise  to  Honor  Nonexistins  Bill.     In  order  that 

promise  to  honor  a  nonexisting  bill  shall  be  enforceable,  t 
promise  must  ho  describe  the  bill  that  there  can  be  no  deu 
of  its  application  to  it. 

Appeal  from  the  district  conrt  for  Douglas  count 
Alexander  C.  Troup,  Judge.  Reversed,  with  dirt 
tions. 

Crane,  Boucher  db  Sternberg  and  Frank  G.  O'Ht 
laren,  for  appellants. 

Switzler,  Goss  &  Switslcr  and  Windsor  Dohcri 
contra. 

Morrissey,  C.  J. 

Defendant  Mechaley  was  a  purchaser  of  live  stock 
Winner,  South  Dakota.  January  6,  1917,  he  purchas 
hogs  of  each  of  the  plaintiffs,  and  also  from  oth 
parties,  who  havo  assigned  their  claims  to  plaint 
Burns.  He  gave  checks  upon  the  Lamro  State  Ba 
for  the  respective  amounts.  The  checks  were  si 
sequently  dishonored.  The  hoga  purchased  wcreshi 
ped  to  the  Omaha  Live  Stock  Commission  Corapai 
which  sold  them  and  credited  the  procc-eds,  v 
$3,234.74,    to    Mcchaley's    account. 


JANUARY  TERM,  1919.  265 

.Soppe  V.  Meclialey. 

time  .Mechaley  applied  to  the  Lamro 
•  a  loan,  or  extension  of  credit,  to  bo 
■aft  on  the  commission  company.  Janu- 
s  bank  inquired  of  the  commission  com- 
mone,  if  it  would  honor  Mechaley's 
ipany  replied,  both  by  telephone  and  by 
•ill  pay  Mr.  Mechaley's  drafts  for  the 
f  any  stock  billed  to  ua,  but  will  not 
;s  ahead  of  shipment." 
>k  Mechaley's  draft  for  $3,000  and  pre- 
3  commission  company.  The  draft  was 
lows: 

"Winner,  S.  D.,  Jany.  6,  1917. 
'der  of  Lamro  State  Bank  $3,000  tHrce 
io/IOO  dollars.     "With  exchange.     Value 
larged  to  account  of 

"M.  J.  Mechaley, 
ve  Stock  Com.  Co.,  Omaha,  Nebr." 
l  company  refused  to  accept,  or  pay,  the 
t  had  been  notified  that  a  third  party 
n  interest  in  the  proceeds  of  the  ship- 
ft  was  presented  a  second  time  and  pay- 
used.  A  few  days  later  plaintiffs  sued 
the  commission  company,  as  garnishee, 
intervened.     The   commission   company 

an  affidavit  asking  for  a  determination 
f  the  adverse  claimants,  and  offered  to 
■  into  court,  or  to  such  person  as  the 
irect.  The  company  voluntarily  agreed 
1  pay,  to  the  bank  so  much  of  the  fund 
i  was  not  necessary  to  safely  cover 
;  and  costs  of  suit. 

in  of  the  bank  is  that  the  draft  operated 
gnment  of  $3,000  of  the  funds  held  hy 

company,  and  to  this  extent  constituted 

to  that  of  the  attaching  creditors.  It 
the  draft  was  drawn  against  a  special 
>  drawee  had  agreed  to  pay  the  draft 
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out  of  this  fund;    and  that  the  draft  therefore  carried 
title  to  the  fund  against  the  attaching  creditors. 

Did  the  bank  have  a  valid  and  enfprceable  assign- 
ment of  the  fund  in  the  amount  of  the  draft!  The  dis- 
trict court  held  that  it  did. 

Section  5444,  Rev.  St.  1913,  provides:  "A  bill  of 
itself  does  not  operate  as  an  assignment  of  the  funds  in 
the  hands  of  the  drawee  available  for  the  payment 
thereof.' '  In  order  that  a  draft  or  ortfer  may  operate 
as  an  equitable  assignment  of  moneys  belonging  to 
the  drawer  in  the  hands  of  the  drawee,  it  must  be 
drawn  on  a  specific  fund  or  debt.  The  draft  or  bill 
in  this  case  did  not  specify  the  fund  out  of  which  it  was 
totbe  paid,  nor  was  there  anything  to  show  that  it 
was  intended  by  the  drawer  to  be  drawn  against  a 
particular  fund.  It  was  chargeable  to  Mechaley's 
general  account,  and  did  not  even  cover  the  total  amount 
due  Mechaley  from  the  commission  company.  Had 
Mechaley  made  subsequent  consignments  to  the  com- 
mission company,  we  see  no  reason  why  the  bill  might 
not  have  been  paid,  with  equal  propriety,  out  of  such 
proceeds  as  out  of  the  funds  in  question. 

The  bank  did  not  have  such  interest  in  the  fund  as 
would  defeat  plaintiffs'  attachments,  unless  some  force 
can  be  given  to  the  letter  of  the  commission  company, 
previously  referred  to,  in  which  it  expressed  its  willing- 
ness to  honor  Mechaley's  drafts  when  it  should  hold 
sufficient  funds  with  which  to  pay  them.  But  such 
promise  could  not  of  itself  operate  as  an  assignment 
of  the  fund  in  suit  or  an  acceptance  of  the  draft  in 
question.  A  promise  to  accept,  or  honor,  a  nonexisting 
bill  must  clearly  identify  the  bill,  or  it  is  not  enforce- 
able. 1  Daniels,  Negotiable  Instruments  (6th  'ed.)  sec. 
560. 

The  judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded,  with  directions  to  enter  judgment 
in  accordance  with  this  opinion. 

Reversed. 
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ioppe  v.  Mechaley. 


lion  on  motion  for  rehearing  waR 
)19.  Former  judgment  of  Reversal 
it  of  district  court  affirmed. 

iigkwent  of  Fuhbb.  A  written  promise  by 
npany  to  a  bank  to  accept  nonexlsting  bills 
mnt  of  the  net  proceeds  of  stock  shipped  to 
en  the  bank  has  taken  a  bill  of  exchange 
l  valuable  consideration,  and  live  stock  has 
old  by  the  drawee  with  proceeds  in  excess 
bill — binds  the1  drawee  and  acceptor  and 
be  proceeds  in  Its  hands  to  the  payee,  to 
,  and  the  same  are  not  liable  to  attachment 
er  creditors. 

a  in  such  a  transaction  neither  the  drawer 
%  any  right  to  the  fund  as  against  the  payee 
le  drawer,  In  the  absence  of  fraud,  has  any 


3itors  of  M.  J.  Mechaley,  being 
8  issued  by  him  in  payment  for  live 
the  2d  and  6th  of  January,  1917, 
January  8,  1917,  payment  of  which 
by  the  Lamro  State  Bank  upon 
ra,  on  account  of  lack  of  funds, 
ock  buyer  and  shipper  at  "Winner, 
is  his  custom  to  purchase  hogs  and 
ommission  firms,  and  draw  a  sight 
s  upon  the  firm  to  which  the  cattle 
aley's  account  was  overdrawn  and 
ir  credit.  On  January  4,  1917,  the 
lephoned  to  the  Omaha  Live  Stock 
j,  inquiring  if  it  would  pay  drafts 
for  the  net  proceeds  of  any  stock 
The  company  replied  both  orally 
ten  that  day:  "We  will  pay  Mr. 
r  the  net  proceeds  of  any  stock 
not  pay  these  drafts  ahead  of  ship- 
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ment."  On  Saturday,  January  6,  a  car  of  ho 
of  cattle  purchased  hy  Mechaley  were  beinj 
in  the  yards  of  the  railway  company  at  Wi 
loaded  the  next  day.  On  that  day  Mechale; 
to  the  bank  a  draft  upon  the  commission  co 
the  sum  of  $3,000  in  favor  of  Lamro  State  Bar 
stock  was  shipped  on  Sunday,  January  7,  a 
in  South  Omaha  on  Monday  morning,  Janua: 
its  arrival  that  morning,  the  commission  cc 
ceived  the  following  telegram: 

"January  7,  l! 
"Omaha  Live  Stock  Commission  Co., 
"Omaha,  Neb. 

"Calling  your  attention  to  shipment  two 
by  Mechaley  today,  car  number  nine  0  five 
eighty  hogs,  car  number  two  five  one  seven  fi 
four  cattle. 

"We  have  M.  J.  Mechaley  draft  on  you 
thousand,  will  be  presented  by  Live  Stoc! 
Bank,  also  hold  mortgage  on  stock.  Pay  M 
money  under  any  circumstances. 

"Lamro  State  Ba 

Later  in  the  day  .the  commission  compan 
formed  by  another  commission  man  that  a  ba 
nor  had  sent  him  word  that  some  persons 
South  Dakota,  were  claiming  part  of  the  r 
the  sale.  The  draft  was  presented  to  the  ■ 
company  that  day  through  a  local  bank  at  Soi 
and  payment  was  refused  on  account  of  I 
Afterwards,  on  January  29,  an  action  was  be* 
Mechaley  by  Soppe,  one  of  the  creditors  men 
the  commission  company  was  served  with  gam 
ess.  The  garnishee  answered,  stating  that 
stock  for  Mechaley  to  the  net  amount  of  $3,5 
Mechaley  had  drawn  a  sight  draft  for  the  ] 
favor  of  the  Lamro  State  Bank  which  had 
sented  for  payment,  and  that  it  had  been  n 


iccount  by  Ferd  Soppe 
10  interest  in  the  money, 

court  so  that  parties 
State  Bank  then  filed  a 
ng  the  snm  of  $3,000  by 
eptance.  The  answer  to 
dmits  that  on  February 
1    Company  paid    to    the 

from  the  proceeds  of 
puted  that  the  company 
paid  into  court,  $657.7!) 
tiffs  in  case  it  should 
9  money  was  superior  to 

Jrawee  of  the  draft,  is 
.lidity  or  acceptance,  and 
ment  of  the  draft.  The 
ther  the  garnishment  by 
:ce  of  the  transfer  of  the 
1  acceptance  of  the  draft. 
i,  provides  that  the  ae- 
riting  and  signed  by  the 

validity  of  an  accept- 
in  the  bill  itself,  and  pro- 

the  acceptor  except  in 
s  shown  and  who,  on  the 
'or  value." 

bill  may  be  accepted  be- 
e  drawer  or  while  other- 

nce  is  either  general  or 

ce  is  qualified  which  is: 
say,   which   makes  pay- 
it  upon  the  fulfilment  of 
'     *     Fourth— Qualified 
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Soppe  v.  Mechaley. 

The  bank  delivered  Mechaley 's  note  to  him,  relying 
upon  the  delivery  of  the  draft,  and  the  written  promise 
to  pay  in  the  letter  of  the  commission  company.  The 
promise  to  accept  and  pay  is  an  acceptance,  says  Lord 
Ellenborough  in  Wynne  v.  Raikes,  4  East  (Eng.)  514, 
followed  in  Scudder  v.  Union  Nat.  Bank,  1  Otto  (U.  S.) 
406,  23  L.  ed.  245.  The  acceptance  was  qualified  in  that 
it  made  payment  by  the  acceptor  dependent  upon  the 
shipment  and  receipt  of  stock.  As  soon  as  the  stock  was 
shipped  and  received,  if  the  proceeds  in  the  hands  of  the 
commission  company  equalled  or  exceeded  the  amount 
of  the  bill,  the  conditions  and  qualifications  were  ful- 
filled, and  the  bill  operated,  as  an  assignment  of  the 
money  in  the  commission  company's  hands.  This  is 
admitted  by  the  drawee,  since  it  paid  $2,342.18  to  the 
bank  upon  the  sole  ground  that  it  was  authorized  to 
do  so  by  the  draft,  and  its  acceptance. 

Mechaley  having  received  a  valuable  consideration  in 
good  faith  for  the  draft,  he  and  those  claiming  under  him 
are  estopped  to  assert  that,  upon  its  acceptance  by  the 
drawee,  it  did  not  transfer  the  fund  pro  tanto.  The 
transaction  between  the  bank  and  the  commission  com- 
pany was  completed  by  the  letter  of  acceptance,  the 
notification  to  the  commission  company  that  the  stock 
was  shipped  in  accordance  with  the  conditions  of  its  ac- 
ceptance, and  by  the  receipt  of  the  proceeds  of  the  sale. 
Since  the  title  to  the  fund  had  passed  from  Mechaley, 
and  an  attaching  creditor  can  only  reach  the  property  of 
the  debtor,  the  garnishment  could  only  affect  the  in- 
terest of  Mechaley  in  the  excess  of  the  proceeds  of  sale 
over  the  amount  of  the  draft. 

In  Scudder  v.  Union  Nat.  Bank,  supra,  it  is  said:  "It 
is  a  sound  principle  of  morality,  which  is  sustained  by 
well-considered  decisions,  that  one  who  promises  another, 
either  in  writing  or  by  parol,  that  he  will  accept  a  par- 
ticular bill  of  exchange,  and  thereby  induces  him  to  ad- 
vance his  money  upon  such  bill,  in  reliance  upon  his 
promise,  shall  be  held  to  make  good  his  promise.     The 


JANUARY  TEEM,  1919. 


Brown  v.  State. 


his  money  upon  an  original  promise, 
jonsideration,  and  the  promisor  is,  upon 
to  carry  out  his  undertaking.  Whether 
o  be  an  acceptance,  or  whether  he  shall 
lamages  for  a  breach  of  his  promise  to 
;r  he  shall  be  held  to  be  estopped  from 
rord,  is  a  matter  of  form  merely.  The 
jvent  is  to  compel  the  promisor  to  pay 
ie  bill  with  interest." 
cases  support  the  conclusions  reached 
Nelson  v.  First  Nat.  Bank,  48  111.  36; 
at.  Bank,  133  111.  234;  McCausland  v. 
Bank,  43  111.  App.  381;  Milwaukee  Cor- 
"raylor,  95  Kan.  562;  Storer  v.  Logan, 
nam  Nat.  Bank  v.  Snow,  172  Mass.  569 ; 
v.  First  Nat.  Bank,  210  Fed.  542; 
ink  v.  Yardley,  165  U.  S.  634;  See,  also, 

>urt  found  that  the  $657.79  remaining 
the  commission  company  belonged  to 

bank.     This  judgment  was  right.     The 
and  opinion  in  this  case  is  vacated,  and 

:he  district  court  is 

Affirmed. 

T.,  and  Rose,  J.,  dissent. 


Brown  v.  State  op  Nebraska. 
m  March  27,  1919.    No.  20854. 

tion  of  Property.  "The  use  o(  the  generic  term 
nt  description  under  the  statute  providing  pun- 
11ns  a  'sow.  barrow,  boar  or  pis.'"  Clark  v. 
IS. 

househunt  of  Name  on  Infobmation.  The  true 
«s  For  the  state  was  Hughes  William  Hughes. 
rned  hie  name  as  H.  W.  Hughes,  and  signed  the 
Ham  Hughes.  The  county  attorney  indorsed  the 
'matlon  as  William  Hughes.   Held,  In  the  absence 
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of  a  showing  of  prejudice,  It  was  not  error  to  permit  1 
testify  as  a  witness  in  chief  for  the  state. 

3.  Larceny:  Information:  Allegation  of  Ownership.  When 
erty  belonging  to  several  partners  or  owners  is  stolen,  the  in 
tion  for  such  offense  is  sufficient  if  It  alleges  the  property  t 
to  any  one  or  more  of  such  partners  or  owners. 

4.  :    Instruction:    Possession   by    Accused.     Where   r« 

stolen  property  Is  found  on  the  premises  owned  and  occup 
defendant,  and  it  Is  not  shown  that  any  one  other  than  def 
has  had  access  thereto,  an  Instruction  allowing  the  Jury 
sume  possession  in  defendant  is  not  erroneous. 

5.  Oriminal  Law:  Sentence.  The  district  court  cannot  fl 
minimum  of  a  criminal  sentence  at  a  greater  period  tha 
lied  by  statute. 

Ebrob  to  the  district  court  for  Pierce  co 
William  V.  Allen,  Judge.     Affirmed  as  modified. 

C.  B.   Wttley,  for  plaintiff  in  error. 

Willis  E.  Reed,  Attorney  General,  and  Orvil 
Jones,  contra. 

■MORRISSEY,    C.   J. 

Robert  L.  Brown  was  convicted  of  larceny  i 
section  8640,  Rev.  St.  1913,  and  brings  error. 

The  complaint  charged  the  stealing  of  a  "hog." 
statute  under  which  the  prosecution  was  brought 
the  terms  ' '  sow,  barrow,  boar  or  pig. ' '  Af tei 
preliminary  hearing  was  had,  the  state  filed  an  an» 
information,  substituting  the  word  "pig"  for  "1 
to  conform  to  the  language  of  the  statute.  To 
amended  information  defendant  filed  a  plea  in  s 
ment,  alleging  a  variance  between  the  crime 
charged  and  that  contained  in  the  original  inform; 
and  averring  the  want  of  a  preliminary  examin 
under  the  new  charge.  The  trial  court  overrule' 
fendant's  plea,  and  this  ruling  constitutes  the 
error  assigned. 

The   amended   information   did  not  charge   a  i 
different    from    that    contained    in    the    original 
plaint,  and  hence  did  not  entitle  defendant  to  a 
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1  the  case  of  Clark  v.  State, 
at  the  use  of  the  generic  term 

charge  an  offense  under  sec- 
i  even  though  the  statute  uses 
,  boar  or  pig."  The  substitu- 
for  "hog"  in  this  case  did  not, 
ure  of  the  offense  charged,  nor 
ghts,  and  no  reversible  error 
m. 

aents  of  error  are  somewhat 
ras   owned  jointly   by  Hughes 

W.  Stageman.  Hughes  was 
leighborhood  by  the  first  name 
H.  "W.  Hughes.  He  signed  the 
lghes,  and  the  county  attorney 
a  witness  on  the  information. 

that  his  full  name  was  Hughes 
jeetion  was  made  to  his  testi- 
was  not  so  indorsed  on  the  in- 
i  of  the  statute  requiring  the 
i  of  a  witness  on  the  informa- 
ant  to  know  the  names  of  the 
!y  against  him,  so  that  he  may 
ifense.  It  is  not  shown  that 
surprise,  or  that  he  was  in 
he  real  party  whose  name  was 

was  not  guilty  of  error  in 
to  testify. 

sought  to  be  made  because  of 
me  in  the  matter  of  proving 
ty  alleged  to  have  been  stolen. 
name  of  Stageman,  one  of  the 
>n.  This  is  sufficient  without 
taring.  Rev.  St.  1913,  see.  905G. 
y   defendant    of   the    following 

trial  court:  "The  possession 
arty  by  a  defendant  charged 
nediately  or  shortly  after  the 
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theft,  if  there  was  a  theft  in  thi: 
stance  which  you  may  properly  co 
with  other  testimony  and  facts 
question  of  defendant's  guilt."  ] 
instruction  assumed  possession  of 
fendant,  whereas  the  question  was 
jury  to  determine.  The  evidence  si 
of  a  dressed  hog  was  found  at  defe 
morning  following  the  alleged  of 
state's  witnesses  testified  to  having 
in  taking,  dressing  and  placing  the 
ant's  coal  house.  Defendant  deni 
knowledge  of,  the  transaction. 
have  discovered  the  hog  on  his  prer 
ing.  He  did  not,  however,  infor 
discovery  until  after  his  arrest;  n< 
any  other  person  had  the  use  ol 
coal  house.  Under  the  circumsta: 
warranted  in  assuming  that  there 
possession  to  submit  to  the  jury. 

The  only  remaining  question  is  I 
imposed  upon  defendant.  The  co 
mum  time  of  his  imprisonment  at 
section  8640,  Eev.  St.  1913,  the  mi 
the  offense  is  one  year.  "It  is  n« 
of  the  district  court  to  fix  the  minii 
at  a  greater  period  than  that  fixer 
v.  State,  94  Neb.  55,  61. 

The    minimum    penalty    of    two 

district  court  is  reduced  ^to  one  yea 

statute.     In  all  other  respects  the 

error,  and  as  modified  the  judgmei 

Affi 

Sedgwick   and  Cornish,  JJ.,  not 
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National   Bank,    appellee,   v.    E.    D. . 
Gould,  appellant. 
Mabcii  27,  1919.     No.  28177. 

Indorsement.  "Except  where  an  indorsement 
iturlty  of  the  Instrument,  every  negotiation  is 
t  to  have  been  effected  before  the  instrument 
.  St.  1913,  sec.  5363. 

.fading.  Where  a  petition  upon  a  promissory 
be  plaintiff  purchased  the  note  in  the  usual 
and  tor  a  valuable  consideration,  without  no- 
tbereto,  and  that  the  note  was  indorsed  and 
his  plea,  when  considered  In  connection  wltb 
,  and  section  6370,  Rev.  St.  1913,  denning  a 
*,  constitutes  an  affirmative  plea  that  the  note 
jed  before  maturity. 

Reply  Without  Leave:  T'hial.  It  was  alleged 
k  trial  that  before  the  trial,  without  leave  of 
the  knowledge  of  defendant's  counsel,  until 
eply  setting  up  the  purchase  of  the  note  be- 
llied. It  appeared  that  some  time  before  the 
deposition  of  the  principal  witness  for  plain- 
his  examination  was  directed  to  the  facts  as 
the  note  before  maturity,  and  without  notice 
!ounset  for  defendant  appeared  and  cross-ex- 
i  evidence  was  introduced  at  the  trial.  Held, 
?ied  as  If  such  a  reply  had  been  Sled,  and  that 
us  to  refuse  to  grant  a  new  trial   upon  the 

2  district  court  for  Buffalo  county: 
,er,  Judge.     Affirmed. 

and  Warren  Pratt,  for  appellant. 
contra. 


romissory  note.    Defense,  failure  of 
ial  by  jury,  judgment  for  plaintiff, 
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Ibany  County  Nat.  Bank  r.  Goi 

alleges  that  the  defer 
sromissory  note  in  the  t 
bert;  "that  thereafter, 
nesa,  and  for  a  valuab 
>tice  of  any  defense  then 
.  note,  and  is  now  the  li 
,  and  that  at  said  time 
the  Herbert  Stock  Fan 
ivered  said  note  to  this  i 
n  the  owner  thereof." 
i  note  was  alleged,  and  ; 
t  thereof.  The  answer  a 
ery  of  the  note  to  Herl 
'or  the  purchase  of  cert 
id  fraudulent  repreBenta 
',  and   alleges   an  entire 

reply  was  filed  on  Noi 
d  a  general  denial  of  th 
d  an  allegation  that  plan 
iturity  for  a  valuable  cor 

any  infirmity  or  defens 

for  trial  on  December 
d  the  jury  in  accordance 
rdict  was  rendered  for  ] 
;rounds  set  forth  in  the  r 
le  defendant  was  surprii 
ing  forth  the  purchase  01 
;h   reply  was  filed  out  ■ 

and  after  the  case  had  b 

0  which  he  had  no  notic 
vidence,  so  that  he  was 
>n  to  refute  the  new  alk 
otion  to  strike  that  porl 

Both  of  these  motions 
rendered  upon  the  ven 
e  supports  the  allegatio 

1  before  maturity  and  v 
The  only  material  questi 
s  prejudicial  error  to  n 
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reply  was  filed  out  of  time,  and, 

2  knowledge  of  defendant  and  his 

hat  the  deposition  of  C.  B.  Spald- 

intiff  hank,  was  taken  on  the  28th 

fore    the    reply    was    filed.      His 

ed    to    the    facts    concerning    the 

which  he  testified  was  sold  and 

jefore  maturity,  without  notice  of 

Pratt,    one    of    the    counsel    for 

it  that  time,  and  cross-examined 

as  to  the  time  of  the  purchase 

i   given.     It  appears   from  these 

reply  was   filed  defendant  was 

the  testimony  which   would  be 

with  reference   to  the  purchase 

ations  of  the  petition  as  to  the 
e  hereinbefore  set  forth,  when 
ion  with  section  5363,  Rev.  St. 
an  indorsement  bears  date  after 
ment,  every  negotiation  is  deemed 
^en  effected  before  the  instrument 
rtion  5370,  Rev.  St.  1913,  defining 
e,  constitute  a  plea  that  the  note 
before  maturity,  so  that,  even  if 
i,  the  pleadings  raised  this  issue. 
>us  statement  of  law  in  the  in- 
i  cited  by  the  appellant  are  so 
s  that  they  afford  no  light  upon 
i.  No  prejudicirl  error  occurred, 
the  district  court  is 

Affirmed, 
ish,  J  J.,  not  sitting. 
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Addie  0.  James,  appellee,  v.  David  D.  James 

Filed  March  27,  1919.     No.  20354. 

1.  Divorce:  Condonation:  Avoidance.  The  conduct 
towards  his  wife,  which  would  not  alone  support  ; 
vorce  on  the  ground  of  extreme  cruelty,  may  n 
sufficient  to  avoid  a  condonation  extended  to  the  b 
wife  for  such  cruelty. 

2.   :  Alimony:  Sufficiency  of  Evidence.     Evldt 

and  held  to  sustain  the  decree  of  divorce  and  the  a. 
for  alimony. 

Appeal  from  the  district  court  fop  Ri 
Robert  R.  Dickson,  Judge.     Affirmed, 

E.  J.  Clements  and  A.  S.  Moon,  for  app 

J.  A.  Douglas  and  J.  A.  Donohoe,  contra. 

Letton,  J. 

This  is  an  action  for  divorce  brought  by  a 
ground  of  extreme  cruelty.     A  decree  of  i 
awarded  her,  with  permanent  alimony  in 
$7,500.     Defendant  appeals  from  the  decree 
and  from  the  judgment  for  alimony. 

At  the  time  of  the  marriage,  defendant  wa: 
about  44  years  of  age,  a  farmer  and  rancl 
in  Rock  county.  He  had  two  children,  t 
5  years  old  at  that  time.  Plaintiff  was  a  y 
37  years  of  age.  She  had  been  marriec 
fore.  She  had  three  children  by  her  fir: 
two  daughters  of  the  ages  of  16  and  8  years, 
Iy,  and  one  son  of  about  14  years.  About  18  n 
the  death  of  her  first  husband,  plaintiff  ma 
but  a  few  years  afterwards  obtained  a  div 
ground  of  desertion.  At  the  time  she  was 
defendant,  she  had  little  or  no  propert; 
Kinkaid  homestead  and  some  household  fur 

At  the  time  of  the  marriage,  defendant  1 
of  about  1,800  acres,  and  a  large  amount 
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trial  it  was  stipulated  that  defend- 
that  time  was  $47,500;   his  property 

acres  of  unincumbered  real  estate 
•k  counties,  and  a  small  amount  of 
lements. 

ige  plaintiff  with  her  children  lived 
Trouble  soon  occurred  between  the 
1  to  be  of  strong  will  and  determina- 
jh  tempered,  and  neither  was  very 
f  language  toward  the  other.  Each 
af  using  foul  language  and  physical 
:  their  altercations,  but  the  evidence 
t  the  husband  provoked  the  trouble 

On  one  occasion  the  plaintiff  with 
e  home  on  account  of  his  cruel  treat- 
3s,  upon  his  earnest  solicitation,  and 
to  her  of  $3,000,  she  consented  to 
ment  to  treat  her  more  kindly  in  the 

n  matters  seemed  to  be  pleasant 
the  next  year,  when  he  would  occa- 
Hen  and  refuse  to  speak  to  plaintiff, 
veek  or  longer.  He  would  become 
not  speak  to  the  children,  would 
after  one  of  these  disagreements, 
iong  Pine  and  remained  there  a  few 
louse  she  had  purchased  with  a  part 
had  received  from  him.  "When  she 
anch  trouble  again  ensued,  he  swore 
>brious  epithets,  and  finally  matters 
ant  that  plaintiff  was  compelled  to 
[dren. 

;  that  there  is  not  sufficient  testimony 
iting  of  a  decree  of  divorce,  mainly 
.t,  even  though  he  might  have  been 
before  his  wife  left  the  first  time, 
by  her  returning  to  his  home  and 
relations,  and  there  is  not  sufficient 
thereafter  to  sustain  a  decree. 
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State  v.  First  Nat.  Bank. 


It  is  a  well-known  principle  that  after  a  condi 
a  recurrence  of  the  same  offenses  will  revive  0 
condoned  so  far  as  their  legal  effect  is  con 
Heist  v.  Heist,  48  Neb.  794.  Considering  the  tes 
as  to  conduct  after  the  condonation,  while  it  d< 
show  physical  violence  to  the  extent  shown  bef< 
reconciliation,  we  are  convinced  that  there  is 
evidence  of  cruelty  to  justify  the  court  in  cons 
defendant's  conduct  during  the  whole  time 
marriage  relation,  and  to  justify  a  decree  of  dive 

It  is  unnecessary  to  restate  the  principles  go\ 
the  allowance  of  alimony,  but,  unless  there  has  b 
abuse  of  discretion  on  the  part  of  the  district 
this  court  will  not  ordinarily  interfere  with  the  t 
awarded.  Wilde  v.  Wilde,  37  Neb.  891;  note  2  1 
Gorder  v.  Van  Gorder,  44  L.  R.  A.  n.  s.  998  (5- 
57).  Considering  all  the  facts  and  circuinstar. 
evidence,  proper  to  he  considered  in  determini: 
amount  of  alimony,  a  majority  of  the  court  are 
opinion  that  the  amount  allowed  is  not  excessiv< 

Affib 

Sedgwick  and  Cornish,  JJ.,  not  sitting. 


State  of  Nebraska  et  al.,  appellants,  v.  First  Na 
Bank  et  al.,  appellees. 

Filed  Maech  27,  1919.    No.  20893. 

1.  Banks  and  Banking:  Shakes  of  Stock.  Shares  of  Bto< 
banking  corporation  are  a  distinct  entity  from  the  capita 

or  property  and  assets  of  the  corporation. 

2.  Taxation:  Banks:  Shark*  of  Stock.  The  tax  contempt 
section  6343,  Rev.  St.  1913,  as  amended,  Laws  IS 
108,  relating  to  the  taxation  or  banking  corporations,  li 
upon  shares  of  stock  in  the  bands  of  stockholders,  and 
a  tax  upon  the  property  of  the  corporation. 

3.   :  :  .     The  words  "capital  stock."  as 

section  6343,  supra,  does  not  mean  capital  stock  In  the  ag\ 
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te  T,  First  Nat.  Bank. 


utock  In  the  hands  of  stockholders  which    t 
m. 

sits.  The  laws  of  the  United  States  permit 
es  of  national  banks  in  the  hands  of  the 
m  of  the  capital  stock  of  the  bank,  or  otber 
oration,  to  the,  bank  Itself,  Is  not  permitted 
real  estate. 

ies  of  Stock:  Deductions.  If  a  tax  Is  laid 
■f  a  banking  corporation,  In  assessing  the 
i,  a  deduction  may  be  made  of  the  value  of 
vned  by  the  corporation,  but,  when  the  tux 
f  stock  in  tbe  hands  of  the  stockbolders,  no 
ulred  to  be  made  by  tbe  laws  of  this  state, 
j  United  States. 

— :  Government  Obligations.  Under  the  de- 
e  court  of  the  United  Sta.js,  tbat  which  de- 
taxing  law  interferes  with  the  right  of  the 
ow  money,  is  the  subject  of  taxation.  A  tax 
a  banking  corporation,  if  the  property  con. 
1  tbe  United  States,  is  not  permitted,  but  a 
f  Its  shares  In  the  hands  of  the  stockholders 
?  bank,  and  may  be  laid.     Tbe  fact  that  the 

States  obligations  are  considered  In  ascer- 
tbe  shares  does  not  render  the  tax  unlawful. 

district  court  for  Hamilton  county: 
udge.    Reversed. 

Charles  L.  Whitney,  for  appellants. 

Vdgerton  and  T.  S.  Allen,  contra, 
imicus  curia. 

to  the  assessor  of  Hamilton  county 
1918,  the  First  National  Bank  of 

;  its  capital  stock  was  $50,000,  sur- 

idivided  profits  of  $2,887.51,  making 
of  its  shares  of  $102,887.51.     The 

t  was  entitled  to  deduct  from  this 
certificates    of    indebtedness,    war 

londs  of  the  United  States  held  by  it 

"5,473.77,  and  real  estate  belonging 

value  of  $6,000. 
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It  alleged  that  the  obligations  of  the 
were  acquired  before  April  1,  1918,  au< 
from  taxation  either  by  state,  county 
authorities.  A  list  of  the  stockholders,  v. 
of  shares  held  by  each,  the  value  of  e 
the  residence  of  each  shareholder  was  a] 
required  by  the  statute. 

The  assessor  refused  to  allow  any  < 
the  statement  on  account  of  the  tax  exei 
of  the  United  States  mentioned.  On  app< 
the  county  board  of  equalization  also  re 
An  appeal  was  taken  from  this  decision 
court  for  Hamilton  county.  The  facts 
in  the  petition.  The  state  of  Nebraska 
intervene,  claiming  that  the  securities 
subject  to  taxation  for  state  purposes, 
was  filed  to  the  petition  on  behalf  of 
the  county.  The  United  States  appe 
tervened  by  Honorable  Thomas  S.  All 
torney  for  the  district  of  Nebraska,  cla 
federal  securities  mentioned  are  not 
or  indirectly  subject  to  state  or  local 
district  court  overruled  the  several  d< 
demurrants  electing  to  stand  on  the  demi 
found  upon  the  allegations  of  the  pe 
federal  securities  involved  are  wholly 
taxation  by  either  state,  county  or  ram 
ties,  and  ordered  that  the  amount  of  tl 
ducted  from  the  gross  amount  of  the  s 
by  the  bank.  From  this  judgment  the 
county  of  Hamilton  have  appealed. 

The  issues  involved  in  the  case  are 
first  essential  inquiry  is:  What  is  the 
which  is  the  subject  of  taxation  under  tr. 
the  statute.  If  it  is  the  property  of  the 
taxed,  it  is  admitted  by  the  state  and  cc 
decisions  in  M'Culloch  v.  State  of  Mary 
(U.  S.)  *316.  and  Weston  v.  City  Counci 
2  Pet.   (U.  S.)    *449,  that  the  value  of 
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>d  from  the  total  assets,  because  other- 
d  be  a  direct  tax  imposed  upon  obliga- 
3  congress .  of  the  United  States-  has 
xempt  from  such  impositions. 
;nactment  of  the  present  revenue  law  in 
lolders  of  every  bank  within  the  state, 
r  national,  were  assessed  and  taxed  on 
;ir  shares  of  stock  in  the  county,  town, 
s  or  city  where  the  bank  was  located, 
ekliolders  resided  in  such  places  or  not. 
1  that  the  bank  keep  on.  file  a  correct 
es  and  residences  of  stockholders,  and 
shares  held  by  each,  and  it  was  the 
lessor  to  report  to  the  county  clerk  a 
he  names  and  residences  of  such  stock- 
ie  number  and  assessed  value  of  the 
mnty  clerk  was  required  to   enter  the 

■  shares  in  the  tax  lists  in  the  name  of 
to  extend  the  tax  in  the  same  manner 

■  property.  It  was  the  duty  of  the  bank 
to  retain  so  much  of  any  dividend  or 
ring  to  the  stockholders  as  necessary  to 
I  on  the  shares  of  stock,  and,  if  the  tax 
;he  collector  of  taxes  had  the  right  to 

to  pay  the  same  "like  other  personal 
mp.  St.  1899,  ch.  77,  art.  I,  sees.  33-37. 
egielature  revised  the  law  in  regard  to 

collection  of  taxes,  condensed  it,  and 
veral  minor  respects.  As  relating  to  the 
ts,  the  essential  element  that  the  assess- 
n  the  shares  of  stock  was  left  untouched. 
jv.  St.  1913,  as  amended  in  1915  (Laws 
s  the  law  which  specifies  the  manner  in 
es    of   stock   in   such   institutions    shall 

section  is  as  follows:  "The  president, 
r  accounting  officer,  of  every  bank  or 
tion,  loan  and  trust  or  investment  com- 

the  first  day  of  April  of  each  year, 
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it  a  statement  under  oath,  showing  the  number 
is  comprising  the  actual  capital  stock  of  such 
ion,  hank  or  company,  the  name  and  residence 

stockholder,  the  number  of  shares  owned  by 
d  the  value  of  the  shares  on  the  first  day  of 
nd  shall  deliver  such  statement  to  the  proper 
issessor.  Such  capital  stock  shall  thereupon  be 
9  assessed  by  him,  and  return  made  in  all 
the  same  as  similar  property  belonging  to 
orporations  and  individuals.  "Whenever  any 
ik,  association  or  company  shall  have  acquired 
ate  which  is  assessed  separately  the  assessed 
'  such  real  estate,  shall  be  deducted  from  the 
n  of  the  capital  stock  of  the  association  or 
t.  Provided  mortgages,  trust  deeds  and  all 
ins  or  interests  in  real  estate  less  than  a  fee 
1  held  as  security  for  loans,  shall  not  be  Con- 
or assessed  as  part  of  the  capital  stock  for 
3  of  taxation,  and  shall  not  be  deducted  from 
ital,  surplus  or  undivided  profits.  The  county 
shall  determine  and  settle  the  true  value  of 
ire  of  stock  after  an  examination  of  such  state- 
nd  in  case  of  a  national  bank,  an  examination 
ast  report  called  for  by  the  comptroller  of  the 
';  if  a  state  bank,  the  last  report  called  for  by 
e   banking  board;    and  if  the  county  assessor 

necessary,  he  may  make  an  examination  of  the 
of   such  bank,  association   or  company,   under 

determining  and  fixing  the  true  value  of  such 
nd  shall  take  into  consideration  the  market 
'  such  stock,  if  any,  and  the  surplus  and  undi- 
•ofits.     Such  association,  bank  or  company  shall 

taxes  assessed  upon  its  stock  and  shall  have 
hereon  for  the  same." 

section  first  came  up  for  consideration  in  the 
the  State  v.  Fleming,  70  Neb.  523,  536.     In  this 

attack  was  made  upon  the  constitutionality  of 
re  act,  and  objections  were  also  made  to  the 

of  certain    specific   provisions.     It  is   said   in 


lmerous  banks  in  this  state 
ial  banks.  These  banks  are 
j  the  national  government. 
,  their  capital  stock  cannot 
shareholders  may  be  taxed 
res  held."  The  section  is 
a,  and  the  court  continues; 
rtion  is  as  follows:  'Such 
any  shall  pay  the  taxes 
I  shall  have  a  lien  thereon 
ly  contemplates  an  assess- 
tock  of  the  bank  itself,  but 
:s  held  by  the  stockholders 
i.  This  is  the  o"hly  method 
erived  from  national  banks. 
;horized  by  the  laws  of  the 
urely  cannot  be  made  an 
her  banks  and  banking  as- 
same  manner  and  method 
if  national  banks.  Neither 
tank  is  required  to  pay  the 
■s."  The  court  then  quoted 
imonwealth  of  Kentucky,  9 
d:  "This,  we  think,  is  a 
1  made." 

of  the  opinion  that  the 
r  act  did  not  affect  the  de- 
he  tax  upon  the  shares  of 
kholders,  and  not  upon  the 

>ster  County,  77  Neb.  815,  it 
i  national  bank  are  assessed 
st  at  the  place  where  the 
nk  is  liable  in  the  first  in- 
the  tax,  and  is  given  a 
repayment  from  the  share- 
3  the  agent  of  the  share- 
iyment  of  the  tax,  but  for 
stock  for  taxation." 
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State,  v.  Fleming,  supra,  waB  followed  in  Nemaha 
County  Bank  v.  County  Board  of  Equalization,  ante, 
p.  53.  In  the  opinion  in  this  case  it  is  said:  "Shares 
of  stock  and  capital  stock  represent  different  property 
rights  and  may  be  separately  assessed.  Shares  of 
stock  represent  a  liability  of  the  bank.  The  words 
'capital  stock;'  in  the  statute,  mean  shares  of  stock 
which  are  the  unit  of  taxation.  •  *  •  The  two  inter- 
ests represent  separate  property  rights,  and  therefore 
each  is  taxable.  "  *  •  The  corporation  *s  right  to  resist 
taxation  upon  its  mortgage  securities,  contrary  to  the 
mortgage  tax  statute,  if  it  were  attempted,  is  one  thing, 
the  right  of  an  individual  shareholder  to  resist  taxation 
on  his  shales  of  stock,  according  to  true  value,  is  an 
altogether  different  thing.  In  legal  contemplation,  it 
is  the  shareholder  and  not  the  bank  which  is  being 
taxed." 

A  consideration  of  the  whole  of  section  6343,  as 
amended,  shows  that  in  the  second  sentence  of  the 
section,  the  words  "such  capital  stock"  refer  to  the 
shares  of  capital  stock  belonging  to  the  shareholder, 
and  not  to  the  entire  capital  stock  of  the  bank,  or  bank- 
ing association.  A  full  discussion  of  the  terms  "capital 
stock"  and  "shares  of  stock"  in  a  similar  statute  with 
reference  to  taxation  may  be  found  in  First  Nat.  Bank 
v.  Moon,  102  Kan.  334,  L.  R.  A.  191SC,  986,  where  a 
like  conclusion  is  reached.  Head  v.  Board  'of  Review, 
170  la.,  300. 

"We  see  no  reason  to  depart  from  the  construction 
that  the  tax  provided  for  is  levied  upon  the  shares  of 
stock  in  the  hands  of  the  individual  stockholders,  and 
is  not  levied  upon  the  property  of  the  bank. 

Having  reached  this  conclusion,  the  question  remains: 
Was  the  bank,  on  behalf  of  its  stockholders,  authorized 
to  deduct  the  value  of  the  tax  exempt  securities  of  the 
United  States  from  the  statement  made  to  the  assessor. 
The  question  must  be  considered  in  the  light  of  the 
adjudications  of  the 'supreme  court  of  the  United  States. 
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Assessors,  3  Wall.  (U.  S.)  573, 
er  a  state  bad  the  right  to  tax 
t  banks  where  the  capital  of  the 
ix  free  securities  of  the  United 
mt  a  tax  of  the  state  of  New 

would  have  been  legal  but  for 
irk  statute,  which  failed  to  pro- 
fa  the  act  of  congress,  that  the 
d  the  rate  imposed  upon  the 
nks  organized  under  the  author- 
defect  in  the  New  York  law  was 
>y  that  state,  both  state  and 
en  the  same  status  as  to  the  tax- 
said:  "This  is  familiar  law,  and 
pork  that  may  be  opened  on  the 

A  striking  exemplification  may 
The  Queen  v.  Arnmtd,  9  Ad.  & 
stion  related  to  the  registry  of 
irporation.  Lord  Denman  ob- 
i  me  that  the  British  Corpora- 
le  owner  of  the  ship.  The  in- 
he  corporation  are  no  doubt 
in  the  property  of  the  corpora- 
ve  individual  benefits  from  its 

its   decrease;    but  in  no  legal 

members  the  owners.' 
e  shareholder  entitles  him  to 
profits  earned  by  the  bank  in 
capital,  during  the  existence  of 
>n  to  the  number  of  his  shares; 
i  or  termination,  to  his  propor- 
at  may  remain  of  the  corpora- 
:  of  its  debts.  This  is  a  dis- 
rest  or  property,  held  by  the 
;her  property  that  may  belong 
i  interest  which  the  act  of  eon- 
o  taxation  by  the  states,  under 
=d  as  will  he  seen  on  referring 
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In  this  case  three  of  the  justices  di; 
dissenting  judges  clearly  did  not  take 
shares  of  stock,  as  distinguishable  froi 
of  the  corporation,  were  not  a  pro 
taxation. 

This  was  followed  in  Cleveland  Trust 
184  U.  S.  Ill,  in  which  case  it  was  held, 
that  a  tax  on  the  shares  of  stock  in  an 
pany,  under  the  laws  of  Ohio,  ib  not  a  t 
erty  of  the  corporation,  therefore  no 
allowed  for  the  amount  of  the  capital  s 
tax  free  bonds  of  the  United  States, 
of  Commerce  v.  Tennessee,  161  U.  S. 
L.  <£  W.  R.  Co.  v.  Commonwealth  of  Pent 
S.  341-354;  Citizens  Nat.  Bank  v.  Co 
Kentucky,  217  U.  S.  443;  Mechanics 
Baker,  65  N.  J.  Law,  113. 

In  People  v.  The  Commissioners,  4  W 
it  appears  that  the  capital  of  the  Na 
Commerce  of  New  York  consisted  of 
of  $100  each,  all  of  which  was  invested  i 
securities  exempt  from  state  taxation, 
between  the  decision  in  Van  Allen  v.  Th 
the  levying  of  the  assessment  in  this  e 
had  been  changed  so  that  a  like  tax  was 
shares  in  both  state  and  national  banks 
sioners  of  taxes  valued  the  shares  at 
no  deduction  on  account  of  the  investme 
of  the  bank  in  tax  exempt  securities.  T 
commissioners  in  refusing  the  deducts 
in  the  courts  of  New  York.  On  wr 
supreme  court  of  the  United  States  aff 
ment  on  the  authority  of  the  Van  A 
also,  note  to  Re  First  Nat.  Bank  (25  ] 
L.  R.  A.  1915C,  386. 

Much  stress  has  been  placed  by  the  a] 
decision  in  Home  Savings  Bank  v.  City 
205  U.  S.  503,  and  in  Iowa  Loan  &  Tr 
weather,  252  Fed.  605.     It  is  insisted  t 
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must  be  affirmed.  It  appears, 
te  of  Iowa,  at  the  time  Home 
of  Des  Moines  was  decided, 
between  the  taxation  of  shares 
state  banks.  A  portion  of  the 
s  it  then  stood,  is  as  follows: 
tional  banks  shall  be  assessed 
lolders  at  the  place  where  the 
i  of  stock  of  state  and  savings 
st  companies  shall  be  assessed 
and  trust  companies,  and  not 
olders." 

■  Bank  case  it  is  said:  "The 
}f  federal  right  which  need  be 
)onds  of  the  United  States  have 
eded,  and  cannot  be  disputed, 
beyond  the  taxing  power  of  the 
stion,  therefore,  is  whether,  in 
e  has  taxed  them.  The  first 
tion  of  this  question  is  to  as- 
the  nature  of  the  tax  in  con- 
it  property  it  was  levied,  and 
by  an  examination  of  the  tax- 
by  the  supreme  court  of  the 
ding  of  the  law  would  lead  to 
tax  authorized  by  it  is  a  tax 
.  The  assessment  is  expressed  ■ 
ock  of  state  and  savings  banks 
npanies.'  "■ 

out  that  the  shares  are  to  be 
i,  •  "  "  and  not  to  the  in- 
And  it  is  said:  "When  this 
ntly  arises  whether  the  law  in- 
oration  for  property  which  it 
1  on  the  contrary  is  owned  by 
is  pointed  out  that  by  other 
shares  are  assessed  to  the 
ations  are  made  liable  to  pay 
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the  tax,  and  are  secured  by  a  lien  on 
dividends  which  may  be  enforced  by  sale 
banking  corporations  have  no  right  of  r 
since  there  are  no  taxes  assessed  to  the  s 
such  corporations,  and  it  is  said  that 
not  paid  by  the  banks  -as  agents  of  the 
but  as  their  own  debt. 

The  court  also  said:  "The  Van  A: 
settled  the  law  that  a  tax  upon  the  owner 
stock  in  corporations,  in  respect  of  that 
a  tax  upon  the  United  States  securiti 
corporations  own.  Accordingly,  such  ta; 
sustained  by  this  court,  whether  levied  uj 
of  national  banks  by  virtue  of  the  cong 
mission  or  upon  shares  of  state  corporati 
of  the  power  inherent  in  the  state  to  tax 
such  corporations."  The  court  then  cites 
its  decisions  to  that  effect,  and  proc 
theory  sustaining  these  cases  is,  that 
not  upon  the  corporations'  holdings  of  1 
the  shareholders'  holdings  of  stock,  and 
tion  of  them  shows  that  in  every  case  th 
sessed  upon  the  property  ef  the  sharehol 
upon  the  property  of  the  corporation." 

Holding  that  the  tax  was  directly  upon 
of  the  bank,  it  logically  followed  that  th* 
bonds  of  the  United  States  owned  by  the 
have  been  deducted  in  order  to  ascertain 
the  taxable  property  of  the  bank.  Three 
dissented. 

After  the  decision  a  change  was  made 
of  Iowa,  whereby  the  statute  was  made 
shares  of  stock  "shall  be  assessed  to  t 
stockholders."  Judge  Wade  based  his  o 
Fairweather  case  on  the  proposition  that 
attempt  to  do  pthftt  indirectly  which  coulc 
directly,  and  held  that  in  substance  the  ' 
the  property  of  the  bank,  and  not  upon 
stock,  and  therefore  that  the  deduction  oi 
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Tnited  States  should  have  been  made. 
in  line  with  the  views  of  the  dissent- 
Van  Allen  case.  The  case  at  bar  is 
ble  from  the  Fairweather  case.  Long 
>n  of  the  deduction  of  the  value  of 
ties  had  arisen,  this  court  had  de- 
s  was  upon  the  shares  of  stock,  and 
perty  of  the  bank,  and  we  are  ad- 
jcisions. 

on  the  dissenting  opinion  of  Chief 
he  Van  Allen  case,  and  while  some- 
;he  practical  effect  of  the  decision  in 
ice  Moody  says  in  the  Home  Savings 

the  distinction  between  a  tax  upon 
one  on  the  corporate  property,  al- 
I    over   dissent,  has   come   to   be    in- 

with  all  taxing  systems,  and  cannot 
ithont  bringing  them  into  confusion 
ttle  short  of  chaos."  We  think  this 
a  hold  otherwise  could  serve  no  good 

of  the  Bank  of  California  v.  Richard- 
6,  39  Sup.  Ct.  Eep.  165,  is  cited  by 
ning  its  views,  and  as  indicating  a 
i  earlier  views  of  the  supreme  court 
es.  It  seems  to  us  that  in  the  major- 
asons  for  the  conclusion  reached  are 
;ed  as  in  former  eases  in  that  court 

questions,  but  the  court  does  not 
tion  to  modify  or  change  its  reason- 
ions  in  the  cases  hereinbefore  cited, 
and  quoted  from  in  the  case  of 
2nk  v.  Owensboro,  173  U.  S.  664,  677, 
w  is  made  of  prior  decisions.  Since 
re  neither  criticized  nor  disapproved, 
rt  cited  with  approval  Bank  of  Re- 
tt, 125  IT.  S.  60,  8  Sup.  Ct.  Rep.  772, 

it    intends   to   adhere  to   its  former 
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m  up,  we  are  of  the  opinion  that  the  tax  is  laid 
e  shares  of  stock,  the  property  of  the  stock- 

which  are  a  distinct  entity  from  the  property 
ank,  and  that,  under  the  rulings  of  the  supreme 

the  United  States,  the  taxing  authorities  were 
uired  to  deduct  the  value  of  United  States 
(B  belonging  to  the  bank  from  the  statement  re- 
to  be  made  to  the  assessor  when  ascertaining 
e  of  the  shares  of  stock  for  the  purpose  of  tax- 
owners  of  such  shares.  The  judgment  of  the 
court  is  therefore. 

Revehsed. 
sh,  J.,  not  sitting. 

'ick,  J.,  dissenting. 

not  sure  that  I  understand  the  various  decisions 
ederal  courts  bearing  upon  the  question  herein 
I.  Some  of  these  decisions  would  seem  to  re- 
le  conclusion  reached  by  the  majority.  That 
of  stock  of  National  banks  may,  under  some 
:ances,  be  assessed  as  such  to  the,  shareholders 
full  value,  although  that  value  includes  govern- 
nds,  is  clearly  held  in  various  of  those  decisions. 
ison  is  that  the  franchise,  the  right  to  do  a 
winking  business,  is  valuable,  and,  when  privi- 

this  character  are  accepted  from  the  state,  and 
le  of  such  privileges  is  so  mingled  with  other 
that    it    cannot    be    determined    with    certainty 

the  state  has  taxed  the  values  of  the  exempt 
lent  securities,  the  shareholders  cannot  com- 
lat  the  tax  is  upon  exempt  property.  Our 
requires  the  assessor  to  "determine  and  settle 
i  value  of  each  share  of.  stock,"  and  to  "take 
isideration  the  market  value  of  such  stock,  if 
i  the  surplus  and  undivided  profits."  Rev.  St. 
!C.  6343,  as  amended  by  Laws  1915,  ch.  108. 
»uld  seem  to  bring  this  case  within  the  federal 
s  above  referred  to,  and  may  be  finally  so  held, 
purpose  of  the  federal  statute  allowing  taxation 
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;ional  banks  is  briefly  stated  in  Bank  of 
■hardson,  248  U.  S.  476:  "Preservation 
power  of  the  several  states  so  as  to 
lpairment  thereof  from  arising  from 
the  national  agencies  created,  to  the 
lancial  resources  engaged  in  their  de- 
t  not  be  withdrawn  from  the  reach  of 
ut  on  the  contrary  that  every  resource 
e  banks  as  national  agencies  might  in 
ffeet  remain  liable  to  state  taxation. " 
of  that  court  are  to  the  effect  that 
that  all  values  owned  by  the  1  ank  are 
the  value  of  the  privileges  given  by  the 
alue  of  the  government  securities  are 
s  a  distinct  unit  of  assessment,  such 
he  exempt  securities  is  not  necessary 
ation  of  the  taxing  power  of  the  several 

bar  there  can  be  no  doubt  that  the  ex- 
e  exempt  securities  is  added  to  the 
;te  valuation  of  all  property  and  privi- 
The  result  is  as  clearly  a  taxation  of 
securities  as  though  they  were  specifi- 
■  taxation.  I  do  not  believe  that  the 
nil  uphold  this  method  of  obtaining 
xpense  of  the  general  government. 


ET  AL.,  APPELLANTS,  V.  ClTY  OF  LEXING- 
TON   ET    AL.,    APPELLEES. 

ed  Mabch  27,  1919.    No.  30899. 

ns:  Pavino:  Petition  to  Enjoih:  Sufficienct. 
egatlons  of  the  petition  in  this  case  examined, 
>  state   facts  sufficient  to  constitute  a  cause  of 

the  district  court  for  Dawson  county: 
kes,  Judge.     Affirmed. 
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T.  M.  Hewitt  and  H.  D.  Rhea,  for  apt 

D.  H.  Moulds,  Cook  £  Cook,  and  J. 
contra. 

Letton,  J. 

Action  to  enjoin  the  city  of  Lexi 
municipal  officers  from  entering  into  a  ] 
and  from  levying  or  collecting  taxes  f< 
of  such  improvements.  A  general  de 
petition  was  sustained  by  the  trial  court 
dismissed.     Plaintiff  appeals. 

The  brief  of  appellant  was  not  prep; 
ance  with  rule  12  (94  Neb.  XI)  of  this  c 
been  difficult  to  ascertain  the  points  on 
relies.  The  petition  alleges  the  inv 
ordinance  establishing  the  paving  distri 
ber  of  other  facts  which  are  allegec 
fatal  defects  in  the  proceedings  are  set  f 
to  the  petition  as  an  exhibit  is  a  copy  o 
the  proceedings  of  the  board  with  refert 
posed  paving. 

It  is  alleged  that  no  ordinance  has  h 
thorizing  such  paving  to  be  made,  or  su< 
bo  entered  into.  An  ordinance  for  that  r. 
in  the  record,  and  appellant  has  not  \ 
particular  defect  in  it  or  in  its  passage, 
contends  that  it  waB  not  read  three  time 
description  of  the  paving  district  therei 
nite.  The  record  recites  that  the  ord 
troduced  and  read,  that  afterwards  a 
pond  the  rules  as  to  reading  on  three 
was  adopted,  and  it  was  then  read  a  se 
time  and  passed.     This  is  sufficient. 

It  is  also  claimed  that  the  ordinance  is 
definite  in  its  description  of  the  paving 
the  property  included  therein. 

Section  1  provided  that  the  paving 
include  all  that  portion  of  "Washington 
north  line  of  Eighth  street  to  the  north 


JARY  TEEM,  1919. 


■.  City  of  Leilngtou. 


ther  streets  in  like  manner,  "pav- 
i  said  districts  to  be  from  curb 
;stablished. "  Section  2  provides 
itrict  No.  1  shall  include  all  lots 
lie  above-named  descriptions  of 
include  all  lots  or  parts  of  lots  150 

line  on  that  part  of  Grant  street 
:,"  describing  the  lots  upon  the 
ie  district  in  similar  fashion.  This 
,  since  it  points  out  the  streets 
benefited  face,  and  the  depth  to 
)in  the  lot  line. 

it  no  petition  was  filed  for  this 
ce  was  passed  under  the  provi- 
Laws  1917,  which  provides,  in 
s  three-fourths  of  the  resident 
ty  subject  to  assessment  petition 
he  same,  such  improvement  shall 
ee-fourths  of  all  the  members  of 
•ote  assent  to  the  making  of  the 
)  was   passed  by  the   affirmative 

councilmen,  which  authorizes  the 
ivement  without  the   filing   of   a 

lat  no  estimate  was  made  by  the 
record  recites  that  the  city  en- 
;e,  and  also  shows  that  the  plans, 
imates  of  the  city  engineer  for 
Washington  street  within  paving 
pproved,  and  the  city  clerk  was 
for  bids. 

3  that  no  ordinance  was  passed 
il  to  be  used.  No  section  of  the 
;ed  out  to  us  which  prevents  the 
specifying  the  kind  of  material 
>n,  as  was  done  in  this  case.  The 
ind  estimates  specified  the  kind 
d,  and  the  published  notice  was 
egard. 
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It  is  contended  that  the  act  (Laws  1917,  cl 
amending  section  5110,  Rev.  St.  1913,  is  unconstit 
because  it  contains  more  than  one  subject.  The  j 
ment  was  germane  to  the  subject  of  the  section  i 
amended,  and  is  not  vulnerable  to  the  attack 
section  of  the  statute  attacked  was  passed  upon 
recent  case  of  Fitzgerald  v.  Saltier,  102  Neb.  6( 
held  to  be  valid.  A  number  of  other  contentic 
made  which  are  so  obviously  unsound  that  it  is  ui 
sary  to  specify  them. 

We  agree  with  the  district  court  that  there 
cause  of  action  stated  in  the  petition.  Its  judgr 
therefore 

Affir 

Sedgwick  and  Cornish,  JJ.,  not  sitting. 


Howard  County  et  al.,  appellees,  v.  George  C. 
defendant:  American  Bonding  Company, 
appellant. 

James    Schee  et   al.,  appellants,  v.   Howard   C 

ET   AL.,   APPELLEES, 
Filed  March  27,  1919.    No.  19986. 

1.  Contracts:  Building  CoNTBAm  Estimates  by  Architect. 
a  building  contract  designating  the  architect  aa  the  sole 
tor  concerning  estimates  for  labor  and  materials  furnished 
the  progress  of  the  work,  and  making  his  decision  Hi 
power  thus  granted  cannot  be  used  arbitrarily  to  defea 
provisions    requiring   him    to    make   proper   estimates   jusl 

2.   :  :  .    Unchallenged  estimates  for  labor  ; 

terlats  furnished  during  the  progress  of  building  operatl 
conclusive  in  tbe  absence  ot  fraud  or  mistake,  when  r< 
made  by  an  architect  under  a  building  contract  designati 
as  sole  arbitrator  in  such  matters  and  making  his  declslc 

3.   :  :  Refusal  to  Make  Estimates:  Feavd:    E 

In  an  action  by  a  building  contractor  to  recover  the 
Justly  due  for  labor  and  materials  for  which  the  arch! 
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o  make  estimates,  proof  tending  to  show  that 
aid  he  did  not  deny  but  what  an  estimate  was 
could  not  make  It,  and  proof  tending  to  show 
r  refused   to  do  so,  ma;  be  admitted   on  the 

>  Cubtkact:  Duty  or  Architect.  An  architect 
lnty  board  to  superintend  the  construction  of 
r  a  contract  with  a  building  contractor  who  la 
:es  as  the  work  progresses  is  a  fiduciary  of 
he  architect  knows  any  reason  why  an  estimate 
not  be  made,  he  should  state  the  facts  to  the 
out  being  asked, 

ire:  Action  fob  Monet  Doe:  Defense.  Where 
Iy  forfeited  a  contract  for  the  construction  of 
illy  constructed  by  a  contractor  not  in  default, 
Justify  Its  failure  to  pay  the  amount  Justly 
tract  aa  the  work  progressed  by  proving  tbat 
d  to  the  contractor  and  what  It  cost  to  finish 
he  contract  price. 

Contract:  Refusal  to  Make  Estimates.  A 
Is  not  bound  by  the  arbitrary  and  unreason- 
irchltect  to  make  an  estimate  justly  due  under 
uilding  contract,  though  in  such  matters  be  is 
sole  arbiter  with  the  power  of  final  decision; 
:  In  law  a  fraud  upon  the  building  contractor. 
timateb  by  Abchitect.  Under  a  building  con- 
he  architect  as  sole  arbiter  with  the  power  of 
atters  relating  to  estimates  for  labor  and  ma- 
he  must  exercise  his  power  with  reasonable 
,  arbitrarily   or   unreasonably. 

Rescind.  Generally  the  right  to  rescind  or 
xists  only  in  favor  of  a  party  who  is  not  him- 

Coxtbact:  Rescission.  Under  a  building  con- 
sents to  the  contractor  as  the  work  progresses, 
owner,  upon  demand,  to  make  a  payment 
rtles  to  be  due  may  Justify  the  contractor,  if 
ault.   In  refusing  to  proceed  further  with  the 

Contbact:  Payment:  Plea  of  Ultba  Vibes. 
nters  Into  a  valid  contract  for  the  construc- 
e,  it  cannot,  by  pleading  want  of  power,  escape 
t  claims  for  labor  and  materials  accepted  and 
ns  of  the  building  contract. 
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11.  :   Loan  to  Contbactor:    Liability  of  Sun 

money  to  a  building  contractor  to  pay  for  labor  t 
not  secured  by  a  bond  given  by  him  and  bis  sur 
tection   of  persons  furnishing  labor  and   material, 

12.  Contracts;  Cancelation:  Recovery.  Where  the  ■ 
tially  constructed  building  wrongfully  cancels  ■ 
tract  requiring  him  to  pay  85  per  cent,  of  the  est 
and  materials  as  the  work  progresses  and  perm! 
tain  16  per  cent,  of  such  estimates,  tbe  contract 
both    percentages. 

13.  Assignment  by  Contractor:  Enforcement.  An  acce 
of  the  "first  110,000"  awarded  to  the  conti 
building  contract  requiring  payments  on  estimat 
progresses,  held  enforceable  as  to  an  estimate 
than  that  mentioned. 

14.  Appeal:  Dismissal  of  C  boss-Petit  ion.  A  judgmen 
cross-petition  of  a  defendant  who  did  not  appeal 
not  be  disturbed  on  an  appeal  by  another  defends 
ment  conforming  to  the  prayer  of  plaintiff's  pet 

Appeal  from  the  district  court  for  Hoi 
James  R.  Hanna,  Judge.  Reversed  in  part, 
in  part. 

Fawcett  &  Mockett,  C.  G.  Ryan,  Claua 
and  8.  8.  Bishop,  for  appellants. 

T.  J,  Doyle  and  Charles  Dobry,  contra. 

Rose,  J. 

Four  suits  growing  out  of  controversie 
the  construction  of  a  oonrthouse  at  St.  Pa 
were  consolidated  below  for  trial.  The  a] 
involve  two  of  those  cases,  which,  for  the 
review,   will  he    stated   separately. 

In  one  of  the  cases  in  which  an  app< 
Howard  county  sued  George  C.  Pesha, 
contractor,  and  his  surety,  the  American  E 
pany,  to  recover  damages  in  the  sum  oi 
alleged  breach  of  the  building  contract.  ] 
to  construct  a  courthouse  in  keeping  wi' 
specifications  prepared  by  Berlinghof  & 
tects,  and  adopted  by  the  county  board. 
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the  contract  was  $69,510,  pay- 
i  time  to  time  to  the  extent  of 
ates  of  the  architects  during 
ilding  operations.  Pesha  obli- 
ence  work  immediately  and  to 
se  by  January  1,  1914.  To 
the  contract  on  the  part  of 
Bonding  Company  became  his 
12,  in  the  penal  sum  of  $25,000, 

C.  Pesha  shall  well  and  truly 
;he  conditions  of  this  contract 
in  full  with  the  person  or  per- 

accounts  and  claims  that  may 
l  of  laborers'  or  mechanics' 
furnished,  or  services  rendered 
n  executing  or  performing  the 
ract,  so  that  each  of  such  per- 
just  dues  in  that  behalf,  then 
of  no  effect;  otherwise  it  shall 
d  effect  in  law." 
ition,  pleaded  in  detail  that  on 
1913,  Pesha  failed  to  pay  his 

reason,  refused  to  work;  that 
his  duties  and  refused  to  per- 
it  Pesha  and  his  surety  were 
's  default,  were  warned  of  a 
t  of  further  delay,  and  were 
913,  to  complete  the  courthouse ; 

and  his  surety  refused  to  pro- 
>rk,  and  abandoned  the  contract 
r  due  the  contractor;    that  by 

the  county,  acting  under  the 
iahed  job  out  of  the  hands  of 
and  directed  the  architects  to 
ir  the  county;  that  the  county 
and  expended  in  addition  for 
ise  $57,206.64,  making  a  total 
20,224.33  in  excess  of  Pesha's 
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contract  price.  Including  stipulated  damages  of  $25  a 
day  for  Pesha 's  delay,  the  county  prayed  for  judgment 
against  him  and  his  surety  in  the  sum  of  $25,000. 

Pesha  filed  an  answer  and  a  cross-bill,  denying  that 
he  had  violated  his  contract  in  any  respect,  and  plead- 
ing, in  substance,  among  other  things,  that  the  delays  of 
which  the  county  complained  were  caused  by  the  county 
board  and  the  architects;  that  the  architects  illegally 
and  fraudulently  refused  to  make  estimates  or  certifi- 
cates of  progress  to  which  Pesha  was  entitled  under 
the  contract,  and  thus  prevented  him  from  receiving 
compensation  justly  due;  that  the  county  board  know- 
ingly refused  to  make  payments  due  him;  that  he 
did  not  delay  the  work  or  abandon  the  contract,  but 
that  he  was  wrongfully  prevented  by  the  architects  and 
the  county  hoard  from  completing  the  building;  that 
the  forfeiture  of  the  contract  was  illegal  and  was 
declared  with«ut  his  consent;  that  the  county  board, 
over  his  protest,  unlawfully  and  forcibly  took  posses- 
sion of  the  partially  constructed  building,  and  wrong- 
fully seized  and  used  his  materials  and  machinery. 
He  prayed  for  the  dismissal  of  the  county's  suit  and 
for  a  judgment  in  his  favor  for  damages  in  the  sum 
of    $30,445.56. 

The  substance  of  the  principal  defense  pleaded  by 
Pesha's  surety,  the  American  Bonding  Company,  is 
that  Pesha  did  not  violate  the  building  contract  in  any 
respect  justifying  the  forfeiture;  that  the,  architects 
arbitrarily  and  fraudulently  refused  to  make  estimates 
and  to  issue  certificates  of  progress  showing  the  sums 
justly  due  under  the  contract;  that  the  county  board 
with  full  knowledge  of  the  facts  acquiesced  in  the 
fraud  of  the  architects,  wrongfully  refused  to  make 
payments  known  to  be  due,  and  thus  violated  the  con- 
tract and  released  the  contractor  and  his  surety  from 
further  liability  thereunder. 

The  trial  court  rendered  a  judgment  in  favor  of 
Howard  county  and  against  Pesha  and  his  surety  for 
$20,156.49,  and  dismissed   the  cross-petition  of  Pesha. 


1 
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jnent  the  surety,  the  American  Bonding 

e  has  appealed. 

case  in  which  an  appeal  is  taken  Schee 

plaintiffs,  and  Howard  county,  George 
his  surety,  the  American  Bonding  Com- 
ldants.  The  claims  of  Schee  &  Callahan 
-Rowing  manner:  June  24,  1913,  Pesha, 
ey  to  continue  his  work  on  the  partially 
irthouse,  assigned  to  Schee  &  Callahan 
ceive  from  Howard  county  future  pay- 
extent  of  $10,000,  the  county  accepting 
The  huilding  contract,  the  suretyship 
a  Bonding  Company,  the  assignment,  the 
furnishing  of  $10,000  to  Pesha,  the  use 
-  labor  and  material  in  the  work  on  the 
1  the  failure  of  the  county  to  pay  any 
lims  of  Schee  &  Callahan  are  pleaded 
i  causes  of  action  are  stated.  The  first 
claim  of  $5,509.30,  with  interest  from 
1913,  established  by  an  estimate  of  the 
the    second    is    an    unpaid    claim    of 

interest  from  November  13,  1913,  and 
t,  except  that  the  amount  due  was  not 
an  estimate  of  the  architects,  who,  as  it 
d  to  perform  their  duty  in  that  particu- 

lty  pleaded,  in  substance,  as  a  defense 
olated  his  building  contract;  that  he 
job  when  partially  completed;  that  the 
roperly  forfeited  by  the  county  after 
ha  and  notice  to  him  and  his  surety; 
y  completed  the  unfinished  courthouse; 
nothing  due  Pesha  when  he  defaulted 
that  Schee  &  Callahan  acquired  by  the 
greater  rights  than  those  of  Pesha,  and 
nothing  due  either  from  the  county, 
urt  dismissed  the  suit  as  to  Howard 
:o  the  American  Bonding  Company,  and 
ment  in  favor  of  Schee  &  Callahan  and 
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against  Pesha  for  $11,902.  From  this  judg 
&  Callahan  have  appealed. 

Questions  common  to  both  appeals  ma; 
as  follows:  Who  first  broke  the  contract! 
abandon  itT  Did  the  architects  fraudulent] 
make  or  to  properly  certify  estimates  foi 
materials  as  the  work  progressed  T  Did 
wrongfully  refuse  to  make  payments  justl; 
the  terms  of  the  contract!  On  the  part  of 
was  there  a  breach  of  contract  to  justi: 
tractor  in  refusing  to  proceed  further  unde: 
questions  are  raised  by  the  pleadings  in 
An  examination  of  the  evidence  is  necessar 
sion. 

The  building  contract  was  executed  Octot 
and  among  other  provisions  therein  are  th< 

"Estimates  will  be  made  and  progress 
will  be  issued  by  the  architect  from  time 
the  work  progresses,  for  materials  furnis! 
ground  or  incorporated  into  the  building,  ai 
performed  thereon  in  accordance  with  the 
all  the  plans,  and  both  the  technical  and  gei 
cations;  and  the  amount  to  be  paid  to  thi 
shall  be  eighty-five  per  cent.  (85%)  of  the 
such  estimate  on  the  presentation  of  ti 
certificate." 

Pesha  commenced  his  building  operation: 
contract  and  proceeded  therewith  until  Jt 
when  he  had  used  in  the  work  of  partial  ■ 
$38,267.35,  and  had  received  85  per  cent. 
$32,527.69,  on  estimates  and  progress  certi 
June  24,  1913,  he  was  financially  embarrass 
laborers  quit  work  temporarily  because  wag 
had  not  been  paid.  The  architects  declin 
any  further  estimate,  and  Pesha,  to  procu 
comply  with  his  contract,  according  to 
executed  the   following  assignment: 

"For  a  valuable  consideration  to  me  in 
receipt  of  which  is  hereby  acknowledged,  I. 
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1,  assign  and  transfer  to  James  Schee 
tan  of  College  View,  Neb.,  the  first 
lars    ($10,000)    that   is    awarded    and 

me  by  reason  of  the  contract  and 
erection  of  the  county  courthouse  in 
.  county,  Nebraska, 
adersigned,  do  hereby  authorize  and 
of  county  commissioners  of  Howard 
>ay  the  said  James  Schee  and  D.  K. 
of  money  that  may  now  be  due  to  me 
ne  due  and  payable  to  me  from  time 
^instruction  of  said  courthouse  until 

shall  aggregate  the  sum  of  $10,000 
aterest  thereon  from  date  hereof,  and 
tall  be  your  receipt  for  all  moneys  so 
a  board  of  county  commissioners  to 
Ichee  and  D.  R.  Callahan. 
nt  is  given  to  said  James  Schee  and 
or  the  purpose  of  securing  the  pay- 
in  promissory  note  of  mine,  to  them, 
rewith  and  for  the  sum  of  $10,000 
lal  interest  from  date  hereof.  The 
d  by  said  note  is  this  day  advanced 
pose  of  and  will  be  used  for  the  pay- 
l  material  that  have  been  and  will  be 
ruction  of  said  county  courthouse  at 
r  Howard  county. 

at  is  to  take  effect  from  this  date  and 
in  full  force  and  effect  until  its  terms 
d  with  and  shall  stand  as  security 
of  the  note  above  referred  to  until 
•  paid  with  all  accrued  interest  and 
■e  any  renewals  of  said  note  as  fully 
m  date  herewith." 
t  was  executed  June  24,  1913,  and 
I  in  the  office  of  the  county  clerk.  The 
thereof  by  the  county  board  is  in  the 
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"George  C.  Pesha  appeared  before  the  county  board 
and  presented  to  the  county  board  the  within  assign- 
ment of  future  estimates  in  the  sum  of  $10,000  upon  the 
courthouse  construction  fund  to  J.  Schee  and  D.  R. 
Callahan  of  College  View,  Neb.,  for  the  purpose  of  ob- 
taining from  said  parties  an  advancement  to  him  of  said 
sum  to  be  used  in  paying  for  labor  and  material  in 
the  further  construction  of  the  courthouse  and  to 
facilitate  said  work.  The  board  after  due  consideration 
hereby  expresses  its  willingness  to  pay  to  the  said 
James  Schee  and  D.  R.  Callahan  the  said  sum  of  money 
on  -estimates  so  assigned  hereafter  to  be  made  by  the 
architect  from  time  to  time  with  the  understanding  and 
upon  the  conditions  that  said  money  shall  he  used  to 
pay  for  labor  now  performed  and  due  and  hereafter 
to  be  performed,  and  for  material  hereafter  to  he  fur- 
nished, and  put  into  said  building,  receipts  to  be  filed 
with  the  board  for  such  labor  and  material  before  any 
estimate  is  made  and  money  paid  out." 

Under  the  assignment  and  the  acceptance,  Schee  & 
Callahan  were  to  furnish  Pesha  with  funds  to  complete 
the  courthouse.  This  was  to  be  done  in  the  following 
manner:  On  vouchers  showing  the  performance  of 
labor  and  the  furnishing  of  materials,  Schee  &  Calla- 
han were  to  furnish  Pesha  with  money  from  time  to 
time  to  pay  the  claims  therefor  to  the  extent  of 
$10,000.  Funds  paid  to  Schee  &  Callahan  by  the 
county  on  estimates  of  the  architects  were  to  be  re- 
turned to  Pesha  to  be  again  used  by  him  in  the  manner 
indicated.  Evidence  that  Schee  &  Callahan  were  financi- 
ally able  to  carry  out  this  plan  and  had  agreed  in  good 
faith  to  do  so  is  uncontradicted.  The  members  of  the 
county  board  were  familiar  with  the  understanding 
between  Pesha  and  Schee  &  Callahan,  and  the  architects 
had  been  advised  in  regard  to  it.  After  Schee  &  Calla- 
han had  furnished  Pesha  with  several  thousand  dollars 
which  actually  went  into  the  courthouse  in  the  form  of 
labor  and  materials,  the  architects  refused  to  make  any 
estimate  whatever  for  the  benefit  of  either  Pesha  or 
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Under  the  circumstances  was  the 
bitects  fraudulent  in  law!  Some  of 
duties  were  defined  by  the  building 
t: 

shall  be  sole  arbitrator  concerning 
ays,  suspension,  abandonment,  esti- 
erpretation  of  both  the  general  and 
ions." 

jertificate  or  final  acceptance  of  work 
and  his  decision  in  any  way  con- 
shall  be  final  and  conclusive;  and 
lecision,  or  both,  in  case  any  question 
e  a  condition  precedent  to  the  right 
o  receive  any  money  or  compensation 
or  furnished  under  this  agreement," 
s  on  these  provisions,  but  the  powers 
cannot  be  used  arbitrarily  by  archi- 
)  provisions  requiring  them  to  make 
as  the  work  progresses.  The  evi- 
lsidered  in  the  light  of  the  contract 
>re  the  claims  of  Schee  &  Callahan 
ts  had  made  in  favor  of  Pesha,  and 
tid  to  him,  estimates  numbered  con- 
to  6  as  follows : 


Estimate.  Less  15%. 

Payment. 

$6,000.00 

$  900.00 

$5,100.00 

5,882.35 

882.35 

5,000.00 

8,000.00 

1,200.00 

6,800.00 

9,000.00 

1,350.00 

7,650.00 

8,000.00 

1,200.00 

6,800.00 

1,385.00 

207.82 

1,177.18 

$38,267.35   $5,740.17    $32,527.18 

atimates  were  regularly  mado  by  the 
sailed  progress  certificates  thereon, 
d  85  per  cent,  thereof  as  shown  by  the 
:  estimates  are  not  challenged,  and 
der  the   terms  of  the  building  con- 
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tract,  conclusive  for  the  purpose  of  making  r. 
during  the  progress  of  the  work.  9  C.  J.  703, 
It  is  thus  established  that  by  June  6, 1913,  Pesh 
the  contract  to  construct  the  courthouse  for 
had  put  into  the  work  in  the  form  of  labor  ai 
rials  $38,267.35,  and  had  received  therefor  $t- 
only.  What  had  thus  far  been  done  by  Pe 
accepted  by  the  county  and  is  now  a  part  of 
pleted  structure.  The  building  contract  was 
force.  The  work  of  Pesha  proceeded  withi 
stantial  interruption  from  June  25,  1913,  until 
13,  1913.  In  the. meantime  Schee  &  Callahan,  coi 
had  put  into  the  building  under  the  assignn 
the  county's  acceptance,  without  any  estimate 
ment  in  return,  more  than  $5,000.  No  estima 
for  having  been  made,  the  county  board,  Oc1 
1913,  directed  the  county  attorney  to  examine 
ceipts  filed  in  the  omce  of  the  county  clerk  I 
under  the  Schee  &  Callahan  assignment,  to 
such  receipts  were  for  materials  bought  and 
the  building  after  June  25,  1913,  and  for  unpi 
before  and  after  that  date.  The  county  attorn 
a  detailed  report  November  4,  1913,  shov 
expenditures  in  labor  and  materials  for  tin 
mentioned  to  have  been  $5,509.30.  The  next 
county  board  made   the  following  order: 

' '  The  report  of  Charles  Dobry  was  taken 
consideration.  The  board  investigated  said 
Finds  that  the  items  reported  as  correct 
labor  performed  on  courthouse  and  for  mate 
nished  and  used  in  the  courthouse  since  June 
and  the  architect  is  requested  to  make  an 
on  $5,509.30,  the  amount  so  found  expended  f 
to  the  resolution  of  date  June  25,  1913." 

The  architects,  in  a  communication  embod 
foregoing  order  of  the  county  board,  executed 
lowing  document  November  5,  1913: 
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jstimate  of  five  thousand,  five 

dollars  ($5,509.30),  less  15% 
sand  six  hundred  eighty-two 
!.90)  in  favor  of  the  contractor 
make  this  pursuant  to  your 
lal  responsibility, 
vis,  Architects  and  Siipts." 
ression,  "We  make  this  pur- 
1  disclaim  personal  responsi- 
lefeated  the  purpose  of  the 
Pesha  and  Schee  &  Callahan 
ieated  requests  for  the  elimi- 
it,  the  architects  refused  to 
te,  and  with  it  in,  the  county 
y  payment  to  either  Pesha  or 
;her  estimate  or  payment  was 
assignment,  though  Schee  & 
mrthouse  through  Pesha,  ac- 
ns  of  the  county's  acceptance, 
nds  were  going  into  the  court- 
tisation  to  those  who  provided 
npt  to  stop  work  on  account 
he  huilding  contract  for  any 
le  architects  and  the  county 
ther  estimates  and  payments 
id  had  thus  destroyed  Pesha 's 
[s  to  carry  on  his  work  that 
ilding  contract  was  declared 
on,  there  is  evidence  that  the 

said  he  would  not  deny  but 
□ate  due,  but  that  he  would 

that  he  refused  to  give  the 
aid  not  make  another  estimate 
•t  into  doing  so ;   that  in  reply 

was  $12,000  or  $15,000  due 
iere  was  no  more  than  $12,000 
1  not  issue  a  certificate;  that 
:house   could   be   finished   for 

were    efforts    to    contradict 
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he  proofs  of  this  nature,  the  preponderance 
dence  is  against  the  architects.  Such  proof 
Die  on  the  issue  of  fraud.  On  this  subject  the 
ourt  of  New  Jersey  said: 
vident  that  the  questiou  of  fact  in  each  case 
ertificate  has  been  withheld  is  whether  such 
g  by  the  architect  was  a  fraud  upon  the 
How  fraud  in  this  respect  may  be  proved 
end  upon  the  circumstances  of  individual 
e  of  the  ways  in  which  it  is  conceived  that 
llent  conduct  of  the  arbiter  might  be  made 
is  by  proving  that  he  stated  that  the  builder 
opinion  entitled  to  his  certificate,  followed  by 
in  arbitrary  refusal  to  furnish  the  certificate 
iradner  v.  Roffsell,  57  N.  J.  Law,  32. 
cumstances  under  which  the  architects  re- 
nake  a  proper  certificate  November  5,  1913, 
idy  been  narrated.  Pesha,  financially  em- 
had  put  into  the  building  contract  at  least 
and  had  received  from  the  county  $32,527.18 
had  made  an  assignment  under  which  Sehee 
n  had  agreed  to  finance  hiin  to  the  end. 
t  assignment  $5,509.30,  eoncededly,  had  also 
the  building  in  the  form  of  labor  and  mate- 
)ut  any  compensation  to  the  contractor  or  to 
had  furnished  the  money.  The  county  had 
he  benefits.  The  county  attorney  and  the 
ird  had  examined  and  approved  the  vouchers. 
y  board,  Pesha  and  Schee  &  Callahan  had 
an  estimate.  It  was  justly  due.  When  the 
under  such  circumstances,  wrote  on  their 
'We  make  this  pursuant  to  your  order  and 
icrsoiial  responsibility,"  without  giving  any 
refor,  they  furnished  in  writing  prima  facie 
>f  their  fraud.  ■Chism  v.  Schipper,  51  N.  J. 
ti  law  and  equity  their  duty  to  make  a  proper 
ustly  due  was  as  imperative  as  their  fidelity 
irincipal.     They  were  the  fiduciaries  of  the 
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!    was    any    reason    why    an    estimate 

withheld,  their  agency  required  them 
hout  being  asked.  The  evidence  ad- 
1  after  the  courthouse  was  completed 

good  reason  for  the  withholding  of 
jrlinghof  was  asked  on  the  witness 
i't  you  give  Pesha  another  estimate!" 
"Under  various  conditions  at  that 
ad  gone  the  limit ;  and,  second,  on  ae- 
rial condition,  the  amount  of  money  in 
nded,  the  work  to  be  performed,  it 
oceed  any  more.  Couldn't  be  done." 
ify  the  withholding  of  the  estimate 
1  the  answer  quoted  and  are  not  to 
ere  in  the  record.  It  has  already 
5chee  &  Callahan  were  able  to  finance 
greed  in  good  faith  to  do  so.  Proof 
use,  when   completed  by  the  county, 

more  than  the  contract  price  does  not 
e  to  make  the  estimate  required  by 
lat  is  not  the  stipulated  method  of 
imounts  due  from  time  to  time  during 
le  work,  while  the  contract  is  in  force. 
price  was  too  low,  the  county  was 
and  in  the  penal  sum  of  $25,000  and 
tain  15  per  cent,  of  estimates  for  labor 

furnished.  There  was  no  justification 
!  failure  of  the  architects  to  make 
tiditionally   in  due  form  the  estimate 

their    conduct    in    that    respect    was 

arbitrary  and  amounted  in  law  to  a 
a  and  upon  Schee  &  Callahan.  The 
)  the  facts  in  these  cases  has  been 
3  forms  by  courts,  text-writers  and 
lows: 

r  will  not  be  hound  by  the  decision  of 
*     *     in  case  of  fraud  or  mistake  so 

bad  faith  on  his  part."     Edwards  v. 
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t,  1  L.  R.  A.  n.  e.  1050,  and  note  (72  Kan.  19). 
irbitrary  or  unreasonable  refusal  to  issue  a 

of  performance  will,  however,  constitute 
d  as  to  render  the  production  of  such  certifi- 
tcessary,  though  made  a  prerequisite  to  re- 
!  the  contract."  Edwards  v.  Hartshorn,  1 
n.  s.  1050,  and  note  (72  Kan.  19);  Crane. 
Co.  v.  Clark,  26  C.  C.  A.  100;    Parlin  <&  Orcn- 

v.  Greenville,  61  C.  C.  A.  591;  Bradner  v- 
57  N.  J.  Law,  32;  Pittsburg  Terra-Cotta 
•o.  v.  Sharp,  190  Pa.  St.  256;  Bently  v.  David- 
fis.  420. 

will  lie  at  the  suit  of  a  builder  against  an 
who  wrongfully  withholds  a  certificate  re- 
ider  the  contract  to  be  given  by  him  upon 
ry  performance."  5  C.  J.  278,  Bee.  45. 
*  payment  of  the  builder  is  dependent  upon 
ite,  decision,  or  estimate  of  the  architect  or 
it  is  the  duty  of  the  latter  to  give  the  certifi- 
i  being  satisfied  that  the  builder  is  entitled 
nd  must  exercise  his  power  of  withholding  a 

with  reasonable  discretion  and  not  capri- 
id  is  only  justified  in  refusing  where  there  is  a 
substantial  failure  on  the  part  of  the  builder 
is  duty  under  the  contract."    6  Cye.  35,  and 

vhole  grievance  of  appellant,  as  set  out  in 
iments  of  error,  is  based  on  failure  of  plaintiff 
e  the  written  certificate  of  the  architect  that 
was  completed  to  his  satisfaction  and  within 
stipulated  in  the  contract.  We  fear  appellant 
lends  the  purpose  of  this  provision;  evi- 
was  inserted  to  protect  the  owner  against 
*t  or  unfounded  claim  by  the  contractor,  and 
ew  of  it,  it  was  a  reasonable  provision;  but  it' 
nctor  honestly  performed  its  covenants,  it  was 
led  to  protect  the  owner  from  an  honest  pay- 
:he  price  by  a  capricious  or  fraudulent  with- 
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holding  of  the  certificate. ' '  Pittsburg  Terra-Cotta 
Lumber  Co.  v.  Sharp,  190  Pa.  St.  256. 

"The  architect  does  not  seem  to  have  exercised  an 
independent  judgment  touching  the  performance  of  the 
contract.  He  appears  to  have  contented  himself  with 
forwarding  the  objections  of  the  owner  of  the  building, 
without  judgment  by  him  of  the  correctness  of  those 
objections.  Indeed,  he  entertained  an  erroneous  idea 
of  his  duty.  He  was  not  an  arbiter  between  the  owner 
of  the  building  and  the  plaintiff.  He  was  a  judge  be- 
tween the  plaintiff  and  the  defendant,  and  it  was  his 
duty  to  investigate  and  to  decide,  with  respect  to  the 
contract  in  question,  whether  its  terms  had  been  per- 
formed, and,  failing  in  performance,  to  point  out  where- 
in there  was  failure  to  perform,  or  defective  perform- 
ance, that  the  plaintiff  might  have  opportunity  to  com- 
plete performance  according  to  the  terms  of  the  con- 
tract.' '   .Crane  Elevator  Co.  v.  Clark,  26  0.  C.  A.  100. 

"An  agreement  in  a  building  contract  that  there  shall 
be  no  liability  to  pay  for  work  except  upon  the  archi- 
tect's certificates  is  valid;  but  if  such  certificates  are 
arbitrarily  and  dishonestly  withheld  the  builder  may 
recover  on  showing  that  fact  and  that  he  has  per- 
formed the  contract  according  to  its  terms."  Bently 
v.  Davidson,  74  Wis.  420. 

The  law,  therefore,  is  that  the  arbitrary  and  unrea- 
sonable refusal  of  the  architects  to  make  estimates  did 
not  defeat  the  right  of  Schee  &  Callahan  to  recover 
from  the  county  the  amount  due  them  under  their  as- 
signment. The  county  board,  acting  for  the  county,  in- 
vestigated the  facts  and  knew  that  an  estimate  should 
have  been  made.  In  failing  to  pay  what  was  honestly 
due  they  acquiesced  in  the  wrongful  conduct  of  the 
architects,  and  in  behalf  of  the  county  violated  the 
building  contract  and  released  both  the  contractor  and 
the  surety  from  further  liability  thereunder.  The  county 
thus  lost  the  right  to  cancel  the  contract  on  account  of 
the  subsequent  failure  of  Pesha  to  proceed  under  it. 
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On  this  phase  of  the  controversy  the  controlling  pr 
pies  have  been  stated  as  follows: 

' '  The  rule  is  general  that  the  right  to  rescind  a 
tract  rests  only  with  the  party  who  is  without  def 
One  party  cannot  violate  the  contract  himself,  and 
seek  a  rescission  on  the  ground  that  the  other  party 
followed  his  example."  Fairchild-Gilmore-Wilton 
v.  Southern  Refining  Co.,  158  Cal.  264. 

The  consequence  of  violating  a  building  contrac 
a    refusal    to    pay    the    contractor    the    amount 
under  it  as  the  work  progresses  has  often  been 
cussed  by  courts  and  law-writers.     The  following 
eerpts  indicate  the  course  of  the  law:  . 

A  failure  of  the  owner  to  pay  an  instalment 
under  the  terms  of  the  contract  may  justify  the  trai 
in  abandoning  the  contract,  where  the  builder  hin 
was  not  in  default.  9  C.  J'.  725,  sec.  61,  note 
South  Fork  Canal  Co.  v.  Gordon,  6  Wall.  (U.  S.) 
Fairchild-Gilmore-Wilton  Co.  v.  Southern  Refininq 
158  Cal.  264;  Clark  v.  Gulesian,  197  Mass.  492;* J 
v.  Miller,  69  Mo.  384;  Condon  v.  Church  of  St.  Au 
tine,  98  N.  Y.  Supp.  253;  Warden  v.  Connell, 
Pa.  St.  281;  Dobbins  v.  Higgins,  78  111.  440;  Hartt 
Hildebrand,  230  Pa.  St.  335. 

"In  a  contract  to  make  and  complete  a  struc 
with  agreements  for  monthly  payments,  a  failur 
make  a  payment  at  the  time  specified  is  a  broach  n 
justifies  the  abandonment  of  the  work,  and  entitles 
contractor  to  recover  a  reasonable  compensation 
the  work  actually  performed."  South  Fork  Canal 
v.  Gordon,  C  Wall.  (U.  S.)  561. 

"Where  work  is  done  under  a  contract  which  proi 
for  payment  by  instalments  at  stated  periods,  and 
payments  arc  not  made,  the  contractor  may  quit 
work,  and  he  will  then  be  entitled  to  recover  fo: 
that  he  has  done  at  the  contract  rates;  and 
notwithstanding  the  contract  provides  in  express  t 
that    the    work    shall    be    steadily    prosecuted    wit 
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apletion."    Bean  v.  Milter,  fi9 

id  in  a  contract  that  the  work 
be  paid  for  upon  the  estimates 
made  at  stated  times,  if  the 
iproximate  estimates,  and  the 
[  from  completing  the  work 
;  other  party,  he  may  recover 
if  work  done,  as  well  that  of 
been  made  as  that  which  has 
v.  Miller,  69  Mo.  384. 
ie  propositions  that  the  county 
the  claims  of  Schee  &  Callahan 
furnished  in  the  construction 
mty  agreed  to  do  so  and  broke 
)articular  after  accepting  its 
xereising  the  power  to  make 
■able  for  a   failure   to   comply 

ontract  the  county,  under  the 
[y  liable  to  Schee  &  Callahan 
ir  loans  which   went  into   the 

of   labor    and    materials,    but 
sntage  which  might  have  been 
t  remained  in  force, 
shed  money  to  Pesha  on  a  note 
i&t,  and  did  not  furnish  labor 

meaning  of  the  contract  or 
ident  School  District  v.  Mardis, 
ican  Bonding  Company,  tbere- 
ee  &  Callahan  for  the  county's 

ipe  liability  on  the  ground  that 
nake  any  payment  to  Schee  & 
fact  contributed  the  full  sum 
's  acceptance  and  the  nnder- 
^arties  show  conclusively  that 
gnment  were  to  be  made  from 
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time  to  time  on  estimates,  and  this  was  in 
with  the  building  contract. 

In  the  suit  brought  by  Howard  county  I 
damages  from  Pesha  and  his  surety  for  bre: 
building  contract,  the  joint  judgment  against 
$20,156.49  is  reversed.  Pesha  did  not  appeal 
separate  judgment  dismissing  his  cross-pet 
the  dismissal  as  to  him  will  not  be  disturbs 

In  the  suit  of  Schee  &  Callahan  agains 
county,  Pesha,  and  the  American  Bonding 
the  dismissal  as  to  Howard  county  is  reverse 
district  court  is  instructed  to  enter  a  j  uc 
favor  of  Schee  &  Callahan  and  against  Howi 
for  $8,154.76,  with  interest  from  November 
The  judgment  in  favor  of  Schee  &  CallahaD  a: 
Pesha  for  $11,902  is  affirmed.  The  judg 
missing  the  suit  as  to  the  American  Bonding 
is  affirmed.  The  costs  in  both  suits  in  be 
will  be  taxed  to  Howard  county. 

Judgment  acco 

Lbtton,  Cornish  and  Aldbich,  JJ.,  not  sitti 


William  V.  Unzickeb,  appellee,  v.  Lena  Uk 

AL.,     APPELLANTS. 
Filed  Mabgh  27,  1919.    No.  20329. 

1.  Appeal:  Excessive  Verdict.  Excess  Id  the  amount  i 
to  be  available  as  error,  should  be  called  to  the  atte 
trial  court  by  the  motion  [or  a  new  trial,  and  la  no 
In  the  supreme  court  under  the  assignment  In  the  t 
new  trial  that  the  verdict  is  not  sustained  by  sufficU 

2.  Landlord  and  Tenant:  Action  for  Rent:  Evitienck.  W 
Estence  of  the  relation  of  landlord  and  tenant  Is  an 


BY  TEEM,  1919. 


er  v.  Unzlcker, 


lonable  value  of  a  year's  use  and  oc- 
by  plaintiff,  a  judicial  record  showing 
m  defendants  for  the  preceding  year 
may  be  admitted  In  evidence, 
here  the  entire  testimony  of  a  witness 
to  testify  to  rental  values  of  land,  his 
should  not  be  excluded  merely  because 
iations  tend  to  Indicate  a  lack  of  neces- 


triet   court   for  Deuel  county: 

<JE.     Affirmed. 

pellants, 

Wilcox  &  Halligan  and  R.  H. 


juit  to  recover  from  defendants 
half-section  of  land  in  Deuel 
913,  1914,  1915  and  1916,  the 
demanded  being  $2,400.  Under 
io  exceptions  were  taken,  the 
find  in  favor  of  plaintiff,  if  he 
ance  of  the  evidence  that  de- 

the  years  mentioned,  used  and 
his  knowledge  and  consent, 
ccupancy  were  of  some  value. 
e  existence  of  the  relation  of 
nd  pleaded  in  defense  other 
istructions  to  which  there  were 
y  rendered  a  verdict  in  favor 
and  from  a  judgment  for  that 
pealed. 

n  the  brief  of  defendants  are : 
lent  are  not  sustained  by  suf- 
re    contrary    to    law,    and    the 

testimony  offered  by  plaintiff, 
ilso  found  in  the  motion  for  a 
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defendants  concede  that  the  evidence  is  sufficient  to 
sustain  a  verdict  in  favor  of  plaintiff  for  $234.  The 
question  of  excess  in  the  amount  of  the  verdict  is 
argued  by  defendants,  but  it  was  not  specifically  called 
to  the  attention  of  the  trial  court  by  the  motion  for  a 
new  trial,  and  was  not  raised  indirectly  by  the  assign- 
ment that  the  verdict  is  not  sustained  by  sufficient 
evidence.  Hammond  v.  Edwards,  56  Neb.  631.  The 
judgment,  therefore,  is  not  reversible  on  this  ground. 

It  is  contended  that  a  judicial  record  showing  plaintiff 
had  collected  from  defendants  rentals  for  the  year  1912 
for  the  land  in  controversy  was  erroneously  admitted 
in  evidence.  The  point  does  not  seem  to  be  well  taken. 
The  proofs  show  that  defendants  remained  in  posses- 
sion of  the  land  after  1912,  while  plaintiff  was  the 
owner.  The  relation  of  landlord  and  tenant  during 
the  year  1913  was  a  controverted  issue.  Evidence 
that  plaintiff  had  collected  from  defendants  rentals  for 
the  same  land  for  the  preceding  year  tended  to  prove 
the  existence  of  a  tenancy,  which,  under  the  circum- 
stances, carried  with  it  the  presumption  of  continu- 
ance. Montgomery  v.  Willis,  45  Neb.  434;  Lazarus  v. 
Phelps,  156  U.  S.  202.  It  follows  that  there  was  no 
error  in  admitting  the  judicial  record  in  evidence. 

It  is  also  argued  by  defendants  that  a  witness  called 
by  plaintiff  was  permitted  to  testify  to  rental  values 
without  having  shown  the  necessary  qualifications. 
While  some  of  his  answers  indicate  a  lack  of  knowledge 
on  this  subject,  his  testimony  as  a  whole  seems  to 
justify  the  rulings  of  the  trial  court. 

There  are  also  objections  to  other  items  of  testimony, 
but  no  prejudicial  error  has  been  found. 

Affirmed. 

Cornish,  J.,  not  sitting.* 
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,    appellee,    v.    Benjamin    F.    Bush, 
Receiver,  appellant. 
:d  Mabch  27,  1919.    No.  20340. 

In  favor  ol  plaintiff  for  (3,000  for  personal  ln- 
Irom  tbe  negligence  of  defendant  held  sustained 
mtllned  in  the  opinion. 

he  district  court  for  Douglas  county: 
,  Judge.     Affirmed. 

nedy,  Yale.  C.  Holland  and  G.  L.  De 

lant. 

,  contra. 

ion  to  recover  damages  in  the  sura  of 
tnal  injuries  resulting  from  negligence, 
switchman  in  the  employ  of  defendant, 
g  to  mount  a  coal  car  for  the  pur- 
ig  a  brake,  plaintiff  took  hold  of  a 
broke  loose  from  its  fastenings,  and 
e  fell  and  was  injured.  The  negligence 
indant  was  the  failure  to  provide  a 
r  the  use  and  protection  of  employees 
car  in  the  performance  of  their  duties. 
i  negligence  on  his  part,  and  pleaded 
;ligence  and  assumption  of  risk.  On 
ssues  the  jury  rendered  a  verdict  in 
:  for  $2,000.  From  a  judgment  thereon 
>pealed. 

Lion  presented  is  raised  by  the  assign- 
erdict  is  excessive. 

snce  of  the  following  facts:  Plaintiff, 
as  a  strong,  active,  able-bodied  man, 
,  earning  $4.80  a  day.  He  fell  from 
lit  on  his  back,  which  was  severely 
ored  and  swollen.     There  was  a  eon- 
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cussion  of  the  spine,  causing  pain.  One  kidney  was 
ruptured  and  there  were  hemorrhages'  therefrom  at 
intervals  for  perhaps  two  weeks.  He  was  confined  to 
his  bed  for  a  week  and  to  his  room  for  five  weeks.  He 
was  treated  by  his  physician  for  several  months. 
From  the  time  he  was  injured,  February  8,  1916,  until 
the  trial,  April  5,  1917,  he  was  unable  to  work  at  any- 
thing requiring  physical  strength.  He  paid  his  phys- 
ician $100.  He  was  physically  weak  at  the  time  of  the 
trial.  Whether  his  earning  capacity  was  permanently 
impaired  is  left  in  doubt,  but  the  jury  evidently  did  not 
find  in  his  favor  on  that  issue.  In  considering  proofs 
tending  to  establish  the  facts  narrated,  in  connection 
with  the  uncertain  element  of  pain  in  estimating  dam- 
ages, there  does  not  appear  to  be  a  substantial  ground 
for  setting  aside  the  verdict,  when  the  familiar  rules  of 
law  applicable  to  the  facts  are  considered. 

Affirmed. 
Sedgwick  and  Cornish,  JJ.,  not  sitting. 


Stephen    Schtjltz,   appellant,    v.    Calvin    S.    Rogers, 

Executor,  appellee. 

Filed  Mabch  27,  1919.    No.  20357. 

Guaranty:  Validity.  A  verdict  for  defendant  in  an  action  on  a 
guaranty  may  be  sustained  by  proof  showing  that  he  refused  to 
become  guarantor  when  sober,  but  signed  it  when,  by  drunkenness, 
he  was  so  far  deprived  of  his  reason  as  to  render  him  incapable 
of  understanding  the  character  and  consequences  of  his  act,  and 
that  he  rescinded  the  contract  within  a  reasonable  time  after  re- 
covering his  senses. 

Appeal  from  the  district  court  for  Kearney  county: 
Harry   S.   Dtjngan,  Judge.     Affirmed. 

J:  W.  James  and  Charles  A.  Chappell,  for  appellant. 

J.  L.  McPheely  and  L.  C.  Paulson,  contra. 
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Rose,  J. 

This  is  an  action  against  Albert  Abrams  on  his 
guaranty  that  William  C.  Wise,  as  agent,  would  per- 
form a  contract  to  sell  for  plaintiff  during  the  year 
ending  January  1,  1910,  farm  implements,  vehicles  and 
harness  at  Heartwell.  Provision  for  the  agent's  com- 
pensation was  made  as  follows: 

"  Agent  shall  receive  one-half  of  the  net  profits  of  the 
business  as  he  shall .  conduct  it,  the  net  profits  to  be 
that  amount  that  represents  the  difference  between  the 
cost  of  the  goods  and  that  amount  received  from  them 
as  sold,  less  the  expense  of  conducting  the  business." 

In  a  former  suit  against  the  agent  for  an  account- 
ing, plaintiff  recovered  a  judgment  against  him  for 
$5,022.72  November  1,  1913.  In  the  present  suit 
plaintiff  seeks  to  recover  from  the  guarantor,  Atrams, 
the  amount  of  that  judgment  with  interest.  The  guar- 
anty on  which  the  present  action  is  based  is  indorsed 
on  the  back  of  the  contract  of  agency,  and  is  as  follows : 

"In  consideration  of  the  appointment  of  W.  C.  Wise 
as  selling  agent  for  Stephen  Schultz  for  the  year  1909, 
ending  January  1,  1910,  we,  the  undersigned,  hereby 
guarantee  unto  Stephen  Schultz  the  fulfilment  of  every 
part  of  this  contract  by  W.  C.  Wise,  that  all  money 
and  notes  received  from  the  sale  of  goods  will  be 
turned  over  to  Stephen  Schultz  except  that  which 
rightfully  belongs  to  W.  C.  Wise,  that  is,  his  one-half 
the  commission  on  sales  made.  Should  W.  C.  Wise 
fail  to  properly  turn  over  to  Stephen  Schultz,  or  his 
assigns,  all  notes  and  money  received  for  the  sale  of 
goods,  less  one-half  the  commission,  we  do  hereby  agree 
and  bind  myself  to  make  good  unto  Stephen  Schultz  such 
shortage.  Signed  this  1st  day  of  February,  1909. 
Albert  Abrams,  W.  C.  Wise." 

Abrams,  in  his  answer  herein,  among  other  things, 
pleaded  in  substance  that,  at  the  time  he  signed  the 
guaranty,  he  was  incapacitated  by  intoxication  from 
binding  himself  by  contract,  and,  upon  learning  that  he 
had    signed    the    guaranty,    he    gave    notice    that    he 
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would  not  be  bound  by  it.  Guarantor  di 
pendency  of  the  action,  and  the  cause  v 
the  name  of  Calvin  S.  Rogers,  executor 
of  Albert  Abrams,  deceased,  defendant, 
of  the  issues  the  jury  rendered  a  vcr 
of  defendant,  and  from  a  judgment  of  di 
tiff  appealed.  Stephen  Schultz  became  a 
in  the  supreme  court  William  Westering 
substituted  as  plaintiff. 

It  is  argued  by  plaintiff  that  the  defe 
cation  is  without  support  in  the  evidence, 
the  proofs  are  challenged  as  showing  thai 
of  which  there  is  proof,  occurred  after 
had  been  signed.  It  is  insisted,  further 
notice  of  rescission  was  not  given.  Then 
testimony  tending  to  show  that  Abrams 
the  time  he  signed  the  guaranty;  that  by 
drunkenness  he  did  not  then  know  what  h 
that  he  had  previously  refused  to  become 
plaintiff's  agent;  that  he  renounced 
within  a  reasonable  time  and  disclaimed  1 
on.  Evidence  of  this  kind  and  other  prooi 
nature,  when  considered  with  all  of  the 
surrounding  the  transactions,  were  suffici 
the  jury  in  finding  that  Abrams,  at  the  t 
the  guaranty,  was  so  far  deprived  of  1 
to  render  him  incapable  of  understanding 
and  consequences  of  his  act,  and  that  wil 
able  time  after  recovering  his  senses  1 
liability  on  the  guaranty  and  rescinded  if 

With  these  issues  of  fact  thus  determii 
ination  of  the  entire  record,  in  the  light 
ments  and  briefs,  fails  to  disclose  any  err 
to  plaintiff. 

Letton,  Sedgwick  and  Cornish,  JJ.,  no' 
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eteraon  v.  Kouty. 


N,     APPELLANT,     V.     BeLIND     KoUTY, 
APPEU.EE. 

rch  27,  1919.     No.  20384.  • 

.  person  who  has  been  In  the  open,  noto- 
uous,  adverse  possession  of  realty  under  a 
years  Is  vested  with  a  valid  title, 


oence.  The  granting  of  a  new 
C  newly  discovered  evidence  Is  within  the 
in  of  the  trial  court. 

listrict  court  for  Douglas  county: 
iE.     Affirmed. 

&  Grossman,  for  appellant. 

■  and  C.  J.  Southard,  contra. 

of  ejectment.  The  defense  was 
From  a  judgment  of  dismissal  on 

defendant,  plaintiff  has  appealed. 

presented — the  sufficiency  of  the 
ie.  verdict,  and  the  right  of  plain- 
n  the  ground  of  newly  discovered 

f  the  evidence  shows  that  it  is 
the  finding  that  defendant  had 
notorious,  exclusive,  continuous, 
ider  a  claim  of  right  for  ten  years, 
igence  on  the  part  of  plaintiff  was 
ng  his  right  to  a  new  trial  on  the 
scovered  evidence.  On  this  issue 
m  on  the  part  of  the  trial  court 
a  new  trial  is  not  shown  by  the 

Affirmed. 
ind  Cornish,  JJ.,  not  sitting. 
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IN,    APPELLANT,    V 

APPELLEE. 
ED  MiBCH  27,  1919.     r 

ife:  Separation  Coin 
orce,  a  separation  con 
1  by  the  renewal  of  t 
ht  of  Surviving  Wir 
id  without  fault  on 
r  iter  homestead  rig) 

Administrators:  Hum 
uaband,  the  homesteac 
i  hie  widow  and  heir 
'  cannot  take   It   Intc 

Ejectment.  An  adm! 
it's  unincumbered  hou 
s,  and  tbua  prevents 
:lghta,  acts  unlaw  full 
by  her  for  poHBeaeloi 
n  an  action  of  ejectn 

the    district    co 
:   B.    Pebby,    Jo 


for  appellant. 
ntra. 

ejectment  for  a 
nonth's  rent  at  f 
:tition  that  she  hs 
e  immediate  posE 
aas  unlawfully  k( 
h  28,  1917.  The 
y  returned  a  verd 
a  judgment  of  c 
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is  that  the  verdict  and  the  judgment 
k,  and  that  on  the  undisputed  evidence 
the  relief  demanded.  Briefly  stated, 
j  indicated  by  the  proofs,  is:  George 
;  the  lot,  which  was  unincumbered, 
thereon,  occupied  the  premises  as  his 
sld  the  title  thereto  at  the  time  of  his 
1917.  Plaintiff  was  then,  and  since 
06,  had  been,  his  wife.  Upon  his 
itled  to  occupy  and  use  the  premises 
She  was  at  Grand  Island  when  her 
1  at  the  time  was  not  notified  of  hiB 
had  intended  to  return  to  his  home 
ing  her  absence  her  furniture  was 
r  homestead,  and  Andrew  J.  Dillon, 
ind  by  a  former  wife,  took  possession 
it,  put  his  tenant  in  possession  and 
s. 

the  defense  is  indicated  by  evidence 
that  plaintiff  and  George  W.  Dillon 
and  husband  pursuant  to  a  written 
she  renounced  her  homestead  rights ; 
id  her  homestead,  and  that  defendant 
:  the  lot  and  rented  it  as  administra- 
of  his  deceased  father.  This  defense 
iwing  reasons:  There  is  undisputed 
the  time  of  the  marriage  of  plaintiff 
ilon,  she  had  four  children  which  he 
port,  but  that  he  subsequently  refused 
eparation  was  brought  about  by  the 
was  no  divorce.  Afterward  he  said 
had  not  been  recorded  and  that  be 
He  persuaded  his  wife  to  renew  their 
and  she  returned  to  his  home  and 
r  some  time.  Later  she  again  left  in 
his  wishes,  hut  returned  from  time 
is  death  he  invited  her  to  return,  and 
so;  her  household  goods  being  in  the 
in  controversy. 


324  NEBRASKA  REPORTS.  [Vol.  103 


Dillon  v.  Dillon. 


On  these  undisputed  facts,  the  law  which  defeats  the 
defense  outlined  may  be  stated  as  follows:  In  the  ab- 
sence of  a  divorce,  a  separation  contract  in  which  the 
wife  renounces  her  homestead  estate  in  the  property 
of  her  husband  is  abrogated  by  the  renewal  of  the 
marital  relations.  Gaster  v.  Estate  of  Gaster,  90  Neb. 
529.  A  wife  by  living  apart  from  her  husband  without 
fault  on  her  part  does  not  thereby  divest  herself  of 
her  homestead  rights  at  his  death.  13  R.  C.  L.  681,  sec. 
142.  Immediately  upon  the  death  of  the  husband,  the 
unincumbered  homestead  vested  in  his  widow  and 
could  not  be  taken  into  account  in  the  administration 
of  his  estate.  In  re.  Hadsell,  82  Neb.  587.  The  adminis- 
trator, therefore,  had  no  right  whatever  to  possession  or 
rentals.  In  overruling  the  motion  for  a  new  trial  and 
in  dismissing  the  action,  the  trial  court,  however,  made 
findings  as  follows: 

"It  appears  from  the  evidence  that  it  is  undisputed 
that  plaintiff  has  made  no  effort  to  secure  possession 
of  the  property  involved  herein,"  and  that  there  is 
"no  evidence  that  defendant  unlawfully  withheld  pos- 
session of  said  property  from  the  plaintiff." 

There  seems  to  be  error  in  these  findings.  In  his 
answer  defendant  denied  that  plaintiff  had  a  homestead 
estate  in  the  property  and  that  she  was  entitled  to 
possession.  At  the  trial  he  attempted  to  prove  that 
she  had  no  homestead  right  in  the  property  of  her 
deceased  husband.  As  administrator  of  the  estate  he 
took  possession  of  the  premises,  leased  the  property, 
collected  the  rents,  and  thus  excluded  her  from  her 
homestead.  According  to  the  undisputed  evidence  he 
asserted  a  title  and  exercised  a  dominion  hostile  to  the 
established  homestead  rights  of  plaintiff  and  thus  kept 
her  out  of  possession.  By  his  tenant  he  was  in  posses- 
sion. In  these  respects  his  acts  were,  in  a  legal  sense, 
unlawful.  Under  such  circumstances  a  demand  on  de- 
fendant for  possession  was  unnecessary.  15  Cyc.  57, 
note  11.  On  the  undisputed  evidence,  as  the  case 
stood  when  submitted  to  the  jury,  plaintiff  was  entitled 
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}'ed  in  her  petition.  The  judgment 
•  reversed  and  the  cause  remanded  to 
.  with  directions  to  enter  a  judgment 
ff  for  the  possession  of  her  homestead 
ant  and  for  three  months'  rent  at  $8 
erest  and  costs. 

Reversed. 
:  and  Cornish,  JJ.,  not  sitting. 


t  Grammer  v.  State  of  Nebraska. 
•  March  27,  1919.    No.  20610. 

dns:  Opinions.  An  opinion  ot  a.  juror  on  the 
lal  charge,  if  baaed  solely  on  rumor  or  report, 
ilsqualify  him,  where  bis  voir  dire  examination 
i  return  a  fair  and  Impartial  verdict  upon  the 
it  the  trial  under  the  instructions  of  the  court. 
ltbuctions:  Opinions  or  Talesmen.  Failure  to 
specifically  to  disregard  opinions  expressed  by 
on  their  voir  dire  examination  will  not  require 
be  instructions  as  a  whole  direct  the  jury  to  hase 

on  evidence  adduced  at  the  trial. 
rmation:  Separate  Trials.    Under  an  informs- 
defendants  with  murder  in  the  first  degree,  one 
the  other  as  accessory  before  the  fact,  failure 

on  his  own  motion,  to  require  separate  trials 

ss:  Proof.  Testimony  that  a  confession  was 
:  there  were  no  promises,  threats,  or  Induce- 
:  defendant  to  make  It,  is  not  objectionable  as 
it  a  conclusion,  where  the  circumstances  Under 
On  was  made  are  In  evidence. 
wndation.  A  foundation  for  admitting  In  evl- 
of  guilt  may  be  established  by  testimony  of  a 
as  made  to  htm  and  that  neither  he  nor  any 
sence  or  hearing  made  any  promises  or  threats. 

.  .  admissibility.    Where  two  defendants  are  charged 

with  murder  In  the  first  degree,  one  as  principal  and  the  other 
as  accessory  before  the  fact,  a  confession  by  the  principal,  if  ad- 
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mltted  by  the  accessory  to  be  true,  may  be  adr 
against  the  latter. 

7.  :  Trial:  Applause.    Laughter  and  applaus 

during  the  trial  In  a  felony  case,  held  not  g 
aside  the  verdict,  where  the  presiding  Judge  v 
the  misconduct  and  directed  the  jury  to  dlsre, 
to  the  complaining  party  not  being  shown  by  tb 

8.    :    I.nstbuctioxs :    Oral    Modification.      A: 

from  the  bench  directing  the  Jury  that  tastimo 
being  examined  by  counsel  applies  alone  to  on< 
fendants  ts  not  an  instruction  within  tbe  meant] 
requiring  instructions  to  be  In  writing  and  fori 
locations  thereof. 

9.  Homicide:  Sentence.  Under  an  information  cha 
ants  with  murder  In  the  first  degree,  one  as  ; 
other  as  accessory  before  the  fact,  tbe  duty  of 
merit  of  each  at  death  or  life  Imprisonment, 
vlcted,  is  imposed  by  the  Criminal  Code  upon  tl 

Error  to  the  district  court  for  Ho 
Bayard   H.    Paine,    Judge.     Affirmed. 

Sterling  F.  Mute,  for  plaintiff  in  erro: 

Willis  E.  Reed,  Attorney-General,  Or 
and  W.  A.  Prince,  contra.    . 

Rose,  J. 

In  the  district  court  for  Howard  cou 
Oole  and  Allen  Vincent  G rammer,  def 
charged  in  a  single  information  with  r 
first  degree,  Cole  as  principal  and  Gran: 
sary  before  the  fact.  The  state's  case 
marized  as  follows:  Lulu  Vogt,  a  wido 
siderable  means,  was  the  mother-in-law 
who  was  prompted  by  a  desire  for  an  inl 
her  to  his  wife.  He  planned  the  murder 
give  Cole  $500  for  committing  it.  Durin 
July  5,  1917,  Cole,  pursuant  to  a  previoi 
ing  with  Grammer,  went  to  the  home  « 
made  the  false  statement  that  her  daug 
accidentally  injured,  enticed  Lulu  Vogt 
mobile,  took  her  from  her  home  and  feloni 
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county.     Grammer   aided   and 

liferent  times  and  places,  each 
r  details  of  the  parts  played  by 

arraigned,  pleaded  not  guilty, 
\t  without  any  demand  by  either 
'ter  the  jury  had  been  impanel- 
lea  to  guilty.     The  trial  court 

of  the  jury  to  fix  at  death  or 
punishment  for  murder  in  the 
at  purpose  proofs  showing  the 
e  were  admitted  in  evidence 
aad  pleaded  guilty.  Grammer 
I.  The  jnry  fixed  the  extreme 
lants,  and  the  trial  court  im- 
sentence    of    death.      Grammer 

laints  that  disqualified  jurors 
aeled,  there  is  an  assignment 
g  form: 

failing  to  instruct  the  jurors 
prejudiced  by    the    voir   dire 

sions  of  defendants  and  other 
id  reached  many  excused  tales- 
■ing  the  course  of  the  voir  dire 

the  opinion  that  defendants 
s  of  this  nature  were  made  in 
already  selected  for  the  trial. 
respect,  the  disqualifications  of 
f  the  trial  court  to  instruct  the 

expressions  of  guilt  are  sub- 
ent.  Notwithstanding  opinions 
■s  or  reports,  each  juror  quali- 
rs  on  his  voir  dire  examination, 
show  an  abuse  of  discretion  on 
rt  in  ruling  on  the  qualification 
rammer  did  not  exhaust  his 
A  juror  may  serve  impartially 
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and  base  his  findings  alone  on  evidence  admitted  at 
the  trial  under  proper  instructions,  though  he  had 
been  prompted  by  rumors  or  reports  to  express  the 
opinion  that  accused  was  guilty,  and  such  expressions 
of  opinion  by  excused  talesmen  under  the  same  circum- 
stances are  not  necessarily  conclusive  proofs  of  pre- 
judice or  disqualification.  From  the  charge  as  a  whole, 
the  jury  knew  that  preconceived  prejudice  or  rumor 
outside  of  the  evidence  adduced  at  the  trial  should 
have  no  place  in  their  deliberations  or  verdict.  There 
was  no  prejudicial  error  in  the  impaneling  of  the  jury 
or  in  the  failure  to  warn  them  directly  "not  to  be 
prejudiced  by  the  voir  dire  examination  of  talesmen." 

It  is  insisted  that  the  failure  of  the  trial  judge  to 
order  separate  trials  for  Cole  and  Grammer  is  a 
ground  for  reversal.  There  was  no  demand  for  sepa- 
rate trials,  and  there  was  no  error,  therefore,  in  the 
failure  to  grant  them. 

Error  in  overruling  objections  to  questions  pro- 
pounded to  witnesses  for  the  state  in  laying  the  founda- 
tion for  the  admission  of  Grammer 's  confession  is 
assigned  as  a  ground  for  reversal.  The  nature  of  these 
questions  is  indicated  by  those  following :  ' '  State 
whether  or  not  any  force  was  used  to  get  him  to  make 
that  statement."  "You  may  state  whether  or  not  any 
promises  were  made  to  him  to  get  him  to  make  that 
statement."  "You  may  state  whether  or  not  any  in- 
ducements were  held  out  to  Mr.  Grammer  to  get  him  to 
make  that  statement."  The  objections  are  that  the 
questions  are  leading,  suggestive,  and  call  for  a  con- 
clusion. The  circumstances  under  which  the  confession 
was  made  are  disclosed  by  the  evidence.  Grammer 
exercised  the  privilege  of  cross-examination.  The  law 
applicable  has  been  recently  stated  as  follows: 

"It  is  not  error  to  permit  a  witness  to  testify  that 
a  confession  was  voluntary,  as  being  an  opinion  or 
conclusion,  if  the  circumstances  of  the  confession  are 
in  evidence.  Similarly,  a  question  whether  any  prom- 
ises, threats,  or  inducements  were  made  to  defendant, 
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le  the  statements  sought  to  be  proved,  is 
ble  as  calling  for  a  conclusion."    16  C.  J. 

ment  of  error  is  therefore  overruled, 
ror  in  the  overruling  of  objections  to  the 
the  confession  of  Grammer  is  argued  at' 
The  substance  of  the  objections  is  there 
tation  excluding  the  hypothesis  that  the 
s  involuntary,  it  being  asserted  that  the 
ses  were  erroneously  permitted  to  testify 
lusions  in  answering  incompetent  ques- 
mfession  is  in  writing.  It  gives  the  de- 
imer's  connection  "with  the  homicide.  It 
r  him  in  presence  of  witnesses,  who  testi- 
ivas  voluntarily  made.  There  is  ample 
was  obtained  without  threats  or  promises 
ler  hope  or  fear.  The  foundation,  there- 
Ecient.  State  v.  Kilduf,  160  la.  388; 
id  States,  156  U.  S.  51,  15  Sup.  Ct.  Rep- 
ton,  Criminal  Evidence  (10th  ed.)  sec. 
728,  sec.  1494.  The  trial  court  properly 
mmer's   confession    under   the   following 

predicate  for  the  admission  of  a  confes- 
fhere  the  witness  to  whom  it  was  made 
neither  he,  nor  any  one  else  in  his 
hearing,  made  any  promises  or  threats 
'  16  C.  J.  734,  sec.  1512. 
nculpating  Cole,  including  his  confession, 
as  prejudicial  to  Grammer.  Each  made 
in  writing.  The  facts  were  set  out  at 
jst  essential  respects  the  details  were  the 
orating  circumstances  confirmed  the  truth 
ions.  Cole  was  first  to  confess.  With  his 
ammer  was  confronted.  When  Grammer 
mts,  reciting  as  it  did  that  Cole  had  been 
miner  to  commit  the  murder,  Grammer, 
he  testimony  of  one  of  the  witnesses,  said 
ic     If  the  witness  told  the  truth — a  ques- 
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tion  for  the  jury — Grammer  admitted  t 
Cole's  confession  and  made  it  his  pwn.  ] 
fore  admissible  in  evidence  against  Gra 
the  jury  were  called  upon  to  fix  the  penal 
the  felonious  acts  of  Cole  were  admissible 
against  him,  though  he  had  pleaded  guil 
tecting  Grammer  from  the'  testimony  agaii 
trial  court  went  further  than  the  require] 
law. 

Laughter  and  applause  by  auditors  dur 
are  condemned  as  grounds  for  a  new  tria1 
conduct    should    not    be    tolerated ;     bnt    u 
stitution  requiring  a  public  trial  it  is  soi 
cult  to  prevent  all  manifestations   of  fe> 
part    of   the    audience,   where   the   public 
aroused  by  a  prosecution  for  a  homicide.  In 
case  the  trial  judge  announced  from  the 
forbidding  any  demonstration  of  feeling 
of  the   audience  in  regard  to  incidents 
There    were    no    doubt   changes    among 
during  the  protracted  trial  and  an  occasion 
of  the-  offense,  attributable  perhaps  to  th 
not  heard  the  admonitions  from  the  bent 
however,  was  frequently  repeated.  Miscoj 
part  of  the  audience  was  severely  eonden 
jury  were  directed  to  disregard  it.       At 
trial  judge  said: 

"Those  in  the.  room  must  understand  j 
laughter  will  be  permitted  under  any  c: 
You  must  absolutely  remain  silent  Any 
by  a  witness  must  be  received  without  anj 
laughter.  The  jury  are  instructed  to  d: 
signs  of  merriment  on  part  of  anybody,  h( 
This  must  be  strictly  observed." 

It  is  argued  that  the  trial  judge,  in  adc 
have  punished  the  offenders,  but  the  reci 
show  prejudice  to  Grammer  in  what  oc> 
trial  court  was  vigilant  in  protecting  his  : 
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isregard  laughter,  applause  and 
tilic  feeling, 

ther  assignment:  "The  court 
istructions  to  the  jury  during 
idence  applied  to  the  defendant 

ion  it  was  charged  that  Cole 
ed  Lulu  Vogt,  and  that  Gram- 
betted  Cole.  Defendants  were 
rent  one  from  heing  prejudiced 
e    other,    the.  presiding   judge, 

of  the  proofs  on  part  of  the 
'  oral  statements,  the  nature  of 
le  following: 

the  evidence  of  the  conversa- 

about  to  give,  relates  only  to 
upon  Grammer." 
se  rulings  violated  the  statutes 
ructions  and  forbidding  oral 
*ev.  St.  1913,  sees.  7850,  7854, 
like  that  quoted,  when  uttered 
g  the  examination  of  a  witness, 
.  limitations  of  the"  rulings  on 
)t  generally  classified  as  oral 
neaning  of  the  statutes.  They 
iw  applicable  to  the  evidence. 

merelv  because  they  are  oral. 
h,  27  Ky.  Law  Rep.    702;  State 

State  v.  Moore,  117  Mo.  395; 
114;  Littell  v.  State,  133  Ind. 
y  of  the  controlling  principles 

■uction  required  by  law  to  be 
nly  that  which  the  court  may 

in  regard  to  the  principles  of 
ise  and  to  the     evidence;    and 

or  communication  by  the  court 
her  in  the  nature  of  a  caution- 
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ary  direction,  and  not  fairly  and  strictly 
or  instruction  upon  some  question  or  rule 
volved  in  or  applicable  to  the  trial,  neec 
writing."     16  C.  J.  1032,  sec.  2468. 

One  of  the  assignments  of  error  is  base 
struction  to  the  jury  as  follows: 

"In  the  case  of  the  defendant  Grammer,  ; 
him  guilty  or  not  guilty;  and,  in  the  case  5 
guilty,  you  should  then  fix  his  punishment 
life  imprisonment." 

The  argument  of  Grammer  is  that  he  i 
of  abetting  the  murder,  and  that  in  such 
jury  had  no  authority  to  fix  the  punishme 
sibility  in  that  respect  resting  on  the  trial 
punishment  of  a  guilty  accessory  whose  1 
found  guilty  of  murder  in  the  first  degree  i: 
by  the  Criminal  Code  as  follows: 

"If  such  principal  offender  would  on  co 
punishable  with  death,  or  be  imprisoned  f( 
such  aider,  abettor,  or  procurer  shall  '  t 
with  death  or  be  imprisoned  for  life,  the  s 
principal  offender  would  be."    Rev.  St.  191 

"The  principal  offender"  having  been  fou 
murder  in  the  first  degree,  his  punishment  i 
able  under  the  following  provisions  of  tl 
Code: 

"Whoever  shall  purposely  and  of  deliben 
meditated  malice  or  in  the  perpetration  of 
to  perpetrate  any  rape,  arson,  robbery  or  I 
by  administering  poison,  or  causing  the 
done,  kill  another;  or,  whoever  by  wilful  1 
perjury  or  subornation  of  the  same,  shal 
procure  the  conviction  and  execution  of  a 
person,  every  person  so  offending  shall 
guilty  of  murder  in  the  first  degree,  and 
viction  thereof  shall  suffer  death  or  si 
prisoned  in  the  penitentiary  during  life, 
cretion  of  the  jury."     Rev.  St.  1913,  sec.  i 
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jctioTi,  as  originally  enacted,  made  death 

murder  in  the  first  degree.    By  amend- 

punishment    by    life    imprisonment    or 

t    to    the    discretion    of    the    jury.      The 

d    not    change    the    provision    that   'the 

,  or  procurer  shall  be  punished  with  death 

d  for  life,  the  same  as  the  principal  offend- 

The  "principal  offender,"  under  the 

upon  a  finding  of  guilty  of  murder  in 

>e,   punishable   by  life   imprisonment   or 

iscretion  of  the  jury.    The  legislature,  by 

Criminal  Code  in  the  manner  indicated, 

(Jed  to  confer  upon  the  jury  the  power  to 

nment  as  punishment  of  either  principal 

upon    a    conviction    for    murder    in    the 

nd  the  Criminal   Code  is   so   construed. 

aclusion  is  not  required  by  that  part  of 

'ode  declaring: 

;  for  murder  the  jury  before  whom  such 
f  they  find  the  prisoner  guilty  thereof, 
in  their  verdict  whether  it  be  murder  in 
•cond  degree,  or  manslaughter;  and  if 
s  convicted  by  confession  in  open  court, 
proceed  by  examination  of  witnesses  in 
determine  the  degree  of  the  crime,  and 
e  sentence  accordingly."     Rev.  St.  1913, 

(ions  relate  to  the  degree  of  crime,  and 
ig  of  the  penalty  for  murder  in  the  first 
iecision  of  the  trial  court  was  in  har- 
s  view  of  the  law. 

isignmenta  of  error  have  been  considered 
;  an  error  prejudicial  to  Grammer.  In 
has  been  said,  further  discussjon  of  the 
is  unnecessary.  The  evidence  leaves  no 
sonable  doubt  of  Grammer 's  guilt.  There 
I  impartial  trial.  There  is  no  reason  to 
rdict  of  the  jury.  The  judgment  of  the 
s  affirmed,  and  Friday,  June  6,  1919,  is 
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fixed  as  the  date  for  carrying  into  effect 
of  the  district  court. 


Lktton  and  Cobnibh,  JJ.,  not  sitting. 
The  following  dissent  to  an  order  overru 
for  rehearing  was  filed  September  15,  19: 

Sedgwick,  J.,  dissenting. 

Even  if  defendant  was  absolutely  inno< 
ning  or  designing  the  death  of  Mrs.  Vogt 
when  he  heard  of  her  death  was  unusual  a: 
When,  he  found  that  Cole,  his  comrade  a 
had  murdered  his  wife's  mother,  instead 
the  murderer  up  to  justice,  he  helped  to 
apprehension  and  punishment.  This  lo> 
Grammer,  and  is  entirely  consistent  wi' 
guilty  as  charged.  I  suppose  we  would  n< 
these  facts  alone  would  justify  his  convicti 
to  support  his  conviction,  reliance  must 
his  confession.  The  state  did  not  put  C 
witness-stand.  His  statements  are  not  sw 
only  evidence  of  Grammer's  guilt,  then,  i 
confession.  The  record  doesn't  show  th 
makes  a  more  reasonable  statement  than  tl 
in  any  of  his  former  confessions.  It  is  ; 
statements  that  he  now  makes  cxonera 
entirely.  I  suppose  a  court  cannot  const 
amining  this  record,  and,  if  we  could  con; 
not  know  what  effect  the  fact  that  he  no 
such  statements  would  have  to  counterac 
unverified  statements. 

There  are  a  few  important  questions 
this  record: 

1.     Several  of  the  jurors  who  sat  upon  f 
objected  to  on  the  ground  that  they  had 
expressed  an   opinion  of  the   defendant's 
upon  reading  his  purported  confession, 
that  the   state  quotes  the   statute  and  le 
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Rev.  St.  1913,  sec.  9109,  aays  it  shall  be  a 
challenge  for  cause  that  the  proposed 
ormed  or  expressed  an  opinion  as  to  the 
■cence  of  the  accused."  This  is  a  direct 
id  ordinarily  a  man  who  has  formed  an 
the  accused  is  guilty  should  not  sit  as  a 
inder  the  proviso  of  the  statute,  he  may 
ed  to  sit  under  certain  circumstances.  If 
t  he  has  formed  an  opinion  "upon  reading 
tatements,  communications,  comments  or 
pon  rumor  or  hearsay,  and  not  upon  cow- 
Itk  witnesses  of  the  transactions  or  read- 
)/  their  testimony"  (the  statute  does  not 
if  the  juror  has  formed  his  opinion  upon 
testimony  of  witnesses),  he  may  still  be 

-.,  ^..  as  a  juror  if  he  swears  that  he  can  render 

an  impartial" verdict  upon  the  law  and  the  evidence, 
and  if  the  court  is  satisfied  from  all  the  circumstances 
that  the  juror  is  impartial.  These  witnesses  had  read 
the  purported  confession  of  Grammer,  which  was  all 
the  evidence  that  there  was  against  him;  and,  if  the 
statute  is  applied  as  it  reads,  after  forming  an  opinion 
that  he  was  guilty  upon  this  testimony  of  the  defendant 
himself,  'upon  which  they  afterwards  convicted  him, 
they  were  not  competent  to  sit  as  jurors.  The  defend- 
ant used  all  his  peremptory  challenges  but  one.  With 
this  one  he  might  have  excluded  one  of  these  six  or 
seven  jurors  but  that  would  not  have  helped  matters 
any. 

2.  This  alleged  confession  of  Grammer's,  upon  which 
alone  he  is  convicted,  is  very  much  discussed  in  the 
brief  upon  the  motion  for  rehearing.  The  officers  ar- 
rested Cole,  told  him  that  Grammer  had  given  him 
away,  and  Cole  then  placed  the  burden  of  the  crime 
upon  Grammer  himself.  Cole,  under  the  conditions,  was 
compelled  to  confess  that  he  had  murdered  the  woman, 
and  he  got  even  with  Grammer  by  his  confession.  The 
officers  then  took  Cole  in  custody  in  another  state,  ami 
started  to  Lincoln,  and  wired  the  officers  at  St.  Paul, 
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Nebraska,  to  bring  Grammer  to  Lincoln.  A  detective 
had  been  placed  in  the  next  cell  to  Grammer  in  the 
jail  to  work  Grammer  up  if  he  could,  and  the  officers 
brought  this  detective,  Garrett,  and  Grammer,  and 
with  the  help  of  a  couple  of  Pinkerton  detectives  they 
took  Grammer,  in  irons,  to  a  room  in  the  Lincoln  Hotel. 
They  locked  the  door,  and  the  officers  there  labored 
with  him,  according  to  their  statements,  from  2M>  to 
3V2  hours.  Grammer  then  signed  a  detailed  typewrit- 
ten statement  covering  six  or  seven  pages.  I  suppose 
the  law  is  that  a  confession  cannot  be  offered  in  evi- 
dence until  it  is  proved  to  have  been  voluntary.  This 
can  ordinarily  be  done  if  it  is  voluntary,  and  the 
circumstances  surrounding  it  are  so  simple  and  natural 
that  the  witnesses  can  tell  all  that  was  said  and  done 
before  the  alleged  confession  is  made.  These  detectives 
had.  already  discussed  the  division  they  would  make  of 
the  reward  that  was  offered,  and  while  they  had 
Grammer  in  this  room  and  he  was  standing  in  the  cen- 
ter of  the  room,  they  stood  around  him,  but  it  was 
impossible  for  them  to  tell,  and  they  make  no  attempt 
to  tell,  in  a  general  way  all  that  took  place  during 
those  hours.  Under  those  circumstances,  was  it  com- 
petent for  them  to  say  in  general  terms  that  -they  did 
not  use  any  duress,  neither  did  they  offer  any  reward  or 
any  hope  of  reward!  Some  of  them  testified  that  they  told 
him  it  would  be  better  for  him  to  confess;  others  said 
what  they  told  him  was  that  it  would  be  better  for  him 
to  tell  the  truth.  Of  course  Gramnier,  while  these  officers 
were  surrounding  him,  knew  what  they  considered  to  be 
the  truth,  and  that  the  only  way  for  him  to  tell 
the  truth,  in  their  estimation,  was  to  tell  it  the  way 
they  wanted  it.  If  there  was  other  evidence  of  Gram- 
mer's  guilt,  if  Cole  had  faced  the  jury  and  testified 
under  oath  to  any  facts  incriminating  Grammer,  so 
that  we  had  some  evidence  outside  of  this  supposed 
confession  of  Grammer 's  that  he  was  guilty,  the  case 
would  be  different.     But  now  we  have  him  convicted 
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be  executed. on  no  other  evidence  than 
i  his  supposed  confession,  which  clearly 
ige,  hut  is  the  language  of  these  detec- 

>us  of  our  opinion  says:  "Failure  to 
f  specifically  to  disregard  opinions  ex- 
ited talesmen  on  their  voir  dire  ox- 
aot  require  a   reversal,  where    the   in- 

whohj  direct   the  jury  to  base  their 

evidence  adduced  at  the  trial."  When 
this  general  instruction  that  they  must 
ict  alone  on  evidence  adduced  at  the 
r  suppose  that  the  trial  was  the  matter 

in  court,  including  the  formalities  of 
jury  and  all?  If  they  did,  then  the 
lese  "rejected  talesmen"  would  he,  in 

part  of  the  trial.  It  would  he  better 
1  specially  warned  them  against  being 
e  sworn  statements  of  men  that  were 

as  to  their  having  read  the  confession 
isions  of  the  defendant's  guilt, 
i  No.  21,  given  ity  the  court,  is  a  new 
inal  jurisprudence.    The  jury  were  told 

would  "be  warranted  in  convicting  the 
,  then  are  told  further  that  it  would 
>  convict  the  defendant  if  they  found 
The  jury  shoul'J  be  instructed  that  they 
lefendant  guilty  unless  they  find  certain 
y  are  told  that  it  would  be  their  duty 
f  they  do  find  so  and  so,  and  are  also 
ut  regard  to  sueli  findings,  they  are 
ding  the  defendant  guilty.  Unless  we 
iforehand  that  the  defendant  must  be 
:  justify  the  giving  of  such  an  instruc- 
ts any  duty  that  devolves  upon  a  jury 
i  capital  charge,  it  is  to  acquit  unless 

necessary  to  a  conviction  are  proved 
able  doubt. 
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5.  It  is  pointed  out  in  the  brief  that 
People,  i  Neb.  524,  this  court  decided 
life  should  be  forfeited  because  of  the 
counsel  to  take  exception."'  In  this 
said:  "Failure  of  the  trial  judge,  on 
to  require  separate  trials  held  not  err 
court  knew  that  the  evidence  in  the  case 
sively  a  realistic  and  extensive  recital  of  d 
by  the  detectives  and  in  their  language,  ; 
the  confession  of  Cole,  and  the  court 
there  was  no  doubt  of  Cole's  convictio: 
important  question  that  could  ever  dc 
court  was  to  find  out  whether  the  defe 
had  procured  Cole  to  commit  this  crime, 
allowed  the  defendants  to  be  tried  togi 
thorities  cited  in  the  brief  seem  to  be  U 
he  should  not. 

6.  Under  these  circumstances,  whe 
midst  of  the  trial,  withdrew  his  plea  am 
of  guilty,  the  brief  cites  authorities  to 
that  works  a  separation  of  the  def 
was  necessary  that  Cole's  confession  s. 
evidence  for  the  purpose  of  showingtli 
guilt,  and  the  nature  of  his  punishme 
should  have  been  heard  by  itself,  and  i 
been  allowed  to  have  gone  before  the 
to  determine  the  question  of  Grammer 
Cole's  confession  was  offered  in  evic 
sustained  an  objection  to  it  as  evidence 
mer,  and  gallantly  informed  the  jury 
ment  prepared  by  the  detectives  should 
ed  as  evidence  against  Grammer,  but  o 
against  Cole.  The  question  is  serii 
as  to  whether  it  was  necessary  for  tt 
any  evidence  against  Cole  at  all,  and  wh 
the  duty  of  the  court  to  determine  th. 
punishment.  However,  that  may  be, 
this  so-called  confession  of  Cole  was  i 
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in  the  minds  of  the  jury  to  the  interests  of  Grammer. 
A  good  many  other  questions  are  discussed  in  the 
brief  that  I  will  not  take  time  to  examine.  I  suggested 
the  foregoing,  and  hoped  that  the  judges  would  give 
them  consideration. 


FORKEST    SpTELER,    APPELLEE,    V.    LlNCOLN    TbACTTON    COM- 
PANY,   APPELLANT. 

Filed  March  27,  1919.    No.  20118. 

1.  Trial:  Negligence:  Instruction:  Evidence.  It  may  be  reversible 
error  to  submit  to  the  Jury,  as  grounds  for  recovery,  alleged  acts 
of  negligence  which  are  wholly  unsupported  by  the  evidence. 

2.   :    Instructions:    Quoting  Pleadings.     It  is  generally  not 

commendable  practice,  in  stating  the  issues  to  the  jury,  to  quote 
at  large  from  the  pleadings.  It  may,  and  frequently  does,  mis- 
lead or  prejudice  the  jury  so  as  to  require  a  reversal. 

3.  Street  Hallways:  Injttby  to  Child;  Last  Clear  Chance.  If  a 
street  car  is  moving  at  about  four  miles  an  hour,  and  is  stopping 
for  passengers  standing  near  the  track  at  its  stopping  place  ap- 
parently intending  to  enter  the  car,  it  is  not  proof  of  negligence 
under  the  doctrine  of  the  last  clear  chance  that  the  motorman  saw 
a  five-year  old  boy  running  towards  a  man  and  woman  among 
such  passengers,  and  assumed  that  the  boy  was  in  their  care  and 
would  enter  the  car  with  them,  although  the  boy  was  in  fact  in- 
tending to  cross  the  track  in  front  of  the  car,  and  ran  aga'nst, 
or  was  struck  by,  the  car  and  Injured. 

4.  :  :  Negligence:  Sufficiency  of  Evidence.    It  is  held 

that  the  evidence  indicated  in  the  opinion  was  not  sufficient  *>roof 
of  the  various  charges  of  negligence  submitted  to  the  jury. 

Appeal  from  the  district  court  for  Lancaster  connty: 
P.  James  Cosgrave,  Judge.     Reversed. 

F.  M  Hall,  H.  W.  Baird  and  F.  D.  Williams,  for  ap- 
pellant. 

Jacob  Fawcett  and  Strode  &  Beghtol,  contra. 

Sedgwick,  J. 

Forrest  Spieler,  a  boy  about  five  years  old,  was  in- 
jured by  one  of  the  defendant's  street  cars  so  that  he 
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ot  and  ankle  by  amputation*.  His  fi 
s  action  in  the  district  court  for  Lane 
ecover  damages  in  behalf  of  the  boy. 
ged  negligence  on  the  part  of  the  defei 
particulars.  The  plaintiff,  in  his  brie 
case,  says:  "It  was  conclusively  show 
3  that  this  boy  lost  his  left  leg  by  the  j 
of  the  appellant  in  operating  a  s 
ie  of  the  most  populous  street  crossin; 
Lincoln  without  a  proper  brake,  or  pro 
rake  at  hand,  and  without  a  proper  fc 
I  by  a  safety  ordinance  of  the  cit 
While  the  brief  discusses  other  allega 
3e  to  some  extent,  which  we  will  hav< 
lention,  we  consider  that  the  foregoing 
al  grounds  relied  upon  and  call  for 
samination  on  the  part  of  the  court, 
ppened  at  the  crossing  of  Twelfth  ai 
ie  city  of  Lincoln.  The  defendant  ope 
■  line  on  each  of  these  streets,  and  tht 
ad  the  plaintiff  was  at  the  time  going 

street.     The  boy  was  going  north  or 
f  Twelfth  street  to  his  father's  plac 

the  next  block.      The  defendant  conl 
/as  no  evidence  sufficient  to  support  an 

negligence   on  the   part  of  the   defen 
or  could  have  been,  the  proximate  caut 

>  allegation  that  the  car  was  moving 
ite  of  speed  under  the  circumstances, 
sumed  in  the  briefs  of  both  parlies  tha 
iving  at  a  speed  of  four  miles  an  1 
intiff  in  his  brief  says:  "This  point  a 
s  not  worthy  of  lengthy  consideratio: 
ince  there  is  ample  evidence  on  other 
lin  the  jury's  finding  of  negligence." 
ion  of  negligence  on  the  part  of  the  m 
ng  to  warn  the  boy  of  his  danger  is  s 
sed.     There  were  two  persons,  a  man 
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a  woman,  waiting  at  the  far  (east)  side  of  Twelfth 
street  to  take  passage  on  this  ear.  Another  man  was 
also  waiting  a  short  distance  farther  east  for  the 
same  purpose.  Mr.  Schafer,  the  man  nearest  Twelfth 
street,  was  an  important  witness  for  the  plaintiff.  He 
was  asked,  "Did  the  gong  on  the  street  car  sound?' ' 
while  the  boy  was  approaching  the  track,  and  answered, 
"Not  that  I  know  of."  Another  of  plaintiff's  witnesses 
who  saw  the  accident  testified  that  the  gong  was  sounded, 
and  he  was  supported  by  several  witnesses.  We  do  not 
regard  this  question  as  very  material,  since  when  pas- 
sengers were  waiting  to  take  the  car  and  it  was  ap- 
proaching at  about  the  speed  a  man  would  walk,  it  is 
incredible  that  any  one  would  fail  to  see  the  car,  and 
it  could  not  be  found  from  this  evidence  that  a  failure 
to  sound  the  gong  was  the  proximate  cause  of  the 
injury. 

Whether  the  evidence  shows  that  the  motorman  knew, 
or  ought  to  have  known,  that  the  boy  was  about  to 
step  on  the  track  is  considerably  discussed  in  the  briefs. 
The  evidence  shows  that  the  boy  when  he  was  at  some 
considerable  distance  from  the  car  track,  left  the  side- 
walk and  picked  up  some  article  of  interest  to  him  in 
Twelfth  street.  He  then  went  immediately  toward  the 
car  track.  Jeffers,  one  of  plaintiff's  witnesses,  testi- 
fied as  follows:  "Q.  Did  you  see  the  little  boy  when 
he — just  before  he  got  run  over  by  the  street  car?  A. 
Yes,  sir.  Q.  And  where  was  he  at  the  time  the  car 
struck  him?  A.  You  mean  when  the  car  struck  him? 
Q.  Yes,  sir.  Where  was  he  at  the  time  the  car  struck 
him?  A.  You  mean  when  the  street  car  struck  him? 
Q.  Yes,  sir.  Where  was  he  in  the  street?  A.  Well,  he  was 
kind  of  running  on  a  little  bit  of  a  walk,  and  the  car 
hit  him  on  the  southeast  corner,  or  he  struck  the  car. 
Q.  Where  was  he  with  reference  to  the — was  he  on  the 
crossing  going  across  the  street  where  there  is  a 
crossing  where  people  cross  the  street  there?  A.  Well, 
just  about  the  east  end  of  the  crossing,  and  maybe 
a  little  this  side  of  it.     Q.     It  goes  across  N    street 


342  NEBRASKA  REPORTS.  [V< 

Spfeler  7.  Lincoln  Traction  Co. 

there?  A.  Yes,  sir.  Q.  Going  across  over  to  the 
side!  A.  Yes,  air.  Q.  Did  you  see  him  as  you  cat 
A.  No ;  I  just  seen  him  as  he  came  around  the  i 
or  lady  who  was  standing  there."  Cross-exatnir, 
"Q.  When  did  you  firBt  see  this  boy.?  A.  Well, 
he  darted  around  that  lady  that  was  standing 
Q.  What  is  that?  A.  There  was  a  lady  standing 
waiting  to  get  on  the  car,  and  he  came  right  b 
that  lady.  Q.  Running?  A.  I  should  judge  it  v 
a  run.  Q,  Why  didn't  you  holler  to  him  and  ca 
when  you  saw  that  he  was  going  to  collide  with  tl 
or  the  car  collide  with  him?  A.  Because  it  haf 
so  quick.  Q.  How  far  was  he  from  the  car  whe 
first  saw  him?  A.  Two  or  three  feet.  Q.  Whic 
of  the  lady  did  he  pass  on?  A.  On  the  east  sid 
About  how  far  east  of  the  lady?  A.  Well,  not 
far.  Q.  Two  or  three  feet  perhaps?  A.  No;  I  < 
think  it  was  that  far.  Q.  Well,  did  he  stop  wh 
got  to  the  woman  or  did  he  just  keep  going?  A. 
he  kind  of  darted  and  dodged  around  there.  Q. 
behind  the  woman!  A.  Yes,  sir.  Q.  He  came  up 
behind  the  woman,  as  you  say,  and  dodged  a 
her  en  her  right?  A.  Yes,  sir.  Q.  And  in  an  i: 
he  was  against  the  car?  A.  Yes,  sir.  Q.  So  q 
you  did  not  have  time  to  holler  to  him  or  the  i 
man?  A.  Well,  just  as  soon  as  I  saw  he  was  go 
hit  the  car,  I  hollered  at  the  motorman.  Q.  Bu 
did  not  have  time  to  holler  before  that,  it  was  d< 
quick?  A.  No.  Q.  What  would  you  say  in  your 
raent  as  to  whether  or  hot  the  motorman  eonl 
this  child  on  account  of  his  being  so  small  a 
close  to  the  car?  A.  I  would  say  he  could  not  se« 
*  *  *  Q.  Did  the  motorman  back  up  aB  soon 
was  asked  to?  A.  Well,  I  don't  remember  just  noi 
I  think  he  did.  Q.  Do  you  know  when  somebod; 
lered  whether  the  motorman  knew  what  had  hap 
or  not?  A.  Well,  I  think,  yes,  sir;  he  must  hav 
cause  he  went  after  that  brake  wheel  pretty  har< 
Well,  do  you  think  he  knew  who  he  had  struck 
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Well,  I  don't  know  whether  he  knew  what  he  struck 
or  not.  Q.  You  think  he  knew  something  had  hap- 
pened! A.  Yes,  sir.  Q.  Could  you  see  the  motorman 
from  where  you  stood?  A.  Yes,  sir.  Q.  Well,  tell  the 
jury  whether  or  not  when  you  or  somebody  hollered,  he 
instantly  applied  the  brake  f  A.  Well,  I  seett  him  'go 
through  the  motions  of  turning  that  wheel.  Q.  Well, 
did  he  do  that  instantly,  as  soon  as  some  one  hollered  ! 
A.  Yes,  sir.  Q.  You  think  the  car  moved,  after  some 
one  hollered,  about  the  length  or  distance  from  the 
front  end  of  the  car  to  the  front  of  the  wheel!  A. 
Yes,  sir.  Q.  Whatever  that  may  be,  whether  it  is  six 
or  seven  or  eight  feet!  A.  Yes,  sir.  Q.  Well,  what 
would  you  say  from  what  you  saw  as  to  whether  or 
not  the  motorman  made  every  effort,  as  far  as  you  could 
see  to  stop  the  car  as  soon  as  he  could!  A.  I  think 
he  did.  Q.  Do  you  know  of  anything  the  motorman 
could  have  done  to  prevent  this  accident  that  he  did  not 
do!  A.  No;  I  do  not  know  of  anything  the  motor- 
man  could  have  done."  Redirect  examination:  "Q. 
And  you  saw  him  (the  injured  boy)  in  a  position  where 
he  would  be  struck  before  he  was  struck  didn't  you! 
A.  No;  the  way  I  mean  that  wras  where  he  would  have 
been — I  did  not  mean  that  he  was  struck;  he  prac- 
tically run  into  the  car." 

Evidence  to  the  same  effect  was  given  by  several 
other  witnesses,  both  for  plaintiff  and  defendant,  and 
is  not  disputed  by  any.  The  motorman  testified  that 
he  saw  the  boy  as  he  left  the  walk,  and  saw  him  ap- 
proach the  track;  that  he  walked  toward  the  man  and 
woman  who  were  waiting  to  take  passage  on  the  car, 
and  that  he  supposed  that  the  boy  was  in  the  care  of 
this  wdman  and  was  about  to  take  the  car  with  her. 
It  appears  that  the  boy,  instead  of  stopping  with  these 
intending  passengers  who  were  standing  very  close  to 
the  track,  attempted  to  cross  the  track  in  front  of  the 
car.  The  evidence  is  conflicting,  or  perhaps  uncertain, 
as  to  just  how  far  he  had  proceeded  when  he  struck  the 
car,  or  the  car  struck  him.    He  did  not  fall  between  the 
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rails,  but  his  left  foot  was  on  the  rail  and  was  crush 
by  the  wheel.  The  motorman  testified  that  he  did  n 
see  the  boy  attempt  to  pass  the  ear.  One  of  plaintin" 
witnesses  testified  that  he  saw  the  boy  make  this  i 
tempt,  and  was  asked,  "Now,  state  whether  or  not  the 
was  anything  there  to  prevent  the  motorman  from  s( 
ingr  the  boy  the  same  as  you  did!"  and  answered,  "N 
that  T  know  of.''  This  street  crossing  is  much  fi 
qucnted,  and  this  fact  and  other  circumstances  i 
quired  the  attention  of  the  motorman,  so  that  it  cann 
be  found  from  this  evidence  that  the  motorman  knew, 
ought  to  have  known,  that  the  boy  was  about  to  f 
tempt  to  cross  the  track  in  front  of  the  ear,  inste; 
of  taking  the  car  with  these  other  intending  ps 
sensors. 

We  do  not  find  any  evidence  in  the  record  justifyii 
the  application  of  the  doctrine  of  the  last  cle: 
ehnnee,  which  requires  that,  when  one  by  his  own  a 
carfsos  his  injury,  the  evidence  that  the  conditio: 
were  such  that  the  defendant  knew,  or  ought  to  ha' 
known,  of  the  probability  of  dancer  to  the  injun 
party  shall  be  clear  and  definite.  The  evidence  in  th 
ease  will  not  justify  the  finding  that  the  motorman  knc 
or  ought  to  have  known,  of  this  boy's  intention,  i 
that  he  failed  to  use  all  reasonable  efforts  to  stop  tl 
car  and  prevent  the  injury.  Evidence  that  the  mote 
man.  without  leaning  forward  and  "just  as  he  stands 
would  probably  see  the  track  within  two  feet  of  tl 
car.  under  such  circumstances,  is  not  applicable, 
the  motorman  was  the  guardian  of  this  boy  and  had  i 
other  duties  to  perform,  he  mieht,  and  probably  woul 
have  prevented  the-  injury.  There  is  no  doubt  that  tl 
motorman  paw  the  boy  coming  toward  the  tfack  i 
other  passengers  did  who  expected  to  take  the  ea 
hut  there  is  no  evidence  that,  after  the  boy  ht 
reached  the  place  where  other  passengers  were  stan 
ing,  the  motorman  saw,  or  should  have  seen,  any  a 
tion  of  (he  boy  indicating  that  he  intended  to  cross 
front  of  the  car.     The  city  ordinance,  which  is  in  e\ 
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;  much  different  from  the  common-law  rule 
8.  Without  such  ordinance  the  motorman 
•equired  to  use  reasonable  diligence  in 
*  "teams,  carriages,  persons  on  foot,  and 
lildren,  either  on  the  track  or  moving  to- 
on the  appearance  of  da*hger  to  such  teams 
other  obstructions,  the  ear  shall  be  stopped 

as  possible."  Of  course,  this  does  not 
11  street  cars  must  be  stopped  when  boys 
toward  the  track  under  all  conditions  and 
s.  If  that  was  the  rule,  a  street  car  would 
ty  in  going  across  the  city.  It  is  only 
lovement  presents  "the  appearance  of  dan- 
le  motorman  is  not  bound  to  assume  that 
vbo  is  walking  toward  the  track  will  at- 
iss  in  front  of  the  car.  It  is  not  usual  to 
3n  of  five  years  of  age  to  roam  business 
!,  and  it  was  not  unreasonable  to  suppose 

accompanying  these  intending  passengers 
e  cared  for  by  them. 

aim  of  negligence  on  the  part  of  the  defend- 
;b«  motorman  made  no  attempt  to  stop  the 

realized,  or  should  have  realized,  that  the 

a  dangerous  position.  We  have  already 
it  we  cannot  find  that  there  is  evidence  in 
iffieient  to  justify  a  reasonable  conclusion 
torman  knew,  or  should  have  known,  that 
ioy  was  without  protection  and  was  not 
ig  these  passengers  that  were  expecting  to 
ii';  and  it  appears  that  the  evidence  shows 
position  that  this  child  was  being  cared  for 
its,  and  that  they  were  intending  to  take 
em  upon  the  car,  was  not  an  unreasonable 

and  there  is  no  evidence  from  which  it 
lably  be  found  that  the  motorman  should 
ated  that  this  boy  would  attempt  to  run  in 

car  when  the  car  was  about  to  stop;  and 
iear  the  car  that  it  is  doubtful  whether  he 
by  the  car  or  himself  run  against  the  side 
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of  the  car.  The  evidence  is  clear  that  wl 
pened  a  witness  who  saw  it  shouted  to  tl 
and  that  the  motorman  immediately  applie 
and  the  car,  which  was  going  so  slow  that  i 
stopped  of  its  own  laek  of  momentum  in 
distance,  continued  to  move  for  about  two 
length  at  the  utmost. 

This  car  was  equipped  with  a  hand  brg 
contended  that  it  was  negligence  per  se 
car  with  that  style  of  brake.  The  evidenc 
some  ten  years  before  this  accident  h 
street  car  company  had  purchased  a  nui 
equipped  with  hand  brakes,  and  that  later 
before  this  accident,  some  much  larger  c 
brakes  had  been  purchased  and  were  bei 
These  larger  cars  make  the  longer  runs,  i 
nary  smaller  cars  are  in  a  large  majority 
used  by  the  company.  They  are  know 
truck  cars,  and  the  larger  cars  are  know 
truck  cars.  The  evidence  will  not  suppor 
sion  that  the  air  brakes  are  in  any  gene 
where  on  the  smaller  single-truck  cars,  01 
they  are  practicable  for  use  upon  such  ca: 
to  follow  that  the  evidence  fails  entirely 
ligence  on  the  part  of  the  defendant  in  fai 
this  car  with  air  brakes. 

There  is  an  ordinance  of  this  city  that 
unlawful  for  any  person,  firm  or  corporate 
any  electric  street  car  in  or  upon  any  sf 
within  the  corporate  limits  of  the  city  of 
less  such  car,  or  in  case  of  trains,  the  first 
vided  with  a  fender  of  the  type  known  as  ' 
fender,'  or  one  equally  as  efficient."  Ai 
tended  that  the  fender  on  this  car  was  nc 
fender  or  one  equally  as  efficient,  and  that 
proximate  -cause  of  the  injury.  The  evi 
that  the  fender  was  in  fact  a  Saginaw 
it  is  contended  that  it  is  not  sufficient  t 
the  fender  is  of  that  character,  but  it  ' 
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proper  operating  condition  so  as  to  accomplish  the 
purpose  for  which  it  is  attached  to  the  street  car/'  and 
it  is  claimed  that,  "if  this  fender  would  wprk,  it  would 
be  impossible  for  an  accident  to  happen  in  the  way  this 
accident  happened,  and  if  the  fender  on  this  car  had 
operated  the  way  it  is  supposed  to  operate,  the  boy's 
leg  would  have  been  saved."  We  have  already  seen 
that  it  was  a  doubtful  question  whether  the  boy  suc- 
ceeded in  getting  in  front  of  the  car  or  ran  against  the 
side  or  corner  of  the  car;  that  is,  whether  he  was 
in  front  of  the  car  so  that  the  fender  could  have 
worked,  or  whether  he  was  not.  Therefore,  the  fact 
that  the  boy  was  not  taken  up  by.  the  fender  was 
equally  consistent  with  the  contention  that  he  was  not 
in  front  of  the  car  at  all,  as  it  is  with  the  theory  that 
the  fender  was  not  a  proper  fender.  There  is  positive 
evidence  that  the  fender  was  a  proper  fender  and  was 
in  working  condition,  and  apparently  no  evidence  to  the 
contrary,  except  a  circumstance  that  the  boy  was  not 
saved  by  the  fender.  Under  such  circumstances  it  must 
be  found  that  there  was  in  fact  no  evidence  from  which 
it  could  be  said  that  the  fender  was  not  a  proper  fender. 
Evidence  that  it  might  be  prevented  from  working  by 
the  motorman,  by  inserting  plugs  in  certain  places,  etc., 
is  immaterial,  since  there  is  no  evidence  of  any  such 
condition.  The  evidence  is  that  it'  was  in  good  working 
order,  and  the  only  thing  urged  as  rebutting  that  is  the 
fact  that  it  did  not  save  the  boy,  which  tends  to  prove 
that  the  boy  was  not  in  front  of  the  car  so  that  he 
could  have  been  saved  by  a  proper  fender.  If  it  is 
true,  as  stated  in  the  brief,  "that  a  Saginaw  fender 
in  proper  condition  never  fails  to  operate,' '  then,  in  the 
absence  of  any  evidence  that  this  fender  was  not  in 
proper  condition,  the  fact  that  it  did  not  operate  tends 
to  prove  that  it  had  no  opportunity  to  operate,  and 
will  not  of  itself  overcome  the  positive  evidence  that 
it  was  in  proper  condition. 

The  evidence  is  conflicting  as  to  how  soon  the  car  could 
be  stopped  if  the  brake  was  in  good  condition.     Some 


NEBRASKA  REPORTS. 


Spieler  v.  Lincoln  Traction  Co. 


of  the  witnesses  testified  that  it  could  be  sto 
four  feet,  moving  at  four  miles  an  hour; 
testified  that  it  would  require  eight  or  niiu 
witness  Johnson  testified  as  follows:  "Q. 
does  it  show  the  distance  on  the  outside,  f  roi 
east  corner  of  the  body  of  the  car,  back  t( 
axle  of  the  front  wheels?  A.  It  does.  Q. 
is  that  distance!  A.  Nine  feet  and  sev< 
And  plaintiff's  witness  Liston  testified 
"Q.  State  whether  or  not  the  car  continu 
after  it  hit  the  boy?  A.  Yes,  sir.  Q.  Ho 
Well,  I  should  say  probably  from  the  tini 
it  must  have  passed  from  the  front  end 
to  the  wheels,  that  distance.  Q.  Do  you  kn 
or  not  it  dragged  the  boy's  foot  any  disti 
rail,  or  did  you  see  any  of  that?  A.  I  be 
from  the  mark  of  the  rail.  Q.  You  saw 
on  the  rail?  A.  Yes,  sir.  Q.  And  how  fa 
marks  indicate  that  the  boy  had  been  dr 
Not  very  far;  perhaps  a  foot  and  a  h; 
testimony  is   not  contradicted. 

Can  a  motorman,  under  the  doctrine  < 
clear  chance,  be  charged  with  negligence  i 
ping  his  car  sooner,  if  being  surprised  wit 
shout  of  danger,  he  succeeds  in  realizing  the 
stopping  the  car  before  it  moves  more  tin 
to   14  feet? 

In  stating  the  case  to  the  jury,  the  co 
comprehensive  instruction  reciting  many, 
of  the  allegations  of  the  petition  in  regard 
ferent  alleged  grounds  of  negligence,  whiel 
course,  be  erroneous  if  any  of  the  allegata 
ligence  were  unsupported  by  the  evidence, 
ing  this  the  court  gave  instructions  on  each 
ferent  allegations,  submitting  them  all  tc 
It  seems  clear  that  the  court  also  erred  in 
evidence  that  on  some  cars  at  different  times 
man  had  either  maliciously  or  ignorantly  i 
the  fender  so  that  it  would  not  work  prope 
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was  no  evidence  that  the  fender  on  this  car  had  been 
so  treated. 

It  is  not  necessary  to  discuss  the  amount  of  the 
verdict,  although  it  is  complained  of  as  excessive,  as  it 
is  not  presumed  that  another  jury  will  consider,  or 
even  know,  the  amount  of  this  verdict. 

For  the  various  reasons  stated,  the  judgment  of  the 
district  court  is  reversed  and  the  cause  remanded. 

Reversed.  ' 

Dean,  J.,  dissenting  separately. 

It  seems  that,  even  though  the  evidence  does  con- 
flict, there  is  sufficient  under  the  rule  to  sustain  the 
verdict.    A  few  points  will  be  noted. 

Motorman  Craig  who'  drove  the  car  testified  on  the 
part  of  defendant:  "I  set  the  brakes  and  the  car 
stopped  almost  immediately.  *  *  *  I  consider  I  had  my 
car  under  perfect  control,  and  had  the  slack  up  out 
of  my  chain  because  I  was  expecting  to  make  a  stop, 
and  the  car  was.  drifting  slowly  out  so  that  I  made  an 
easy  stop."  He  said  he  thought  the  boy  "belonged 
to  the  lady."  He  also  said:  "If  I  was  looking  out 
of  the  south  window  of  my  vestibule  from  where  I 
stand  in  the  vestibule  I  would  never  see  a  child  as 
small  as  that,  so  that  if  he  was  within  three  feet  of  the 
corner  of  the  car  I  c^nld  not  see  him  until  I  knew 
he  was  there  and  looking  extraordinary  for  him. 
*  *  *  In  order  to  stop  a  car  like  that  moving,  say 
at  four  miles  an  hour,  I  think  a  man  would  make  a  good 
stop  if  he  made  it  between  eight  or  twelve  feet."  Craig's 
testimony  was  discredited  by  three  or  four  witnesses. 

William  Schafer  testified  on  the  part  of  plaintiff. 
He  said  the  lady  was  at  no  time  between  the  boy  and 
the  approaching  car.  "Q.  Did  the  boy  get  on  the 
track?  *  *  *  A.  Yes,  sir.  Q.  And  was  he  on  the 
track  when  he  was  struck?  A.  Yes,  sir;  on  the  first 
rail;  that  is  the  south  rail."  He  said  the  boy  was 
struck  by  "the  curve  of  this  flange"  on  the  front  of 
the  car  at  a  point  over  the  south  rail.  I  made  an  attempt 
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to  get  the  boy  after  the  car  had  struck  him,  bu 
and  the  nest  attempt  I  made,  I  caught  the  boy, 
foot  waa  caught  under  the  wheel.  Q.  And  v 
he  do!  A.  Well,  I  could  not  pull  the  boy  loos 
was  afraid  of  pulling  his  foot  off,  and  so  I  ho" 
the  motorman  *  "  *  to  give  -  me  slack,  sc 
could  get  the  boy's  foot  loose."  He  testified 
stepped  on  the  track  about  two  feet  in  fronl 
car,  and  that  it  ran  about  ten  or  twelve  feet  1 
stopped  after  it  struck  plaintiff.  "Now,  what 
do  as  soon  as  you  got  to  the  boy  while  he  w 
there  on  the  track!  A.  I  picked  him  up.  * 
held  the  boy  and  hollered  at  the  motorman,  an 
and  tried  to  attract  his  attention  to  get  slack 
verse  the  car.  "  *  "  Q.  How  far  did  i 
while  yon  had  hold  of  the  boy!  A.  About  fou 
On  the  cross-examination  he  testified  that 
nothing  to  indicate  that  the  boy  accompan 
woman.    That  the  fender  did  not  drop  is  not  d( 

R.  G.  Jeff ers,  called  by  plaintiff,  testified:  "' 
where  was  he    (plaintiff)   with  reference  to  tl: 
rail!     A.  Well,  he  was  just  by  the  corner  w 
car  got  him.    '    "    *    Q.  Well,  how  far  did 
go  after  it  struck  hira!     A.  About  ten  feet." 
about  the  car  wheel  pushing  the  boy's  foot  al 
rail.      "Q.    Do    you    know    when    somebody 
whether   the    motorman   knew   what   had   bapp 
not!    A.  Well,  I  think,  yes,  sir;   he  must  have, 
he  went  after  that  brake  wheel  pretty  hard. 
I   seen  him   go   through   the   motions   of  turni 
wheel.    *    *    *    Q.  Well,  did  you  see  him  go 
more  than  once!    A.  Yes,  sir,  he  went  around  ni< 
once    I    think."      This    evidence    of    Craig's 
exertion  at  the  wheel  at  a  place  where  a  slig 
perhaps  a  quarter  turn  or  less,  would  have  sto[ 
car  if  he  had  it  under  control  doubtless  convii 
jury  that  he  was  grossly  negligent. 

It    is    obvious    that    Jeffers'    testimony    d: 
Craig's  version  of  "perfect  control"  of  the  cai 
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up"  in  his  chain  and  of  making  "an 
lay  well  be  that,  when  Craig  finally 
he  car  stopped  almost  immediately." 
>els  slid  when  the  brake  was  applied 
fer  testified,  "the  wheel  never  ran 
just  shoved  the  foot  along  the  rail." 

last  saw  plaintiff  "out  of  the  right- 
tile  window,  and  not  out  of  the  side 

testified,  had  used  reasonable  dili- 
the  brakes,  it  is  not  likely  the  boy 
eriously  injured.  It  ,is  apparent  from 
f  that  he  saw  the  boy  at  the  same 
that  Schafer  and  Jeffers  saw  him, 
r  quite  on  the  south  rail  just  before 
a.  It  was  for  the  jury  to  determine 
;orman  was  using  "all  reasonable 
tng  for  all  *  *  *  persons  on  foot, 
ldren,  either  on  the  track,  or  moving 
i  ordinance  provides. 
s  called  by  plaintiff,  and  testified  that 
;  feet  away,  and  saw  the  boy  struck 
le  car  "probably' about  two  or  three 
t  of  the  track,"  and  that  the  part  of 
k  him  was  about  on  a  level  with  the 
From  the  marks  on  the  rail  he  be- 
oot  was  dragged  about  a  foot  and  a 

otormen  testified  in  substance  that 
Drward  an  object  on  the  ground  can 
»rman  within  two  feet  of  the  front  of 
>lace  where  he  stands  in  the  vestibule. 
3d  that  the  car  in  question  when 
five  miles  an  hour  could  be  stopped 
e  feet  if,  as  Craig  testified,  the  slack 
Jefendant's  superintendent  of  trans- 
test  of  the  car  in  question  when  it 
close  as  possible  to  four  miles  per 
ed:  "I  had  the  slack  taken  up  in  my 
I  made  four  tests  with  car  No.  243. 
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I  stopped  it  from  nine  to  ten  and  one-ha 
distance  on  the  outside  of  the  car  fr 
center  of  the  vestibule  to  the  center  of 
is  eleven  feet  and  ten  inches.  The  fron 
form  curves  from  the  center  to  the  co 
the  part  that  is  directly  over  the  track  i 
ten  feet  from  the  center  of  the  front  axle 

Nearly  all  of  the  testimony  quoted  in 
opinion  is  that  of  Mr.  Jeffers.  Though  ci 
tiff  his  testimony  plainly  shows  that  be 
witness.  His  cross-examination  by  defi 
produced  in  the  majority  opinion  appears 
leading  questions  and  willing  answers, 
tioned  merely  because  the  case  seems  t 
on  the  ground  that  the  testimony  conf 
there  is  not  sufficient  evidence  to  suppoi 

The  court  instructed  the  jury  on  th 
comparative  negligence,  thus  invoking  a  r 
ant's  interest  that  is  not  applicable  in  a 
a  child  under  six  years  of  age.  29  Cyc.  i 
being  so  instructed,  it  will  be  assumed  th 
that  plaintiff  by  any  negligence  of  his  ov 
to  the  happening  of  the  accident,  the  rul 
by  the  jury  to  the  facts.     Rev.  St.  1913,  i 

Craig  says  that  ho  saw  the  boy  before 
him.  The  boy  was  struck  by  the  car  platfi 
almost  immediately  over  the  south  rail.  F 
of  the  platform  to  the  center  of  the  front 
tie  more  than  ten  feet.  In  view  of  the  tee 
former  motormen  that  the  car,  under  the 
attendant  on  this  case,  could  have  been  st< 
four  to  six  feet,  it  seems  difficult  to  escape 
that,  if  the  motorman  had  used  reasonable 
care,  he  could  have  stopped  the  ear  bef 
reached  plaintiff.  It  would  seem  that 
ficient  evidence  to  support  the  verdict. 

Mobrissey,  C.  J.,  and  Aldbich,  J.,  c< 
dissent. 
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State  of  Nebbaska,  appellee,  v.  Jones-Hansen  Cadillac 

Company,  appellant. 

Filed  March  27,  1919.    No.  20864. 

1.  Intoxicating  Liquors:  Prohibitory  Laws:  Construction.  The  pur- 
pose of  chapter  187,  Laws  1917,  is  declared  to  be  "for  the  im- 
mediate preservation  of  the  public  peace,  health  and  safety." 
Section  58.  Such  legislation  must  be  liberally  construed  in  fur- 
therance of  the  high  moral  purposes  aimed  at. 

2.  »-:  :  :  Forfeitures.  In  ascertaining  the  legisla- 
tive will,  it  must  be  borne  in  mind  that  forfeitures  are  not  favored 
in  the  law,  and  even  this  statute  must  not  be  construed  to  for- 
feit the  property  of  innocent  citizens,  unless,  from  the  statute 
in  the  light  of  its  object  and  existing  conditions,  it  is  manifest 
that  the  legislature  considered  such  forfeiture  necessary  for  the 
"preservation  of  the  public  peace,  health  and  safety." 

3.   :  Transportation:  Automobiles:  Nuisance.    An  automobile 

used  in  the  unlawful  transportation  of  liquors  is  declared  to  be 
"a  common  nuisance  and  may  be  abated  as  in  this  act  provided." 
Section  42. 

4.  Nuisance:  Abatement:  Intoxicating  Liquors.  Sections  28  to  33, 
relating  to  buildings  or  places  where  liquors  are  kept  for  sale 
or  for  some  unlawful  purpose,  define  a  nuisance,  and  declare  that 
such  nuisance  shall  be  abated  by  an  action  in  equity,  and  that 
personal  property  which  is  condemned  shall  be  sold  and  the  "pro- 
ceeds of  the  sale  of  the  personal  property  •  *  *  shall  be 
applied  in  payment  of  the  costs  of  the  action  and  abatement,  and 
the*  balance,  If  any,  shall  be  paid  to  the  defendant." 

5.  Intoxicating  Liquors:  Transportation:  Nuisance.  The  provision 
in  regard  to  the  unlawful  transportation  of  liquors  also  declares 
that  a  vehicle  so  used  is  a  nuisance,  and  that  such  nuisance  shall 
be  abated  as  in  this  act  provided. 

6.  :  :  Confiscation  op  Automobile:  Rights  of  Mort- 
gagee. Under  these  provisions,  if  an  automobile  so  used  is  de- 
clared a  nuisance,  it  must  be  disposed  of  as  so  provided,  and  the 
interest  of  the  owner  or  mortgagee  who  has  notice  of  such  un- 
lawful use  thereof  must  be  sold  and  the  proceeds  applied  as 
provided  in  section  33  of  the  act. 

Appeal   from    the    district    court   for    Cass   county: 
Tames  T.  Begley,  Judge.     Reversed. 

Neb.  103.— 23. 


NEBRASKA  EEPOETS. 


State  t.  Jo  tics -Han  sen  Cadillac  Co. 


Kennedy,  Holland,  DeLacy  <S>  Horan,  for  s 
A.   G.  Cole,  contra. 

Sedgwick,  J. 

The  defendant  company,  a  dealer  in  aut 
sold  an  automobile  to  one  Ford. for  $3,350.  F 
$1,000  of  this  purchase  price  in  cash,  and  , 
defendant  a  chattel  mortgage  on  the  automobil 
remaining  $2,350,  payable  $250  per  month 
afterwards  Ford  delivered  the  car  to  one  Fin 
used  it  in  illegally  transporting  intoxicating 
into  this  state.  Within  about  two  weeks  t 
automobile  was  sold  by  the  defendant  to  Ford 
was  arrested  for  a  violation  of  the  prohibition  I 
the  automobile  was  seized.  Finsod  pleaded  gi 
was  fined  by  the  county  court  of  Cass  cou 
an  order  entered  that  the  automobile  "be 
public  sale  on  ten  days '  notice  and  the  proceed 
paid  into  the  school  fund,  as  provided  by  lav 
defendant  had  no  notice  that  Ford  intended  t 
allow  the  automobile  to  be  used  unlawfully,  c 
was  being  so  used  by  Finsod,  and  claimed  an 
in  the  automobile  by  virtue  of  the  chattel  r. 
This  action  was  then  begun  in  the  district  { 
Cass  county  by  the  county  attorney  in  the 
the  state,  alleging  that  "said  motor  vehicle  1 
common  nuisance  when  it  was  used  for  trans 
(transporting)  intoxicating  liquor  as  above  \ 
and  immediately  became  the  absolute  proper! 
plaintiff  free  and  clear  of  all  incumbrances 
nature  and  kind,"  and  asking  that  "defends 
be  canceled,  and  that  plaintiff's  title  to  sai 
vehicle  be  quieted  against  the  claim  of  the  d 
and  for  such  other  relief  as  to  the  court  n 
proper."  The  defendant  answered,  alleging 
and  that  the  mortgage  was  taken  in  good  fi 
asked  that  "the  court  find  that  said  notes  and  n 
above  Btated  constitute  and  are  a  first  lien  y 
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and  order  and  direct  the  plaintiff  above 
sell  the  said  car  subject  to  the  lien  of  this 
"  The  court  found  in  favor  of  the  plaintiff, 
tie  defendant's  mortgage,  and  decreed  that 
>bile  be  sold  and  the  proceeds  paid  over  to 
fund  of  the  county,  and  the  defendant  has 

le  adoption  of  the  prohibitory  amendment 
istitution,  the  legislature  enacted  a  compre- 
itute.of  60  sections  (Laws  1917,  ch.  187),  the 
:  which  is  to  prevent  the  manufacture  and 
iosicating  liquors  in  this  state,  and  to  dis- 
nd  as  far  as  practicable  prevent,  the  use  of 
g  liquors  as  a  beverage,  or  for  any  purpose 

those  specifically  named  in  the  statute,  and 
i  to  prevent  the  unlawful  importation  of  in- 
liqnors  into  this  state. 

and  exhaustive  briefs  of  counsel,  which  have 
•eat  assistance  to  the  court,  are  principally 

a  discussion  of  the  intention  of  the  legisla- 
te meaning  of  the  statute  as  to  the  question 
Dived. 

pose  of  this  important  statute  is  not  only  to 
itoxication,  but  also  to  do  away  with  the 
re  and  sale 'of  liquors  for  beverage  purposes, 
courage,  and,  as  far  as  practicable,  to  pre- 
e  for  any  other  purposes  than  those  express- 
id  by  the  statute.  Such  legislation  must  be 
onstrued  in  furtherance  of  the  high  moral 
limed  at.     Indeed,  the  statute  so  expressly 

"The  legislature  hereby  declares  this    act 

the  immediate  preservation  of  the  public 
lth  and  safety,  and  all  its  provisions  shall 
»*  construed  for  that  purpose."  Section  58.. 
ascertaining  the  legislative  will,  it  must  be 
lind  that  forfeitures  arc  not  favored  in  the 
iven  this  statute  must  not  be  construed  to 
..„  property  of  innocent  citizens,  unless,  from 
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the  statute  itself  in  the  light  of  its  object  an' 
conditions,  it  is  manifest  that  the  legislature  ( 
such  forfeiture  necessary  for  the  "preservati 
public  peace,  health  and  safety." 

The  ■  statute  deals  with  three  different  phai 
evil  aimed  at:  First,  the  buildings  or  pla< 
liquors  are  kept  for  sale  or  for  some  unlawful 
second,  the  liquors  themselves,  ' '  together 
vessels  containing  it  and  any  other  personal 
actually  and  directly  used  in  connection  t 
(section  41);  and,  third,  "the  unlawful  tran 
of  intoxicating  liquors"  (section  42).  Sections 
late  to  "buildings,  tenements,  or  places  where 
ing  liquors  are  manufactured,  sold,  stored,  kep 
or  barter,  or  given  away  in  violation  of  law, 
persons  resort  for  purposes  of  drinking  in 
liquor  as  a  beverage,  and  all  such  intoxicatir 
bottles,  lockers,  glasses,  jugs,  kegs,  pumps, 
tainers,  fixtures  and  other  property  used  in  m 
such  place,  contrary  to  law  or  in  violating 
visions  of  this  act."  These  are  "declared  t 
mon  nuisances,  and  may  be  penalized,  ab 
enjoined  as  hereinafter  provided."     Section 

'  Section  41  considers  the  liquors  themsc 
provides  for  a  search  of  suspicious  places  unc 
rant  issued  upon  complaint  of  an  officer  or 
resident  freeholder;"  and,  if  intoxicating 
found,  it  is  to  be  seized,  "together  with  tl 
containing  it  and  any  other  personal  propert 
and  directly  used  in  connection  therewith 
person  is  found  in  possession  of  the  liqu< 
judgment  of  conviction  in  such  proceedings  s 
all  cases  a  bar  to  any  suits  for  the  recove 
same,  or  other  personal  property  actually  an 
used  in  connection  therewith,  or  the  value  of 
or  for  damages  alleged  to  arise  by  reason  of  t 
and  destruction  thereof,  and,  on  conviction, 
shall    be    entered    directing    that    containers 
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efore  mentioned,  and  other  personal 
»nd  directly  used  in  connection  with 

shall  be  ordered  sold  by  the  court 
n  days'  notice  and  the  proceeds  paid 
1  as  in  case  of  fines  and  forfeitures." 
;  section  42  continues  the  same  sub- 
;hat,  if  no  one  is  found  in  possession, 
post  in  a  conspicuous  place  on  the 
es  a  copy  of  hiB  warrant,  and  take 
iquors  and  the  containers  or  vessels 
e,  and  other  personal  property  used 
ewith."  If  no  one  appears  at  the 
one  appears  and  is  found  guilty,  the 
rs  and  vessels  mentioned  herein- 
aediately  destroyed." 
if  section  42  deals  with  transporta- 

"Any  car,  automobile,  vehicle  or 
tation  which  shall  be  engaged  in,  or 
iwful  transportation  of  intoxicating 
eclared  a  common  nuisance  and  may 
trig  act  provided.  Any  peace  officer 
tuse  to  believe  that  such  vehicle  is 
unlawful  transportation  of  intoxicat- 
nake  search  thereof  with  or  without 

every  case  where  a  search  is  made 
t  the  officer  shall  take  the  vehicle 
n  charge  thereof  into  custody  and 
>  a  complaint  and  a  warrant  shall 
se  thereafter  shall  proceed  in  all 
rided  in  this  and  the  preceding  sec- 

i  "this  and  the  preceding  sections" 
cts  the  same,  and  this  presents  one 
in   ascertaining  the  meaning  of  the 

i  regard  to  unlawful  transportation 
brief.  The  intention  of  the  Iegisla- 
lity  to  forfeiture,  and  manner  of  en- 
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forcing  that  liability,  must  be  derived  from  it 
to   ' '  preceding   sections. ' ' 

The  fact  that  the  provision  as  to  the 
liquors  and  any  other  personal  property  a< 
directly  used  in  connection  therewith  and  th( 
as  to  transportation  of  liquors  are  found  ii 
section  is  an  indication  that  the  procedure  i 
same  in  both.  Bat  the  force  of  this  suj 
weakened  by  the  fact  that  there  are  incons 
visions  for  the  disposition  of  the  articles 
connection  with  the  liquors  kept  unlawfully 
nuisance  is  declared.  In  one  place  they  ai 
to  be  sold  and  the  proceeds  paid  into  the  si 
and  in  another  place  the  provision  is  that  si 
shall  be  "immediately  destroyed." 

An  automobile  used  in  the  unlawful  transp 
liquors  is  declared  to  be  "a  common  nuisanc 
be  abated  as  in  this  act  provided."  That  ] 
act  that  provides  specifically  how  a  nuisanc 
abated  is  section  28  and  the  following  sectio 
to  the  building's  or  places  where  liquors  ar 
sale  or  for  some  unlawful  purpose,  etc. 
provides:  "Whenever  a  nuisance  is  kept, 
or  exists,  as  defined  in  this  act,"  proceedm; 
begun  in  equity,  as  was  done  in  this  case.  A 
32  provides  how  a  nuisance  shall  be  abated 
existence  of  a  nuisance  be  established  in  ai 
provided  in  this  act,  or  in  a  criminal  proc 
order  of  abatement  shall  be  entered  as  a  p 
judgment  in  the  case,  *  •  •  and  shall 
all  intoxicating  liquors  and  the  receptacle? 
said  liquors  are  kept  with  unlawful  inten 
seized  and  held  subject  to  the  order  of 
"  "  •  For  removing  and  selling  movable 
the  officer  shall  be  entitled  to  charge  and  : 
same  fees  as  he  would  for  levying  upon  i 
property  on  execution."  The  next  section  ( 
provides:    "The  proceeds   of  the   sale  of  tb 
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property,  as  provided  in  the  preceding  section,  shall 
be  applied  in  payment  of  the  costs  of  the  action  and 
abatement,  and  the  balance,  if  any,  shall  be  paid  to  the 
defendant. ' ' 

These  provisions  for  disposing  of  personal  property 
found  in  buildings  which  are  condemned  because  in- 
toxicating liquors  are  unlawfully  sold  or  disposed  of 
therein,  and  the  provisions  in  regard  to  the  unlawful 
transportation  of  such  liquors,  are  the  only  provisions 
declaring  a  nuisance  and  providing  how  it  shall  be 
abated.  The  bars,  counters,  furniture  and  like  property 
are  apparently  considered  of  too  much  importance  and 
value  to  be  forfeited  to  the  state,  as  are  the  "  contain- 
ers or  vessels  containing  the  same,  and  other  personal 
property  used  in  connection' J  with  the  liquors  unlaw- 
fully kept,  when  the  building  and  more  valuable 
articles  are  not  condemned.  That  is,  if  no  unlawful 
trade  or  business  is  carried  on  in  the  place  where  the 
liquors  are  kept,  the  containers  and  other  articles  in 
which  the  liquors  are  stored  are  of  comparatively  little 
value,  and  are  at  once  forfeited;  but  in  running  a 
secret  saloon,  or  trade  in  liquors,  the  building  and 
furniture,  being  of  more  consequence,  are  declared  to 
be  a  nuisance,  and  the  abatement  is  more  formal  and 
the  values  differently  disposed  of.  An  automobile  or 
car  may  (as  in  this  case)  be  of  more  value  than  some 
buildings  so  used,  and  it  is  not  unreasonable  to  treat 
such  property  accordingly.  In  such  case,  the  owner, 
which  would  include  a  mortgagee,  is  not  to  have  his 
property  rights  affected  by  the  proceedings,  except 
as  stated  in  connection  with  the  abatement  of  a  nuisance 
under  the  act.  ''If  the  owner  appears  and  pays  all 
costs  of  the  proceedings  and  files  a  bond  with  sureties 
to  be  approved  by  the  clerk  of  the  district  court  in  an 
amount  to  be  ascertained  'by  the  court,  or,  in  vacation 
by  the  judge  or  clerk  of  the  court,  conditioned  that  he 
will  immediately  abate  said  nuisance,' '  it  may  release 
the  building,  if  a  building  is  involved  in  the  proceedings, 
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but  "the  release  of  the  property  under  the  pi 
of  this  section  shall  not  release.it  from  any  ji 
lien,  penalty  or  liability  to  which  it  may  be  su 
law."  Section  34.  When  a  nuisance  is  abate 
the  act,  the  penalty  or  liability  to  which 
property  is  subject  is  plainly  specified  in  sec 
and  33. 

The  statute  provides  for  making  chattel  mor 
matter  of  public  record,  and  contemplates  thi 
properly  executed  and  filed  for  record,  su 
interests  acquired  therein  shall  be  subject 
mortgagee's  lien.  If  the  forfeiture  of  the  prot 
tends  under  all  circumstances  to  the  mortgage 
hen  this  statute  is  so  far  a  modification  of  th( 
mortgage  statute.  If  it  was  intended  to  foi 
interest  of  an  innocent  mortgagee,  instead  of  c 
the  automobile  a  nuisance  and  subjecting  it  on] 
cost  of  abatement,  as  in  other  cases  of  property 
value,  it  seems  probable  that  the  chattel  mortg; 
ute  would  have  been  mentioned  and  some  furt 
vision  made  with  reference  thereto.  Son 
vision  might  have  been  inserted  requiring  the  mi 
to  take  certain  specified  precautions  against 
of  the  property  in  violation  of  the  act,  or  pro 
severe  penalty  for  using  mortgaged  property 
purposes  without  the  knowledge  of  the  mortg 
some    similar    additional    provision. 

Construing  the  statute  as  a  whole,  we  can 
that  the  legislature  considered  that  it  was  n 
to  forfeit  the  property  of  an  innocent  party 
amount  of  $2,350,  for  the  "preservation  of  tl 
peace,  health  and   safety." 

The  judgment  of  the  district  court  is  revei 
the    cause    remanded    for    further   proceedings 

Re' 

Mobbissey,  C.  J.,  and  Letton,  J.,  not  sitting 
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Aldbich,  J.,  dissenting. 

This  opinion  lays  great  stress  about  the  courts  not 
favoring  forfeiture.  That  is  true;  but  there  is  not 
an  instance  on  record  in  a  case  like  the  one  at  bar 
where  the  question  of  police  regulation  is  the  issue, 
when  it  views  with  disfavor  this  general  provision  of 
police  power  and  forfeiture.  Courts  do  not  under 
any  circumstances  for  a  moment  stop  to  parley  or  listen 
to  the  technicalities  of  the  casualist  when  the  issue  is 
to  stop  pestilence  and  famine,  and  to  promote  good 
health  and  to  prevent  contagious  disease.  Under  such 
circumstances  the  doctrine  of  forfeiture  is  not  out  of 
place,  or  a  mere  empty  jargon,  and  to  object  to  it,  in 
a  case  like  the  one  at  bar,  is  a  subterfuge  which  re- 
peals a  statute  enacted  in  behalf  of  good  health  and 
good  morals. 

When  property  is  employed  in  a  business  that  is  pro- 
ductive of  crime  and  debauchery,  it  is  subject  to  this 
despised  doctrine  of  forfeiture.  This  is  the  policy 
recognized  and  pursued  by  our  federal  government  in 
its  revenue  laws  and  in  all  of  its  operations  against 
nuisances,  such  as  the  illicit  traffic  in  liquor.  22  Cyc. 
1643.  The  law  for  controlling  the  distillery,  for  frauds, 
is  constitutional.  United  States  v.  McKinley,  4  Brewst. 
(Pa.)  246;  United  States  v.  Distillery,  25  Fed.  Cas. 
866.  No.  14965.  Also  it  is  federal  law  as  well  that 
forfeiture  of  spirits  at  a  distillery  fraudulently  operated 
extends  to  the  interest  of  the  mortgagee,  although 
ignorant  of  the  frauds.  22  Cvc.  1644,  and  United 
States  v.  Seven  Barrels  of  Distilled  Oil  27  Fed.  Cas. 
1025.  No.  16253. 

When  this  majority  opinion  railed  at  the  policv  of 
forfeiture  resorted  to  by  the  eovernmont,  it  simply  is 
criticising  a  policv  adonted  by  our  government  more 
than  a  century  a«*o.  and  adopted  also  by  every  state 
in  the  Union  to  promote  better  morals,  better  health, 
and  to  keep  in  ehor»k  the  lawless  element  in  every 
communitv  in  this  entire  country.    This  same  policy,  so 
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long  having  the  approval  of  oar  federal  j 
has  been  adopted  by  the  state  government  o 
and  to  interfere  with  it  in  a  situation  like 
bar  is  certainly  bad  public  policy,  for  it 
automobile  loose  upon  every  community  in  t 
be  an  instrument  of  law  breakers,  as  is  det 
illicit  traffic  of  liquor.  This  places  a  pre 
lawlessness.  Better  protect  morals  and  hea 
automobile  dealer  who  is  selling  his  machine 
criminals  as  an  agency  to  debauch  and 
crime. 

This  Nebraska  statute,  as  found  in  chapte 
1917,  is  declared  to  be  for  the  immediate  j 
of  public  peace,  health  and  safety.  Thus  1 
is  hrought  squarely  under  the  head  of  po 
tion,  and  was  enacted  for  the  purpose  of 
abetting  that  feature  of  the  law  in  this 
for  one  to  interpret  the  object  and  purpose 
so  as  to  make  it  nugatory  and  to  abort  lej 
tent  is  assuming  a  responsibility  which 
surely  ought  to  hesitate  to  do.  The  genei 
aim  and  object  of  this  chapter  187  is  a  n 
demonstration  of  the  lofty  purpose  of  legisl; 
and  the  despised  doctrine  of  forfeiture  is 
ment  agency  usually  employed  in  cases  o 
to  protect  society,  to  promote  good  morals 
sohriety  everywhere.  In  a  situation  like 
bar,  to  hide  behind  forfeiture  and  refuse 
legislature  an  honest  and  intelligent  intent 
decency,  to  aid  and  ahet  lawbreakers,  and  t< 
the  doors  to  bootleggers,  and  to  put  a  pre 
lawlessness  everywhere,  and  trample  under 
tention  of  the  legislature  that  enacted  a  1 
faith  intended  to  make  a  general  nuisance 
automobile  when  used  in  unlawful  transj 
liquor. 

The  opinion  argues  that,  to  take  this  aut< 
confiscate  it,  and  thus  deprive  an  innocenl 
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gs,  is  wrong  and  should  not  have  the  sanc- 
rarts.  The  enactment  of  this  liquor  statute 
which  provides  for  declaring  an  automobile 
ie  illicit  traffic  of  liquor  as  being  a  nuisance, 
seating  and  selling  it,  the  proceeds  of  the 
ed  in  first  paying  costs,  and  the  remainder 
he  school  fund,  has  the  approval  of  federal 
evenue  policy  of  the  United  States  demon- 
s  is  an  action  in  a  sense  in  rem  and  pro- 
it  the  automobile,  declaring  it  a  public 
1  abates  it  by  ordering  it  sold.  This  pro- 
it  against  the  defendant  personally,  but  to 
ie  ownership  of  the  automobile  for  the 
iving  a  good  title,  when  the  state  sells  it, 
.uisance,  and  to  promote  good  health  and 

icy  of  civil  government  to  protect  society 
echerous,  criminal  influence  of  the  outlaw 
,  and  the  state  of  Nebraska,  proceeding 
>ry  lines  to  do  this,  should  not,  in  our 
nolested  or  prevented  from  so  doing.  It 
this  majority  opinion  should  have  taken 
ation  such  cases  as  are  found  in  United 
e  Black  Horse,  129  Fed.  167.  This  is  a 
horse  and  buggy  was  hired  by  a  liveryman 
o  used  them  in  smuggling  liquor  across  a 
id  just  as  in  the  case  at  bar,  without  the 
'  the  mortgagee,  and  also  in  that  case,  as 
t  bar,  the  issue  was  to  evade  the  law  under 
the  courts,  and  afford  protection  to  the 
tgagee,  but  in  that  case,  as  in  this  one,  the 
o  have  said:  "The  redress  of  the  innocent 
in  the  case  of  the  innocent  mortgagee)  is 
ongdoer  himself  or  by  application  to  the 
i  government  usually  vested  with  authority 
^iture."  United  States  v.  Two  Bay  Mules, 
12  Cyc.  1681.  This  wrongdoer  had  a  credit 
my  an  automobile  to  transport  liquor  from 
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a  wet  into  a  dry  state,  "so  these  defendan 
without  protection. 

Viewed  in  the  light  of  federal  and  stat 
the  legal  conclusion  of  all  this  is  that  the  v 
of  the  owner  of  this  automobile  finds  the 
the  defendant  herein,  just  the  same  as  if 
mitted  the  crime  himself.  Dobbins  Distille 
States,  96  U.  S.  395; 

Courts  have  said:  "Every  owner  of  pr< 
title  thereto  subject  to  the  authority  of  th( 
regulate  its  use  and  enjoyment  as  to  preve: 
public  nuisances,  and  the  enforcement  of  th 
works  no  legal  wrong."  City  of  Waterloo 
C.  F.  &  N.  R.  Co.,  149  la.  129. 

When  an  automobile  is  used  illegally 
liquor  from  wet  into  dry  territory,  it  is 
not  only  of  Btate  law,  but  is  in  defiance 
statute,  and  this  majority  opinion  refusi 
to  give  effect  to  this  state  law,  but  turns  < 
law  upon  this  same  subject  and  enacted  f 
purpose  that  this  law,  found  in  chapter  187 
was  enacted  to  protect  health  and  good 
seems  to  us  that  it  is  the  duty  of  this  coi 
nize  this  federal  law  and  not  turn  it  do 
technical  construction.  Mugler  v.  Kansas 
623;  New  Orleans  Gas  Co.  v.  Louisiam 
115  U.  S.  650. 

In  the  interpretation  of  the  provisions 
ute,  a  court  should  take  them  to  mean  wt 
and  that  the  legislature  intended  to  say 
If  in  making  an  interpretation  we  find  t 
ceptihle  of  two  meanings,  one  which  carri 
the  law  was  enacted  to  cure,  and  the  other 
the  law  inadequate  to  do  what  was  desir 
complished,  then  the  rule  is  to  give  it  the  i 
accomplishes  the  original  purpose.  "Th 
the  argument  lies  in  part  in  disregarding  tl 
between  a  proceeding  to  abate  a  nuisance, 
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■operty  that  in  the  use  made  of  it  con- 
usance, and  a  proceeding  to  punish  an 
the  crime  of  maintaining  a  nuisance. 
>eeedings  are  entirely  unlike.  The  latter 
nder  the  provisions  of  the  criminal  law, 
f  with  the  person  who  has  violated  the 
iier  is  governed  by  the  rules  which  relate 
ind  its  only  connection  with  persons  is 
■operty  in  which  they  may  be  interested, 
i  declared  by  a  valid  statute  to  be  a 
•med  in  law  to  be  a  nuisance  in  fact,  and 
It  with  as  such.  The  people,  speaking 
representatives,  have  proclaimed  it  to 
nd  injurious  to  the  public,  and  the  law 
te  it.  The  fact  that  keeping  a  nuisance 
38  not  deprive  a  court  of  equity  of  the 
e  the  nuisance."    Carleton  v.  Rvgg,  149 

proceedings  are  entirely  unlike.  "We 
y  statutes  enacted  in  the  name  of  police 
.mong  the  many  prominent  and  recent 
in  apt  discussion  of  this  court  in  State,  v. 
eb.  224,  and  it  is  especially  in  point  be- 
itten  by  the  author  of  the  opinion  from 
dissenting.  The  provisions  of  our  pro- 
curing automobiles  a  nuisance  when  used 
rtation  of  liquor  are  not  unlike  our  game 
'ovides  for  the  forfeiture  of  fish  nets 
ruction.  It  certainly  is  unfortunate  for 
Nebraska  that  the  author  of  the  opinion 
ttning,  supra,  did  not  have  the  same  light 
inspiration  when  he  wrote  the  opinion  in 
'ebraska  v.  J  ones-Han  sen  Cadillac-  Co. 
care  to  pursue  this  matter  further,  he- 
re have  pointed  out  the  fallacy  of  the 
on  and  the  errors  adopted,  and  that  the 
1  has  time  to  pass  a  law  that  will  soon 
•rors  of  this   majority  opinion.     We  be- 
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lieve  it  is  erroneous  and  contrary  to  law,  and 
wrong  from  the  standpoint  of  public  policy, 
because  it  gives  the  wrong  construction  to  . 
intent,  and  further  wrong,  because  it  ia  in  sq 
ilict  with  the  United  States  statute  upon  the  : 
ject  and  enacted  for  the  same  purpose,  and  th 
against  the  policy  of  the  federal  government  an 
morals;  and  we  feel  it  incumbent  upon  us 
little  bit  in  pointing  out  the  errors  we  bi 
court  has  fallen  into.  This  opinion  from  the  s 
of  law,  good  morals,  history,  fact,  and  precedt 
have  upheld  Cass  county  and  the  state  of 

"We  now  face  this  situation  in  enforcing  1 
law.  The  owner  of  an  automobile  can  use  hi 
to  transport  liquor  into  Nebraska  with  impu 
he  has  to  do  is  to  have  some  one  of  his  gang 
chattel  mortgage,  and  under  the  authority  of 
raska  supreme  court  this  selfsame  mortgagee 
his  machine  while  it  is  being  used  to  transp 
in  violation  of  law.  And  because  of  this  situ: 
because  when  an  automobile  is  so  used  it  is  a 
and  should  be  abated  as  the  statute  provides 
mg  the  law  of  forfeiture,  for  these  reasons 
other  points  in  this  dissenting  opinion,  I  canr 
in  the  opinion  as  adopted. 


Francis  M.  W.  Prtce  et  al.,  appellants,  v. 
Lincoln  et  al.,  appellees. 
Filed  March  27,  1919.    No.  20208. 

1.  Municipal  Corporations:  Paviitq:  Intersection.  Under! 
Rev.  St.  1913.  the  term  ■'Intersections"  as  applied  to  st 
that  space  occupied' hy  two  streets  at  the  point  when 
each  other. 

2.   :   :    Petition.     When   a   petition  to   pav 

etreet  by  its  terms  refers  to  the  number  of  a  pav 
created  by  ordinance,  such  petition  will  be  held  to  r 
paving  district  as  created. 
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Price  v.  City  of  Lincoln. 


Equalization:  Notice.  "A  notice  of  the  sitting 
:il  as  a  board  of  equalization  for  the  purpose  of 
osed  special  assessment,  correcting  errors,  hear- 
:c,  Is  sufficient  if  It  comply  substantially  with  tbe 
e  statute  requiring  sucb  notice."  Medland  v. 
249. 

he  district  court  for  Lancaster  county: 
sh,  Judge.    Affirmed. 

on  and  F.  M.  W.  Price,  for  appellants. 

jrson  and  Charles  R.  Wilke,  contra. 

ht  to  enjoin  the  city  of  Lincoln  from 
llect  a  paving  assessment  levied  upon 
estate  owned  by  them.  The  suit  was 
aintiffs  appealed. 

insists  of  the  pleadings,  the  court's 
>f  fact  and  conclusions  of  law,  and  the 
ill  of  exceptions  has  not  been  filed, 
e  that  the  findings  of  fact  are  "war- 
vidence,"  but  they  except  to  the  eon- 

873,  creating  paving  district  No.  190, 
ly,  among  other  things,  that  the  dis- 
ude  that  part  of  Washington  street 
ine  of  Seventh  street  to  the  east  line 
eet."  The  ordinance  then  describes 
unds  the  property  in  the  district  sub- 
mt,  including  that  of  plaintiffs,  and 
iding  to  be  from  lot  line  to  lot  line. 
ic   roadway  to  be   paved  in   said  dis- 

feet,  and  the  cost  of  the  paving  the 
the  cost  of  paving  the  intersections 
i  against  the  propcrtv  in  said  district 
>portion  to  the  benefits  not  exceeding 
g." 

linanee  and  pursuant  to  the  petition. 
et,   that    extends    east    and   west,   was 
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paved  from  the  east  line  of  Seventh  street 
line  of  Sixteenth  street,  and,  as  pointed  o 
tiffs'  brief,  "the  city  council  caused  to  1 
curbed  and  paved  a  thirty-foot  roadway  o 
of  the  thirty-foot  roadway  on  Washingtoi 
Eighth,  Ninth,  Twelfth,  Thirteenth,  Foui 
Sixteenth  streets  from  lot  line  to  lot  line  ai 
street  a  roadway  paved  forty  feet  wide  fi 
to  lot  line,  and  that  the  cost  of  this  extn 
$2,881.72." 

The  argument  of  plaintiffs  is  that  th< 
contemplates  a  continuous  pavement  from 
Sixteenth  street  of  a  uniform  width  of  thir 
are  unable  to  so  construe  the  language  of  th 
The  term  ' '  intersections, ' '  as  applied  to 
defined  as  "the  space' occupied  by  two  sti 
point  where  they  cross  each  other."  ,  City 
v.  Police  Jury  of  Acadia  Parish,  138  La.  ( 
plaintiffs'  construction  of  the  ordinance 
"including  the  cost  of  paving  the  intersects 
be  meaningless. 

Plaintiffs  say  the  petition  ib  insufficient, 
that  "there  is  a  material  variance  betwee* 
nance  creating  and  defining  the  district  ar 
tion  praying  for  the  work."  The  validity  < 
nance  is  conceded.  The  ordinance  provides 
ing  district  No.  190"  shall  extend  "from  tl 
of  Seventh  street  to  the  east  line  of  Sixteei 
The  petition  prays  that  Washington  stree 
"from  Seventh  to  Sixteenth  street  in  paving 
190."  The  language  of  the  petition  adopts 
aries  of  paving  district  No.  190.  Tt  is  or 
an  examination  of  the  record  that  in  t 
plaintiffs  have  no  just  cause  for  complaint. 

Plaintiffs  say  that  the  notice  of  the  sit 
council  as  a  board  of  equalization  is  invalic 
was  a  blanket  notice  and  designates,  not  o 
No.  190,  but  five  or  six  other  districts  as  ■ 
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Engaard  v.  Schmidt. 

much  as  paving  district  No.  190  is  the  first  one  named 
in  the  notice,  we  do  not  see  how  plaintiffs  were  preju- 
diced. In  support  of  their  contention  they  cite  Ambler 
x\  Patterson,  80  Neb.  570,  575,  and  Patterson  v.  Belter, 
91  Neb.  56.  These  cases  do  not  seem  to  be  in  point. 
The  blanket  notices  there  referred  to  were  with  respect 
to  suits  under  the  " Scavenger  Act,"  and  it  was 
held  that,  as  each  tract  involved  a  separate  suit,  the 
notices  should  therefore  be  separate.  The  notice  in  the 
present  case  seems  substantially  to  comply  with  the  re- 
quirements of  section  4535,  Rev.  St.  1913.  MedJand  v. 
Linton,  60  Neb.  249. 

Among  other  things,  the  court  found  that  plaintiffs, 
having  failed  to  appeal  from  the  action  *)f  the  board 
of  equalization,  were  therefore  estopped  from  main- 
taining this  action  and  from  attacking  collaterally  the 
proceeding  therein.  It  is  not  necessary  to  decide  this 
point  because  of  the  view  we  have  taken  upon  the 
merits. 

Finding  no  reversible  error,  the  judgment  of  the 
district  court  is 

Affirmed. 

Letton  and  Cornish,  JJ.,  not  sitting. 


Peter  C.  Engaard,  appellant,  v.  Charles  P.  Schmidt, 

APPELLEE. 

Piled  March  27,  1919.    No.  20402. 

Homestead:  Loan:  Lien.  Where  a  married  man  borrowed  money  and 
at  the  time  informed  the  lender  that  he  intended  to  use  a  part  or 
all  of  it  to  pay  for  a  homestead  previously  purchased  and  con- 
veyed, and  the  money  is  actually  so  used,  such  fact  is  not  suf- 
ficient, when  standing  alone,  to  entitle  the  lender  to  a  lien  for 
the  purchase  price. 

Appeal  from  the  district  court  for  Kearney  county: 
William  C.  Dorse y,  Judge.    Affirmed. 

Neb.  103.— 24. 
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M.  D.  King,  for  appellant. 
J.  L.  McPheely,  contra. 

Dean,  J. 

This  is  an  action  to  foreclose  a  real  estate 
on  three  town  lots  in  Minden.  Defendant  is 
man.  His  wife  did  not  join  in  the  executi 
mortgage.  The  court  granted  a  decree  as 
because  it  was  not  a  part  of  defendant's  . 
From  that  part  of  the  decree  denying  relief 
2  and  3  on  the  ground  that  such  lots  with 
purtenances  constitute  defendant's  homeste 
tiff  appealed. 

The  homeStead  was  of  less  value  than  $2 
two  lots  in  question  here  were  apparently 
defendant  and  deeds  delivered  in  March  and 
He  borrowed  money  from  plaintiff,  a  par 
namely  $80,  he  paid  to  the  vendor  for  t 
February  and  September,  1906.  The  note  anc 
sued  on  bear  date  of  November  17,  1906,  i 
the  principal  sum  of  $200. 

There  is  an  entire  absence  of  proof  of  an 
or  understanding  between  the  parties  tha 
would  use  the  money  to  pay  for  the  lots.  So 
record  discloses,  defendant  was  at  liberty  ' 
money  for  any  purpose  that  he  chose.  It  i 
that  he  did  apply  some  of  the  money 
purposes.  The  transaction  appears  to  have 
a  general  loan.  In  such  case  the  weight  of 
seems  to  be  that  in  the  absence  of  agreement 
does  not  stand  in  the  place  of  the  vendor  s 
entitled  to  a  vendor's  lien  on  the  homestt 
borrower.  13  R.  C.  L.  604,  sec.  67.  The 
a  married  man  borrowed  money  and  told 
at  the  time  that  he  intended  to  use  the  m> 
part  of  it,  to  pay  for  a  homestead  previi 
chased,  and  the  money  is  actually  used  for 
pose,  is  not  sufficient,  when  standing  alone, 
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a  lien  for  the  purchase  price.  Id  the 
ae  parties  did  not  stand  in  the  relation 
purchaser,  nor  was  a  vendor's  or  other 
The  debt  was  created  and  conveyances 
before  the'  loan  was  made.  Plaintiff  did 
lebt  at  the  instance  of  the  debtor,  but 

money  directly  to  him  without  agree- 
ig  the  use  to  which  it  was  to  be  ap- 
»  v.  Sanders,  44  Ark.  504;  Griffin  v. 
'r,  14  Bush  (Ky.)  571;  Carey  v.  Boyle, 
II. 

having  acquired  a  vendor's  lien  upon 
3mises,  and  defendant's  wife  not  having 
secution  of  the  mortgage  upon  the  home- 
perty  herein  claimed  as  a  homestead  is 
subject   to   execution  or  forced   sale   in 

plaintiff's    judgment.      Rev.    St.    1913, 

find  reversible  error.  The  judgment  is 
\  things 

Affirmed. 
d  Cornish,  JJ.,  not  sitting. 


nson,  appellee,  v.   maryland  casualty 
Company,  appellant. 

iled  Mabch  27,  1919.     No.  20432. 

iBilitt  Insurance:  Supersedeas  Bond.  A  "con- 
iyers'  policy,"  insuring  an  employer  against  loss 
ersonal  Injury  to  employees,  which  stipulates  that 
111,  at  its  own  costs,  •  •  •  investigate  all  ac- 
Fend  all  suits  even  if  groundless,  of  which  notices 
"  obligates  the  Insurer  on  appeal  from  a  Judgment 
tie  employee  against  the  employer  to  protect  such 
ng  the  appeal  by  furnishing  a  supersedeas  bond. 

In  an  action  on  a  contractors'  employers'  bond, 
appeals  and  does  not  furnish  a  supersedeas  bond, 
y  pay  the  Judgment  and  maintain  an  action  against 
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John  sun  v.  Maryland  Casually  Co. 

the  insurer  for  an  amount  not  exceeding  the  liabi 
In  the  poll  ley. 

Appeal  from  the  district  court  for  Doug 
Alexander  C.  Troup,  Judge.    Affirmed. 

Montgomery,  Hall  &  Young,  for  appellant 

Lambert,  Shotwell  &  Shotwell,  contra. 

Dean,  J. 

Plaintiff  is  a  contractor  engaged  in  wrec 
ings.  He  recovered  a  judgment  against  thi 
Casualty  Company,  hereinafter  called  the  a 
a  "contractors'  employers'  policy"  for  $6, 
an  additional  sum  of  $300,  as  an  attorney'; 
as  costs.    Defendant  appealed. 

P.  J.  Culver,  an  employee  of  plaintiff,  i 
judgment  against  him  for  $5,000  for  persoi 
sustained  while  engaged  as  a  workman  in  w 
old  courthouse  at  Omaha.  That  judgment  i 
of  the  present  case.  The  company  having  be 
as  the  policy  provided,  took  charge  of  the  ■ 
case  in  the  district  court.  When  the  jud 
rendered  there  against  this  plaintiff,  the  ci 
formed  him  that  it  intended  to  appeal  the  t 
court,  but  that  it  would  not  furnish  a  supers' 
They  wrote  him  that  they  had  "no  doubt  b 
plaintiff  (Culver)  will  now  cause  executio; 
and  levy  it  upon  your  property  if  any  pc 
can  be  made,  and  so,  in  order  to  have  a  rei 
judgment,  it  will  be  necessary  to  furnish 
double  the  judgment  and  costs,  which  woul 
$10,500  or  $11,000,  to  be  absolutely  on  the 
*  *  "  Kindly  let  me  hear  from  you  a 
date  relative  to  the  supersedeas  bond,  and  ofc 

On  the  day  following  the  receipt  of  this  1< 
tiff  notified  the  company,  in  substance,  tha' 
not  furnish  a  supersedeas  bond.  Thereafte 
pany  appealed,  but,  having  failed  to  furni 
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Culver,  the  judgment  creditor,  while  the  case  was 
pending  in  this  court,  caused  two  or  more  executions  to 
issue,  and  finally  levied  on  certain  property  of  plaintiff. 
To  protect  his  property  from  forced  sale,  and  to  pre- 
serve his  credit  generally,  plaintiff  settled  the  judg- 
ment by  giving  Culver  his  promissory  note  for  the  . 
full  amount  of  the  recovery.  Shortly  thereafter  plain- 
tiff and  Culver,  without  notice  to  the  company,  by 
stipulation,  caused,  the  appeal  to  this  court  to  be 
dismissed.  On  refusal  of  defendant  to  pay  plaintiff  the 
amount  of  the  Culver  judgment  with  interest  and 
costs,  this  action  was  commenced. 

The  policy  contains  these  provisions  that  are  mate- 
rial to  this  inquiry:  "The  company's  liability  for  loss 
from  an  accident  resulting  in  bodily  injuries,  including 
death  resulting  therefrom,  to  one  person  is  limited  to 
five  thousand  dollars  ($5,000).  *  *  *  In  addition  to 
these  limits  the  company  will,'  at  its  own  cost  (court 
costs,  and  all  interest  accruing  after  entry  of  judg- 
ment upon  such  part  thereof  as  shall  not  be  in  excess  of 
the  limits  of  the  company's  liability  as  hereinbefore  ex- 
pressed, being  considered  part  thereof)  investigate  all 
accidents  and  defend  all  suits  even  if  groundless,  of 
which  notices  are  given  to  it  as  hereinafter  required,  un- 
less the  company  shall  elect  to  settle  the  claim  or  suit. 
*  *  *  The  company  is  not  responsible  for  any  settlement 
made,  or  any  expenses  incurred  by  the  assured,  unless 
such  settlements  or  expenditures  are  first  specifically 
authorized  in  writing  by  the  company." 

Defendant  argues  that  it  is  not  liable  because  the 
appeal  of  the  Culver  case  was  dismissed  by  stipulation 
without  the  consent  of  the  company.  Defendant's  argu- 
ment is  not  tenable.  The  liability  of  the  company  under 
the  policy  became  absolute  when  the  time  expired  for 
filing  a  supersedeas  bond.  Hence  notice  was  not  re- 
quired. The  Culver  judgment  was  a  source  of  great 
embarassment  to  plaintiff,  in  that  it  prevented  him  from 
obtaining  contracts,  his  prospective  patrons  informing 
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him  that  they  would  not  give  him  employment 
the  Culver  judgment  .remained  unsatisfied  because 
did  not  want  to  be  annoyed  by  garnishment  procee 
and  the  like. 

A  fair  construction  of  the  policy,  which,  if  ambig 
we  are  required  to  construe  most  strongly  agains 
company,  leads  us  to  conclude  that  the  judgment  mt 
affirmed.  Clearly  it  was  not  incumbent  on  plaintiff  1 
percede  the  Culver  judgment.  It  is  equally  clear  tfo 
fendant  was  obligated  by  the  terms  of  the  policy  to  Si 
the  judgment,  or,  if  it  desired  to  appeal,  to  furn 
supersedeas  bond  to  the  end  that  plaintiff's  pro 
might  be  protected  from  execution  and  his  credit  re 
unimpaired.  The  premium  on  the  policy  was  the 
sideration  that  plaintiff  paid  for  this  protection, 
fendant's  contract  with  plaintiff,  as  expressed  ii 
policy,  that  it  would  "at  its  own  cost  *  *  *  in 
gate  all  accidents  and  defend  all  suits"  was  not 
plied  with  by  defendant  when  it  refused  to  furn 
supersedeas  bond.  Plaintiff  was  left  naked  tf 
enemies  while  the  company,  speculated  on  the  resi 
an  appeal.  The  language  of  the  policy  does  not 
.  vent  an  appeal  by  the  company,  but  it  seems  cle 
us  that  it  owed  to  plaintiff  the  protection  afforded 
supersedeas  bond  while  such  appeal  was  pending, 
company  having  failed  to  supersede  the  Culver 
ment,  error  cannot  be  predicated  on  plaintiff's  s 
ment  and  stipulation  with  Culver  to  dismiss  the  a 
without  notice.  Upton  Cold  Storage  Go.  v.  Pacific  t 
Casualty  Co.,  147  N.  Y.  Supp.  765;  Rochester  M 
Co.  v.  Maryland  Casualty  Co.,  143  Mo.  App.  555 
the  present  case  the  recovery  did  not  exceed  the  an 
stipulated  in  the  policy. 

Finding  no  reversible  error,  the  judgment  is 

Affirm 

Cornish,  J.,  not  sitting. 
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7ERLANDER  ET  AL.,  APPELLANTS,  V.   PETER  "WARE 

appellants:  John  L.  Clark,  appellee. 

Filku  March  27,  1919.    No.  20778. 
pplemental  Proceedings:    Issues.     In   supplemental   pro- 
ipon  a  Judgment,  the  parties  to  the  action  cannot  reliti- 
indlngs  upon  which  the  original  judgment  is  baaed. 

rom  the  district  court  for  Douglas  county: 
C.  Troup,  Judge.    Affirmed.  ' 

.  Burbank,  for  appellants. 

Johnson,  contra. 

■ceeding  was  instituted  to  obtain  a  supple-* 
ree  in  the  case  of  Overlander  v.- Ware,  102 

0  which  reference  is  had  for  the  main  facts, 

1  not  be  repeated  here.  In  this  proceeding 
ark,  hereinafter  called  appellee,  prevailed  in 
t  court,  and  all  parties  adversely  interested, 
■  called  appellants,  have  appealed. 

application  for  a  supplemental  decree,  ap- 
ked  an  accounting  for  the  rents,  issues  and 
he  land  involved  during  the  time  the  case  was 
i  this  court  on  appeal.  Appellants  say  in 
:  "This  appeal  involves  the  correct  method 
ing  by  Clark  for  the  120  acres  for  the  years 
917."  They  also  argue  that  appellee  was  a 
f  appellants,  and  that:  "The  court  erred  in 
in^  the  appellee,  John  L.  Clark,  to  account 
lellants  for  the  rents,  issues  and  profits  re- 
tim  from  the  120  acres  of  land,  in  the  form  of 
received  by  him  and  shares  of  the  crops 
tenants  under  him  and  sold  by  him  and  re- 
lim  and  for  the  fair  market  value  of  the  land- 
re  of  the  corn  raised  by  the  said  John  L. 
the  land.     •     *     •     The  court  erred  in  re- 
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quiring  the  appellee,  John  L.  Clark,  to  i 
Uie  reasonable  i-ema!  value  of  tue  land.' 
.iiti  uecree  in  the  main  case,  in  w 
defendant  and  the  appellants  were  ( 
or  cross-petitioners,  provided  that  Cli 
for  the  use  of  the  land  from  the  time  tl 
its  possession  until  the  rendition  of  the 
for  the  years  1914  and  1915,  on  a  C6 
approximating  $3  au  acre.  The  decree  i 
also  makes  provision  that  if  Clark  app 
preme  court  he  would  "pay  the  value 
occupation"  of  the  land  involved  her 
pendency  of  such  appeal.  To  the  sam< 
condition  of  the  supersedeas  bond  that  ' 
Clark  on  appeal.  To  the  foregoing  pi 
decree  and  supersedeas  bond  respectin, 
basis  of  settlement,  appellants  took  no 
the  judgment  of  the  district  court  havir 
by  this  court,  it  seems  to  us  that  the  ju 
and  that  appellants'  argument  for  a  f 
different  basis,  namely,  a  tenant's  share 
case  was  pending  in  this  court  on  appeal 
The  issue  in  question  has  been  determint 
of  the  district  court  in  the  main  case 
firmance  here.  Appellants,  with  knowle< 
and  in  the  absence  of  mistake  or  of  fi 
.quiescixl  in  the  judgment,  cannot  now  in 
proceeding  in  the  same  case,  where  t 
the  issues  are  the  same,  take  a  differei 
in  prejudicial  to  the  adverse  party.  It 
basis  of  settlement  that  appears  in  the 
ing  on  all  parties  alike,  and  all  are  alikt 
substituting  a  different  basis.  16  Cyc, 
C  L.  702,  sec.  29. 

We  find  no  reversible  error.     The  ji 

Cornish,  J.,  not  sitting. 
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.  Advance  Rumley  Thresher  Co. 


PELLEE,v.  Advance  Rumley  Thbesheb 

JoMPANY,  APPELLANT. 
Mabch  27,  1919.     No.  20269. 


a  a.  trial  before  a  Jury 
Is  baaed  on  conflicting  evidence,  tbe  verdict 
bed  unless  clearly  wrong.  The  evidence  ex- 
jfficient  to  support  the  verdict  of  the  Jury. 

e  district  court  for  Kearney  county : 
,  Judge.     Affirmed. 

for  appellant. 

F.  L.  Carrico,  contra. 


ition  is  one  in  replevin  for  the  \ 
iring  outfit.  Plaintiff  purchased  a 
>m  the  defendant  and  gave  a  mortgage 
;  payment  of  three  promissory  notes, 
August  1,  1914,  for  $250,  due  August 
400,  due  September  1,  1915,  and  one 
atember  1,  1916,  and,  in  addition  to 
on  the  machine,  plaintiff  assigned  and 
o  collectors  of  the  defendant  to  take 
s  and  to  apply  the  same  on  the  notes. 
lor  defendant,  as  the  record  discloses, 
junts  of  the  payments  that  were  made 
is  way.  At  the  close  of  tbe  threshing 
defendant  took  over  the  threshing 
ded  to  advertise  it  for  sale.  The 
imenced  this  action  in  replevin. 
the  case,  defendant  introduced  three 
ioned)  in  evidence  which  bore  indorse- 
>  only  $156.99,  claiming  there  was  due  it 
697.14,  found  to  be  defendant's  special 
eshing  outfit.    The  defendant  claimed 
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the  burden  of  proof  in  .support  of  payment  was  up 
Uie  plaintiff.  The  plaintin  assumed  tins  burden  a 
undertook  to  prove  payment,  and  the  record  disciot 
this  proof  was  unsatisfactory  and  not  at  all  clear  becai 
nis  statement  as  to  payments  was  only  general:  For 
stance,  he  was  asked  the  question  as  to  how  much 
had  paid  on  the  $400  note.  His  reply  was:  "1  do: 
know  for  sure  if  I  have  or  not."  On  the  other  hand,  1 
showing  and  the  evidence  on  behalf  of  the  defend! 
was  just  as  haphazard,  careless,  and  indefinite,  a 
uu  satisfactory  as  was  that  of  the  plaintiff.  There 
also  evidence  iu  the  record  that  there  were  other  no' 
because  of  a  former  transaction  for  another  threshi 
outfit  from  this  same  company.  There  is  another 
stance  in  thia  case  which  may  have  helped  the  jury 
disbelieve  the  defendant  and  to  believe  the  plaintiff, 
witness  by  the  name  of  Thorp  swore  he  found  tht 
notes  sued  upon  in  the  files  of  the  defendant  compan; 
office  at  Lincoln ;  and  he  also  swore  that  he  did  not  ti 
possession  of  defendant's  office  in  Lincoln  until  Si 
tember  1,  1916,  and  that  nothing  had  been  paid  on  1 
notes  since  he  had  taken  charge  of  the  business.  It 
evident,  therefore,  that  the  defendant  knew  but  lit! 
if  anything,  and  placed  but  little  value  upon  th< 
notes,  and  knew  scarcely  anything  about  the  entire  m 
ter,  and  its  showing  is  just  as  unsatisfactory  in  1 
record  as  is  that  of  appellee.  There  was  no  effort 
all  made  to  show  that  anything  was  done  by  the  agei 
of  the  appellant  to  collect  these  notes  sued  upon.  Neitl 
was  there  any  effort  made  to  show  that  any  paymi 
was  made  on  these  notes  other  than  those  shown 
indorsement  heretofore  referred  to.  ■  As  the  recc 
stands,  the  plaintiff  had  sworn  as  to  the  manner 
which  he  had  paid  the  $1,000.  Then  it  was  incumbi 
upon  the  defendant  and  it  ought  to  have  met  that  tes 
mony  by  showing  through  its  agents  that  such  paymei 
had  never  been  made. 
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ssue  resolves  itself  down  to  the  square  pro- 
ild  we  disturb  the  verdict  of  a  jury  based 

conflict  of  evidence,  where  the  weight  of 
)reponderates  in  favor  of  plaintiff!  This 
my   times  held   that,   where   the    issue    is 

a  finding  of  fact,  the  verdict  will  not  be 
■ss  clearly  wrong.  As  there  was  no  error  in 
ns,  and  the  verdict  being  based  squarely 
lict  of  evidence,  we  adhere  to  the  former 
3  court. 
iiit  is 

Afeibmed. 
T.,  not  sitting. 


;aster,  appellant,  v.  Graham  Ice  Cream 
Company  et  al.,  appellees. 
Filed  Mabch  27,  1919.    No.  20421. 

lit:  Wc  semen's  Compensation  Act:  Action  Against 
Under  the  provisions  of  section  3659,  Rev.  St. 
loyee  has  the  right  to  sue  a  third  party  lor  dam- 
ough  his  employer  has  settled  with  the  employee  In 
ith  the  provisions  of  the  workmen's  compensation 
te  his  employer  a  party  to  the  action. 

n  the  district  court  for  Douglas  county: 
[edick,  Judge.    Reversed. 

umbaugh,  for  appellant. 

torn,  contra. 

mmenced  an  action  against  defendant  to 
$es  for  personal  injuries  received  growing 
?ged  negligence  of  the  Graham  Ice  Cream 
lintifi"  was  an  employee  of  the  Baker  Ice 
pany,  who  had  contracted  to  install  some 
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machinery  for  the  Graham  Ice  Cream  Co 
Ice  Machine  Company  settled  with  the  p] 
the  provisions  of  the  workmen's  compensa 
refused  to  proceed  further  and  to  comma 
for  damages  against  the  Graham  Ice  Cream 
hehalf  of  the  plaintiff.  So  plaintiff,  as  is 
dor  the  statute,  commenced  an  action 
defendants  to  recover  damages. 

Now  the  issue  is:  Can  the  plaintiff  i 
action  under  the  provisions  of  section  3( 
1913?  It  is  claimed  that  plaintiff  suffered 
injuries  and  damages  growing  out  of  the  car 
negligence  of  the  Graham  Ice  Cream  Comp 
a  third  party  to  the  provisions  of  the  woi 
pensation  act.  In  other  words,  after  hai 
compensation  under  this  act,  does  that  bar  ] 
commencing  an  independent  action  in  dan 
the  Graham  Ice  Cream  Company  ?  Um 
visions  of  section  3659,  the  legislature  ; 
yond  question,  to  give  to  the  injured  emp 
of  action  where  the  injury  complained  of 
carelessness  or  negligence  of  a  third  ps 
hold  that  plaintiff  has  the  right  to  mainta 
of  action  under  section  3659,  and  is  bou 
provisions  to  strictly  follow  the  procedure 
and,  in  case  of  recovery  of  damages,  the  fi 
distributed  in  the  matter  of  expense,  et< 
provisions  of  this  act.  Evidently  the  intern 
lature  was  not  to  limit  an  employee  to  the  i 
of  the  workmen's  compensation  act;  but 
matter  of  justice,  the  employee  was  en 
cover  a  greater  compensation  than  is  provi( 
;:ct,  then  he  had  the  right  to  proceed  un 
visions  of  section  3659,  and  to  recover  a 
jury  would  warrant  for  his  damages  and  : 
after  so  recovering,  to  deduct  therefrom  t 
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expenses  which  his  employer  had  been  to  in  paying 
out  under  the  provisions  of  the  act.  In  other  words, 
the  plain  provisions  of  this  act  must  be  carefully 
and  accurately  followed  in  all  of  its  provisions.  It  is 
valid,  and  the  plaintiff  is  entitled  to  whatever  pro- 
visions of  compensation  there  may  be  growing  out  of 
this  act.  The  Baker  Ice  Machine  Company  is  simply 
subrogated  to  the  position  of  the  plaintiff  herein,  and  in 
case  the  Baker  Ice  Machine  Company,  after  having  set- 
tled with  the  employee  under  the  workmen's  compensa- 
tion act,  refuses  to  go  ahead  any  further,  and  washes 
its  hands  of  the  whole  proceeding,  then  plaintiff  should 
not  be  prevented  from  proceeding  uuder  the  pro- 
visions of  this  act,  as  he  has  done  in  this  case. 

This  case,  therefore,  is  reversed  and  remanded  for 
further  proceedings. 

Revebsed. 

Cornish,  J.,  not  sitting.  , 

Letton,  J.,  concurring. 

I  concur  for  a  different  reason.  Mv  view  is  that 
plaintiff's  right  of  action,  if  any,  against  the  Graham 
Ice  Cream  Company,  a  third  person  with  whom  he  had 
no  contractual  relations,  is  not  given  by  the  workmen's 
compensation  act,  and  that  section  3659,  Rev.  St.,  1913, 
allowing  the  subrogation  of  the  employer,  is  merely  to 
provide  for  the  reimbursement  of  the  employer  for  pay- 
ments made  by  him  to  the  injured  person,  under  the 
provisions  of  that  act. 

If  the  employer,  after  paying  the  amount  of  the 
statutory  compensation,  refuses  or  neglects  to  bring  his 
action  against  the  negligent  third  party,  this  does  not 
deprive  the  injured  person  of  his-  right  of  action  against 
the  wrongdoer,  but  he  should,  as  in  this  action,  make  his 
employer  and  the  alleged  wrongdoer  both  parties  to  the 
action.  In  such  case,  he  is  entitled  to  recover  his 
damages  from  the  third  party,  less  the  compensation 
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paid,  as  provided  in  section  3659,  and  the  em] 
he  asks  tor  the  relief,  will  be  entitled  to  a  , 
equal  to  the  amount  of  the  compensation  he  I 
Smale  v.  Wrought  Washer  Mfg.  Co.,  160  \ 
Otis  Elevator  Co.  v.  Miller  &  taine,  240  Fee 
This  section  should  be  construed,  not  to  d 
injured  person,  but  to  do  justice  between  hin: 
employer.  * 

Sedgwick,  J.,  agrees  with  this  concurrence. 


James  C.  Kinsleb,  appellant,  v.  Casualty  Co: 
America,  appellee:  Jesse  S.  Phillips,  In' 
appellee. 

Filed  Mabch  27,   1A19.     No.   20644.  ■ 

1.  Insurance:'  New  York  Corporation:  Insolvency:  Aom 
of  Assets.  In  case  of  the  Insolvency  ol  an  Insurance 
organized  under  the  statutes  of  New  York,  the  Interve: 
the  insurance  commissioner  of  that  state,  has  the  rlgh 
of  the  Insurance  laws  of  that  state,  and  It  Is  his  du 
charge  of  all  the  property  and  credits  of  the  Insolvent 
In  this  state,  and  to  administer  them  in  behalf  of  its  c 

2.   :  :  .    By  virtue  of  the  chartered  rl 

pellee  which  Nebraska  recognized  and  accepted,  this 
has  the  title  to  all  the  property  and  credits  of  the  d< 
Nebraska  as  well  ae  New  York,  for -the  purpose  of  se 
creditors. 

3.  Corporations:  Insolvency:  Assets:  Administration  by 
ficer.  When  a  legislature  provides  for  a  state  officer 
ter  the  affairs  of  a  corporation,  and  to  settle  with  II 
In  case  It  becomes  Insolvent,  this  condition  is  a  chart 
the  corporation,  and  this  right  follows  a  corporation  • 
goes. 

Appeal  from  the  district  court  for  Douglas 
William  A.  Redick,  Judge.    Affirmed. 

James  C.  Kinsler,  pro  se. 
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laxweU  &  Crossman  and  Crane,  Boucher  £ 


e  herein  is  a  foreign  corporation,  with  us 
e  of  business  in  tne  city  of  Aew  York,  in 
lew  York.  The  appellant  is  a  resident  of 
nana,  and  he  begins  this  action  to  recover 
m  in  the  sum  ol  $054.73,  and  attaches  and 
One  J  esse  S.  Phillips,  insurance  com- 
;he  state  of  New  York,  intervened  on  the 
'  May,  1917,  by  virtue  of  section  63  of  the 
tes  on  insurance  in  the  state  of  New 
urt  found  for  the  intervener,  and  plaintiff 

ted  that  appellant  herein  performed  the 
vhich  he  brings  this  cause  of  action.  In 
case  where  there  is  no  dispute  about  the 
estion  is :  What  is  the  proper  application 
n  admitted  situation  f 

contends  that  the  Casualty  Company  of 
llee,  herein,  came  into  the  state  of  Nebras- 
lome  state  of  New  York  to  do  a  general 
■ance  business;  that  at  the  time  it  eame 
lined  a  license  to  do  business  it  snb- 
n  the  laws  of  the  state  of  Nebraska;  that 
mtract  with  the  appellant  (a  Nebraska 
rforni  certain  legal  services:  that,  by  rea- 
ning  these  duties,  the  appellee  became  in- 
ellant.  This  is  admitted  by  appellee.  Then 
s  the  liability  here  we  are  met  with  the 
Why  the  intervention  of  the  insurance 
of  New  York?  Can  he  take  over  and 
?half  of  the  creditors  of  Nebraska  the 
le  anpellee  herein* 

■f  New  York,  under  whose  authority  the 
imissioner  intervenes,  gets  into  this  case 
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by  a  New  York  statute.  He  has  the  power,  and  it  is  his 
statutory  duty,  to  take  charge  of  the  insolvent  appellee 
herein,  and  to  administer  all  of  the  credits  and  pay  off 
the  indebtedness  out  of  the  assets  of  the  insurance 
company.  By  virtue  of  the  charter  rights  of  appellee 
herein,  which  Nebraska  recognizes  and  accepted,  this 
intervener  has  the  exclusive  and  absolute  title  to  all 
property  involved  the  same  as  though  he  were  an  in- 
dividual owner,  and  anything  that  an  individual  can 
do  in  managing  his  own  property  this  insurance  com- 
missioner, intervener  herein,  can  do  under  and  by  vir- 
tue of  its  charter  rights  which  it  gets  from  section  63 
of  the  New  York  statutes.  When  the  intervener 
became  a  party  by  virtue  of  statute  to  the  case 
herein,  then  all  the  rights,  powers  and  au- 
thorities that  the  casualty  company  have  exercised  under 
its  charter,  are  now  subrogated  to  the  intervener  herein. 
In  summarizing,  then,  we  say  all  the  rights  and  in- 
terests in  every  respect  have  been  taken  over,  and  all 
the  titles  to  property  involved,  by  this  intervener,  by 
virtue  of  statutory  authority  which  Nebraska  has 
recognized  and  accepted.  This  New  York  statute  upon 
which  this  insurance  company  is  based,  and  which  is 
a  part  of  its  charter,  was  enacted  in  the  first  place  for 
the  purpose  of  liquidating  insolvent  insurance  com- 
panies, and  this  appellee  was  insolvent  and  in  the 
hands  of  the  insurance  commissioner  of  New  York, 
the  appellee  herein,  before  these  attachment  proceedings 
were  commenced.  The  intervener  then  is  here  by  statu- 
tory authority  to  wind  up  the  affairs  of  this  corpora- 
tion, and  this  is  the  purpose  for  which  the  title  to  the 
property  of  the  appellee  insurance  company  is  taken 
over,  and  it  is  all  done  for  the  benefit  of  creditors. 
Nebraska  recognized  this  right  when  it  issued  a  license 
for  this  company  to  do  business  in  this  state,  and  there 
is  nothing  to  prevent  the  enforcement  of  this  condition 
in  the  state  of  Nebraska.     It  follows  that  every  con- 
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ry  restriction  of  the  state  of  New  York 
power  of  existence  to  the  appellee  herein 
iver  and  mnst  he  respected  and  followed 

The  state  of  Nebraska,  when  it  issued 
appellee  herein,  was  charged  with  notice 
nd  conditions  and  the  basis  of  authority 
ppellee  did  business,  and  thus  entering 
and  performed  service  for  the  appellee, 
lso  with  notice  that  these  contracts  and 
one  with  the  company  were  subject  to 
al  law  of  its  existence,  and  this  charter 

it  was  a  condition  precedent  to  its 
3ss  in  the  state  of  Nebraska  that  it  was 
m  63  of  the  New  York  statute,  and  this 
pith  the  company  wherever  it  went  tfnd 
state  it  obtained  license  to  do  business, 
e  respective  state  in  which  it  was  doing 
if  the  company  should  become  insolvent, 
)  pay  its  debts,  all  of  the  property,  as- 
its  of  every  character  should  be  taken 
ic  the  absolute  property  of  the  insurance 
if  New  York.  This  property  and  these 
ect  to  every  provision  of  its  charter  right. 
a  that  the  insurance  commissioner  is  the 
express  trust,  and  in  this  capacity  and 
aids  all  of  the  property  of  the  insurance 
id  in  behalf  of  the  creditors  thereof.  The 
ilothes  this  commissioner  with  this  trust, 
,  constitutes  part  of  the  charter  of  the 
do  business  which  Nebraska  assented  to 
granted  license.     Bockover  v.  Life  Ass'n 

Va.  85. 
trenuously    contends    that    in    an    action 
i  attachment  will  be  sustained  to  protect 
litor  against  the  claim  of  a  receiver  of  a 
ation.      That    position    is    qualified    and 
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limited  by  circumstances,  and  is  not  abs 
position  is  not  in  point  here  because  it  o 
proposition  that  Nebraska  accepted  the  c< 
limitations  and  authority  of  this  charter  w 
with  the  company  into  the  state  to  get  t 
business.  In  support  of  this  proposition,  ■ 
Willitts  v.  Waits,  25  N.  Y.  577.  This  is  no 
any  proposition  herein  involved,  because  tt 
of  section  63  of  the  New  York  statute  in  18 
this  case,  because  this  was  handed  down  i 
3871.  The  statute  governing  the  situatic 
enacted  in  1875,  four  years  later.  AIbo  Kt\ 
45  N.  Y.  86,  is  likewise  not  in  point,  for  the 
the  statute  of  1875  has  overruled  this  case. 
Corn  Exchange  Bank  v.  Rockwell,  58  HI. 
not  in  point  here,  because  there  is  no  st. 
state  of  Illinois  providing  for  a  situati 
New  York  statute.  In  the  absence  of  stati 
tion,  counsel's  cases  would  be  absolutely  i 
would  be  decisive  of  the  issue;  but  the  ii 
controlled  by  common  law  or  court  de 
rather  is  a  plain  rule  provided  by  statut 
ought  to  follow.  Then  counsel  cites  a  di 
case  in  Zacher  v.  Fidelity  Trust  &  Safet 
106  Fed.  593,  but  it  does  not  reach  the  i 
have  here,  because  we  have  the  title  to  t 
vested  in  the  insurance  commissioner  abs< 
admit  that  the  state  owes  a  duty  to  its  citi 
tect  them  against  the  removal  from  our  ju 
property  here  located  of  insolvent  foreign  ( 
but  foreign  corporations  came  here  with  tr 
limited,  checked  and  hemmed  in  by  a  fort 
the  statute  of  their  home  state;  and,  whe 
admitted  a  corporation  under  these  con 
specific  provisions,  it  is  bound  by  it,  and 
into  solemn  contract  to  recognize  the  po\ 
conveyed,  and,  under  a  situation  like  this, 
lief  a  domestic  creditor  can  have  is  to  com 
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terms  and  conditions  under  which  they  were  granted 
license  to  do  business.  When  the  appellee  obtained 
license  and  entered  into  contract  with  this  state  to  do 
business  herein,  it  expressly  reserved  the  right  to  have 
its  affairs  and  all  property  interests  adjudicated  with 
reference  to  the  insurance  commissioner  of  New  York. 
Chief  Justice  Waite  has  held  this  New  York  law, 
which  creates  this  trust,  makes  of  the  intervener  herein 
the  statutory  successor  of  the  corporation,  for  the  pur- 
pose of  winding  up  its  affairs.  This  intervener  is  an 
officer  of  the  state  of  New  York,  and  represents  in  this 
court  the  sovereign  authority  of  a  sister  state  in  the 
performance  of  these  duties,  and  he '  appears  in  the 
courts  of  Nebraska,  not  as  an  appointee,  but  as  the 
statutory  successor  of  this  corporation  to  wind  up  its 
affairs.  The  corporation  proper,  by  statute,  is  elimi- 
nated.   Relfe  v.  Bundle,  103  TJ.  S.  222. 

Nebraska,  in  dealing  with  this  corporation,  must  deal 
with  it  subject  to  the  rights  and  privileges  which  the 
state  of  New  York  conferred.  It  is  true  that  this 
statutory  successor  has  no  extraterritorial  power,  and 
his  acts  and  official  duties  must  be  confined  within  the 
borders  of  the  state  of  New  York.  It  is  also  true  that 
a  corporation  is  a  creature  of  legislation  and  is  endowed 
with  whatever  powers  its  creator  desires  to  give  it, 
and  it  is  again  true  that  the  legislature  can  provide 
how  and  when  an  officer  shall  be  called  into  being  for 
the  purpose  of  managing  and  directing  certain  affairs. 
Then  it  follows  that,  when  the  legislature  create  a  state 
officer  to  administer  the  affairs  of  a  corporation,  and 
to  settle  with  its  creditors  when  it  becomes  insolvent, 
this  condition  is  a  basis  of  the  charter  rights  of  the 
corporation,  and  this  right  follows  the  corporation 
wherever  it  goes.  Nebraska  recognized  this  when  it 
issued  a  license  for  the  appellee  herein  to  do  business. 
If  Nebraska  did  not  want  to  recognize  this  risht,  or  this 
condition  upon  which  appellee  entered  into  business  in 
this  state,  it  should  have  withheld  the  license.     This 
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state  was  not  compelled  at  any  time  to  permit  it  t 
business,  but,  having  done  so,  without  restriction, 
bound  by  the  conditions  of  the  corporate  existent 
the  appellee  to  recognize  and  did  recognize  the  New 
statute,  and  said  to  this  corporation,  in  recognitio 
its  charter  rights,  that  Nebraska,  as  a  condition 
cedent  to  issuing  a  license,  recognized  the  power 
authority  of  the  statute  that  forms  the  basis  oi 
existence. 

This  is  an  attribute  of  its  charter  and  governs 
Bohitely.  All  of  these  things  being  true,  there  is 
one  thing  this  court  can  do,  and  that  is,  to  affirm 
decision  of  the  court  below,  and  in  support  of  t 
views  herein  expressed,  see  Converse  v.  Hami 
224  U.  S.  243;  Bernheimer  v.  Converse,  206  U.  S. 
Martyne  v.  American  Union  Fire  Ins.  Co.,  216  N.  Y. 

Affirm) 

Sedgwick,  J.,  not  sitting. 


Antonia  Pitelka,  plaintiff,  v.  Frank  Pitelka,  appei 
Mamie  G.  Beal,  appellant. 
Pilbd  March  27,  1919.    No.  20771. 

1.  Attachment:  Jurisdiction:  Irregularities.  The  rule  obtal: 
Nebraska  that,  by  an  affidavit  for  and  publication  of  notl 
the  pendency  of  an  attachment  suit,  the  court  obtains  Juried: 
by  the  levy  of  the  attachment:  and  subsequent  lrregularlll 
a  proper  proceeding  render  the  proceedings  voidable,  bui 
void.     Crowell  v.  Johnson,  2  Neb.  146. 

2.   :  — ; .    Held,  Id  the  Instant  case,  that  affidavit  for 

Ice  by  publication  and  published  notice,  when  construed  togi 
gave  the  court  Jurisdiction  to  sell  this  property  at  sheriff's 

Appeal  from  the  district  court  for  Douglas  cou 
Willis  G.  Sears,  Judge.    Reversed,  ivitk  directions. 

Murphy  <&  Winters,  for  appellant. 

Morsman,  Maxwell  &  Grossman,  contra. 
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J- 

itiff  some  years  ago  recovered  a  judgment 

defendant  in  the  court  of  common  pleas  - 
a  county,  Ohio,  for  $1,200.  The  Ohio  court 
of  general  jurisdiction  and  it  is  admitted 
lal  service  was  regularly  had  upon  the 
The  judgment  is  valid  in  all  respects  and  no 
ver  has  been  paid.  Suit  was  commenced  in 
flnty  on  the  judgment.  On  July  21,  1917, 
for  attachment  was  filed,  which  is  in  words 
following : 

low  Antonia  Pitelka,  plaintiff  in  the  above 
ion,  and  being  first  duly  sworn  on  oath 
1  says  that  the  claim  in  this  action  is  for 
minor  children  of  the  defendant  based  upon 
of  the  court  of  common  pleas  in  Cuyahoga 
te  of  Ohio,  for  the  amount  of  $2,500,  being 

of  judgment  with  interest  thereon.  Af- 
f  says  that  said  claim  is  just,  and  that  plain- 
as  affiant  believes,  to  reoover  thereon  the 
500.  Affiant  further  states  that  said  dc- 
»  nonresident  of  the  state  of  Nebraska,  and 
ason  persqjttrT  service  cannot  be  had  upon 
t  furtheysays  that  the  defendant  is  a  join! 
lot  W;  block  86,  South  Omaha.  Douglas 
jrajrffa,  as  surveyed,  platted  and  recorded, 
lottc  64,  South  Omaha,  Nebraska.  Plaintiff 
president  of  the  state,  this  verification  is 
r  attorney,  Henry  J.  Beal.   (Signed)  Henry 

of  attachment  was  subsequently  issued  and 
i  had  by  publication.  The  followng  notice 
led  in  a  newspaper  from  August  9,  1917, 
30,  1917,  both  days  inclusive.     The  notice 

ik  Pitelka,  nonresident  defendant:  You  are 
fled  that  on  the  21st  day  of  July,  1917,  tho 
district  court  of  Douglas  County,  Nebraska, 
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issued  an  order  of  attachment  for  the  sum 
and  costs  of  suit,  in  an  action  pending  in  tfc 
court  of  Douglas  county,  Nebraska,  wherein 
Piteika  is  plaintiff  and  Frank  Piteika  is  defen 
that  your  interest  as  an  heir  of  Frank  Pi 
ceased,  in  the  following  described  real  estate 
attached,  to  wit:  Lot  14,  block  86,  and  lot  5, 
South  Omaha,  now  a  part  of  Omaha,  Dougla 
Nebraska,  as  surveyed,  platted  and  record 
are  required  to  answer  this  petition  on  or  t 
24th  day  of  September,  1917.  (Signed)  Antoui 
Plaintiff." 

It  is  admitted  that,  after  the  publication 
pleted,  the  sheriff  of  Douglas  county    levied 
sold  the  undivided  one-ninth  interest  of  defenc 
in  to  lot  14,  block  86,  city  of  South  Omaha, 
county,  Nebraska,  to  one  Mamie  G.  Beal,  for 
of  $1,340,  she  being  the  highest  and  best  bit 
also,  at  the  same  time  and  place,  Mamie  G. 
of   the    parties    herein,    purchased   the   undiv: 
ninth  interest  of  Frank  Piteika,  defendant,  al 
sale,  to  lot  5,  block  64,  city  of  South  Omaha 
county,   Nebraska,  for  the  sum  of  $45,   she" 
highest  and  best  bidder. 

These  in  the  main  are  the  admitted  facts, 
fendant  insists  that  the  court  was  without  ju 
to  sell  the  real  estate  in  question.  He  arg 
That  the  service  by  publication  is  insufficient 
that  the  affidavit  filed  by  plaintiff  on  July  '21 
lieient  under  the  statute  for  constructive  seV 
(3)  the  published  notice  by  plaintiff  is  nof, 
under  the  statute  to  give  the  court  jurisdictio 
are  the  propositions  that  we  are  called  up< 
tc-rmine. 

This  defendant  was  a  nonresident  of  Nel 
the  commencement  of  these  proceedings.  Se: 
had  upon  him  as  provided  by  section  7641, 
1913.     Upon  the  sufficiency  of  this  service  de; 
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ie   court  to   render  proper  judgment 

und  with  the  affidavit  for  order  of 
en  the  sheriff  levied  on  the  real 
issession  of  it  under  an  attachment, 
ng  being  purely  an  action  in  rem,  it 
:ourt  had  jurisdiction  over  the  prop- 

i  for  many  years  past  a  conflict  on 
hat  constitutes  a  sufficient  service  by 
7estcott  v.  Archer,  12  Neb.  345,  it  was 
and  technical  description  of  property 
icessary  to  give  the  court  jurisdiction. 
w  seems  to  be  to  take  into  considera- 
fiidavits  and  proceedings  had  in  the 
ant,  and,  if  all  the  proceedings  taken 
requirements  of  the  statute,  then  the 
te  and  the  court  has  acquired  juris- 

Crowell  v.  Johnson,  2  Neb.  146,  held 
ained  jurisdiction  in  rem  by  a  levy  of 
hat  subsequent  irregularities  did  not 
in  a  proper  proceeding  void, 
ar  from  the  rule  laid  down  in  the 
t  the  court  in  the  present  case  had 
n  where  it  acquired  possession  of  the 
,  and  this  judgment  was  therefore  only 
rver  at  any  time  void.  To  the  same 
Dahforth,  71  Neb.  722,  although  Judge 
1  important  caseB  has  strenuously  con- 
iier  rnle;  that  is,  Westcott  v.  Archer, 
ority  opinion  in  the  Westcott  case 
[gment  is  void  for  the  reason  that  the 
of  the  bringing  of  the  suit  was  de- 
ssion  of  a  description  of  the  property 
at  is  the  rule  contended  for  in  this 
ierein  Justice  Lake  dissented,  and  the 
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rule  pointed  out  in  the  dissent  is  the  rule  thai 
now  to  prevail  in  this  state. 

The  case  of  Westcott  v.  Archer  has  been  overr 
distinguished,  and  it  has  been  held  that  the  co' 
obtained  jurisdiction  by  publication  if  the  proce 
affidavit  and  published  notice  for  service  subst; 
contain  the  elements  and  provisions  of  the  e 
that,  if  in  an  attachment  proceeding  some  elei 
contained  in  the  affidavit  which  was  left  out 
published  notice,  then  the  showing  is  sufficie 
service  is  complete. 

This  court  has  held  in  McCormick  v.  Padd> 
Neb.  486:  "An  affidavit  for  service  by  public* 
sufficient  if  it  states  the  nature  of  the  cause  of 
*  *  *  and  that  service  of  summons  cannot 
upon  the  defendant,  or  defendants,  within  the 
This  follows  the  rule  laid  down  in  Crowell  v.  J< 
supra.  This  rule  above  quoted  was  again  f< 
in  Fonts  v.  Mann,  15  Neb.  172. 

It  is  axiomatic  that  the  notice  complained  of 
instant  case  was  sufficient  to  advise  the  defend 
bis  interest  sought  to  be  affected  by  the  proci 
instituted. 

In  the  case  of  Greebe  v.  Jones,  15  Neb.  312, 
Maxwell  insisted  upon  the  rule  laid  down  in  11-' 
r.  Archer,  supra.  Justice  Lake,  dissenting,  agai 
that  notice  will  be  entirely  conformable  to  the  r 
ments  of  the  statute  if  it  contains  "summary 
ment  of  the  object  and  prayer  of  the  petition,  n 
the  court  wherein  it  is  filed,  and  notify  the  per: 
persons  thus  to  he  served,  when  they  are  requi 
answer."  This  the  notice  in  the  instant  case 
plished  completely. 

Thus  this  contest  went  on  until  the  rule  con 
for  in  the  Westcott  case,  supra,  has  finally  been  s< 
distinguished  as  to  completely  overrule  it. 

Now,  it  is  admitted  that  no  complaint  is  made  b 
the   writ   of   attachment   levied    upon   this    real 
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larly  issued;  that  the  court  acquired  juris- 
■er  the  property  "so  far  at  least  as  to  render 
idings  lawful."  Then  it  is  true  that  juris- 
■  this  extent  is  not  lost,  and  thus  we  follow 
.  Johnson,  supra,  and  Darnell  v.  Mack,  46  Neb. 
t  court  in  the  Darnell  case  again  overruled  the 
case. 

ief  defect  in  the  notice  was  that  it  did  not 
describe  the  property  attached.  In  Grebe  v. 
pra,  the  court  rendered  judgment  in  an  action 
the  land  had  been  attached.  The  defendants 
residents,  the  published  notice  did  not  proper- 
e  the  land  attached.  In  that  case  upon  appeal 
■ity  court  again  held  that  the  notice  was  suf- 
id  thus  overruled  Westcott  v.  Archer,  supra. 

would  appear  that,  so  far  as  a  minor  defect 
»tion  of  land  in  notice  is  concerned,  it  is  the 
is  court  that,  if  the  notice  substantially  com- 

the  statute  and  notifies  the  party  of  the  kind 
icter  of  the  proceeding  and  when  the  judg- 

be  taken,  and  for  how  much,  and  in  what 
e  land  is  located,  then  the  statute  has  been 
7  complied  with. 

ie  conclude,  after  a  careful  examination  of- 
araska  cases,  decisive  of  the  point  here,  that 
'it  and  notice  by  publication  is  sufficient  to 
court  jurisdiction.  The  sale  was  regular  in 
ts  so  far  as  the  record  discloses,  and  we  be- 
rule  laid  down  in  Jones  v.  Danforth,  71  Neb. 
e  rule  that  should  be  followed  in  the  instant 
ar  as  it  applies. 

int  raised  another  question,  namely,  that  of 
leffis.  This  question  was  raised  after  the 
had.  It  would  seem  that  the  only  person  who 
perly  raise  that  question  was  the  administra- 
i  record  does  not  disclose  that  these  pro- 
affected  in  any  way  the  property  being  ad- 
1  upon.    The  instant  case  is  not  an  attempt 


NEBRASKA  REPORTS. 


Union  Co-operative  Co. 


to  levy  upon  the  interest  of  a  deceased 
rather  upon  the  interest  of  the  defendant  ii 
The  administrator  made  no  objection.  There 
erty  of  a  deceased  person  here  against  which 
tiff  has  a  claim,  but  the  object  and  purpose  of 
if  the  question  of  custodia  legis  were  invo' 
be  to  levy  upon  the  identical  property  in  tl 
the  administrator,  and  the  rule  is  for  one 
claim  to  file  it  with  the  probate  court ;  and  tl 
levied  upon  here  is  in  no  sense  of  the  word  ii 
the  law  but  simply  is  the  property  of  this  de 

The  court,  then,  having  full  and  complete  j 
the  purchaser  and  appellant  in  this  case  is 
the  sheriff's  deed  conveying  to  her  whate\ 
or  title  the  defendant  had  in  the  real  estal 
The  appellant,  Mamie  (J.  Beal,  being  the  1 
best  bidder  at  the  sheriff's  sale,  which  was  i 
legal,  is  entitled  to  a  conveyance  of  the 
title  of  the  defendant  by  the  sheriff  of  Douf, 
Nebraska. 

The  finding  and  judgment  of  the  trial  ji 
versed  and  the  cause  remanded,  with  inst 
enter  judgment  in  accordance  with  the  hold 
opinion. 

] 

Letton,  Sedgwick  and  Cornish,  JJ.,  not 


Union  Co-operative  Company,  appellant,  v.  F 

SON  ET  AL.,  APPELLEES. 
Filed  April  4,  1919.     No.  20389. 

1.  Specific  Performance:  Sale  op  Personalty:  Inbolvi 
rlly  insolvency  le  not  Of  itself  a  sufficient  ground  I 
performance  of  a  contract  for  the  sale  of  personal 

2.   :  :  Sufficiency  of  Evidence.    Suit  to  e 

performance  of  a  contract  for  the  delivery  of  corn. 
has  been  examined  and  found  Insufficient  to  warrani 
of  the  relief  prayed. 
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Co-operative  Co.  v.  Adolfson. 


i  district  court  for  Saunders  county: 
.n,  Judge.    Affirmed. 

■a,  for  appellant. 

id  and  P.  P.  White,  contra. 


r  the  specific  performance  of  a  eon- 
•n.    There  was  judgment  for  defend- 


irating  a  grain  elevator.  Defendants 
nuary  26,  1917,  the  parties  entered 
:ract  whereby  it  was  agreed  that  be- 

1917,  and  March  15,  1917,  "buyer's 
ts  should  deliver  at  plaintiff's  ele- 
ls  of  corn  for  the  agreed  price  of 
The  corn  was  described  as  then 
;s'  possession  and  free  from  incum- 
ract  further  provided:  "Should  the 
incapacitated  in  any  way  when  grain 
II  be  delivered  as  soon  thereafter  as 
ve  it."  Defendants  offered  to  de- 
nm  time  to  time  during  the  term 
contract,  but  plaintiff  would  not 
hints  continued  to   offer   to   deliver 

the  month  of  April  when  they  de- 
er bound  by  the  contract.  May  8, 
his  action  for  specific  performance, 

had  advanced  in  value  until  it  was 
*  $1.50  a  bushel,  and  that  defendants' 
Defendants'  demurrer  to  the 
ruled.  Defendants  then  answered, 
intiff  had  breached  the  contract 
to  receive  the  corn  when  ten- 
g  insolvency  and  the  advance  in 
f  corn.  On  a  trial  of  the  issues  the 
rally    in    favor    of    the    defendants, 
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found  the  allegations  of  the  answer  to  be  true 
that  plaintiff's  petition  was  without  equity. 

Although  plaintiff  alleges  that  the  market  pr; 
corn  had  advanced,  it  offered  no  proof  to  suppoi 
allegation  of  the  petition,  and  there  is  nothing  i 
record  to  indicate  the  condition  of  the  market,  < 
value  of  the  corn.  An  effort  was  made  to  pro- 
solvency  of  the  defendants,  but  we  do  not  de 
important  whether  plaintiff  sustained  the  burd 
this  allegation,  or  not.  A  majority  of  the  adjud 
cases  seems  to  hold  that  insolvency,  of  itself,  is  i 
independent  ground  for  the  relief  here  prayed.  T 
n  contrary  doctrine  is  asserted,  other  equitabl 
eunistances  have  usually  been  present.  Southern 
d  Equipment  Co.  v.  Vaughan,  L.  R.  A.  1918E  i 
594,  611,  and  note;  36  Cyc.  564.  The  applicati 
the  foregoing  doctrine  may  dispose  of  plaintiff's 
but,  inasmuch  as  the  trial  court  heard  the  evidenc 
entered  a  judgment  calculated  to  finally  dispose  « 
controversy,  we  deem  it  proper  to  follow  the  < 
pursued  by  the  trial  court.  We  shall  not  revie 
evidence  at  length.  It  may  be  summarized  by  s 
that  the  proof  shows  that,  during  the  period  fro 
making  of  the  contract  till  the  close  of  the  rnoi 
April,  defendants  were  ready  and  anxious  to  c 
the  corn  according  to  their  contract.  Plaintiff  se' 
excuse  itself  for  refusing  to  accept  the  corn  b< 
of  a  shortage  of  cars  and  the  overcrowded  con 
of  its  elevator.  It  appears,  however,  that  plaintiff 
time  to  time  received  corn  from  other  farmers 
whom  it  was  under  no  legal  obligation  to  deal,  ant 
had  it  in  good  faith  desired  to  carry  out  the  co 
made  with  defendants,  it  had  ample  opportunity 
so. 

The  judgment  of  the  district  court  is  fully  sus 
and  is 

Affiri 

Rose,  Sedgwick  and  Cornish,  JJ.,  not  sitting. 
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avis,   appellee,   v.    Morris   Merson   et   al., 

APPELLANTS. 
Filed  A  pair.  4,  1919.     No.  20259. 

jTduser:    Land  Contbact:    Inclusion    or    Homestead. 

ory  contract  tor  the  sale  of  a  body  of  lands  which  in- 
family  homestead  ot  the  vendor  and  which  Is  not 
acknowledged  by  bis  wife  la  not  wholly  void,  but  Is 

upon  him,  except  with  respect  to  the  homestead  tract, 
contract  1b  therefore  not  open  to  the  objection  of  want 

ty."     Johnson   v.  Hiffgins,   77   Neb.   35. 

rom  the  district  court  for  Grant  county: 
Paine,  Judge.     Affirmed  as  modified. 

erman  and  Mitchell  of  Gants,  for  appellants. 

Squires  &  Johnson  and  D.  F.  Osgood,  contra. 

t  Merson  was,  on  July  15,  1915,  the  owner  of 
f  land  in  Cherry  county.  On  that  day  he 
ne  to  the  plaintiff  by  written  contract  for 
ntiff  paid  $200  by  check  at  the  time  the 
s  signed,  and  afterwards  in  due  time  ten- 
um  remaining  due.     Defendant  refused  to 

contract.  On  the  16th  day  of  Auaust  he 
0  acres  to  defendant  Beem,  and  with  his 
id  and  delivered  to  him  conveyance  of  the 
i  deed  has  been  recorded. 
i  full  notice  and  knowledge  of  the  con- 
plaintiff  and  of  the  fact  that  plaintiff  was 
m  of  the  three  quarter  sections  involved  in 
before  he  made  any  payment  to  Merson,  or 
i  conveyance.  The  answer  pleads  that  the 
escribed  was  the  homestead  of  Merson  and 
:as  patented  to  Merson  as  a  homestead  by 

government,  and  that  the  family  occupied 
inestead    up   to    and    including    August    lfi 
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1915;  that  plaintiff  knew  the  tract  was  a 
that  the  contract  was  not  acknowledged 
that  there  was  no  consideration  for  the  coi 
plaintiff  failed  to  perform  its  terms;  that 
Merson  never  relinquished  her  homestead 
when  the  deed  to  Beem  was  executed,  1 
Beem  believed  and  had  legal  advice  to  the 
the  pretended  contract  with  plaintiff  wa 
without  force  and  effect. 

It  also  alleged  that   the   pretended  conl 
cloud  upon  the  title  of  Beem  and  asked 
same  set  aside  and  his  title  quieted. 

The  court  made  specific  findings  of  f 
effect  that,  at  the  time  Merson  entered  ii 
tract  with  plaintiff,  he  was  a  married  man, 
a  family,  and  resided  upon  and  occupied  th 
quarter  of  section  24,  township  27,  range  3f 
county  as  a  homestead,  and  that  the  remai 
premises  was  not  subject  to  the  right  of 
that  the  contract  is  void  as  to  the  homestca 
as  to  the  remainder  of  the  tract;  that  during 
of  July  and  August,  1915,  plaintiff  was  in  p 
these  three  quarters  for  pasturage  purposes 
large  number  of  cattle  ranging  thereon; 
knew  of  her  possession  and  knew  of  the  exis 
contract.  Plaintiff  has  paid  into  court  $2,( 
amount  which  she  agreed  to  pay  for  the  pre 
conrt  quieted  the  title  in  the  quarter  section 
a  homestead  in  Beem,  and  quieted  the  title' 
three    quarter    sections    in    the    plaintiff. 

The  evidence  shows  that,  on  the  day  t 
was  executed,  Merson  went  to  the  home  o 
tiff  and  offered  to  sell  his  land  to  her. 
negotiations  the  terms  of  the  contract  we 
and  it  was  signed.  The  Mersons  lived  on  t 
about  a  week  after  this  contract  was  enteret 
they  removed  to  Hyannis,  and  never  occupi 
again.      The    evidence    also    shows    that'   b< 
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e  had  been  informed  by  Merson  of 
is  contract. 

m  in  the  case  is  one  of  law.  It  is 
ntiff  that,  although  the  contract  is 
fleet  as  regards  the  160  acres  upon 
his  family  resided,  it  is  valid  and 
)ther "three  quarter  sections.  Defend- 
on  the  decision  in  Meisner  v.  Hill, 
ains  that  the  homestead  includes  tho 
ppnrtenances,  and  the  entire  tract 
onneetion  therewith,  without  regard 
le  of  the  land  comprising  the  home 

'  Clare  v.  Fricke,  102  Neb.  486,  the 
examined,  and  it  was  decided  that 
ivided  for  by  the  Btatute  is  limited 
id.  In  Anderson  v.  Schertz,  94  Neb. 
lefendant,  the  question  as  to  whether 
iisted  of  more  than  160  acres  was  not 

to  convey  a  tract  of  land  which 
stead,  while  it  is  invalid  as  to  the 
s    not    signed    and    acknowledged    by 

wife,  may  be  specifically  enforced 
;r  of  the  tract.  Lichty  v.  Beale,  75 
.  v.  Hie/gins,  77  Neb.  35. 

is  in  the  form  of  a  square,  and  the 
s-fourth  of  this  square.  The  land  is 
',  and  used  mostly  for  grazing  pur- 
mll  tract  upon  the  homestead.  The 
ily  separable  from  the  remainder  of 
e  is  no  physical  reason  why  specifie 
d  not  be  allowed. 
:ontends  that  to  compel  specific  per- 

to  enforce  a  contract  which  Merson 
itended  to  make.  This  is  a  peculinr 
lgdoer  to  attempt  to  set  up.  Plain- 
o  lose  the  most  valuable  160  acres. 
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If  she  is  willing  to  accept  the  remainder  of  th< 
the  same  price  she  was  to. pay  for  the  entir* 
full  performance  of  the  contract,  defendanl 
reason  to  complain.  Gartrell  v.  Stafford,  12 
551;  Meek  v.  Lange,  65  Neb.  783;  Johnson  v. 
supra;  Lutjeharms  v.  Smith,  76  Neb.  260; 
Lutjeharms,  91  Neb.  548. 

Defendant's  argument  based  upon  And 
Schcrts,  supra,  does  not  appeal  to  us.  The 
the  case  are  not  similar.  In  that  case  the 
asked  for  the  enforcement  of  a  contract  for 
of  lands  as  to  a  tract  of  land  exclusive  of  t 
stead,  and  also  requested  compensation  for 
of  the  homestead.  If  there  is  any  languag 
opinion  contrary  to  the  views  expressed  hei 
disapproved. 

The  district  court  did  not  err  in  decreein 
performance  of  the  contract  exclusive  of  t 
stead.  In,  two  respects,  however,  the  decree  ; 
modified.  The  contract  describes  the  land 
in  "range  39,"  but  by  an  error  in  tbe1  copy  ol 
tract  set  out  in  the  petition  it  was  errone 
scribed  as  "range  38."  The  decree  is  also 
in  this  respect. 

Furthermore,  since  Mrs.  Merson  did  not 
contract,  her  marital  rights,  if  any,  in  the  - 
were  not  affected  thereby.  The  decree  is 
modified  so  far  as  to  convey  only  the  rights  c 
in  the  land,  and  is  also  corrected  to  describe 
as  lying  in  "range  39."  As  thus  modified, 
ment  of  the  district  court  is 

Ae 

Cornish,  J.,  not  sitting. 
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MAS,  APPELLEE,  V.  OtIS  ELEVATOR  COM- 
PANY   ET    AL.,   APPELLANTS. 

^iled  Aran.  4, 1919..  No.  20387. 

rvant:  Wobk  men's  Compensation  Act:  Action 
'ahty.  Section  3659,  Rev.  St.  J913,  Is  lor  the  bend- 
er who  bag  paid  or  is  liable  to  pay  compensation 
)  an  Injured  workman.  If  the  workman  who  la 
.egligence  of  a  third  party  obtains  an  assignment 
/ec  of  his  right  to  bring  the  action,  It  may  be 
My  by  the  Injured   workman  against  the  negli- 


Where  a  petition  charged  several 
igence.  It  Is  not  error  on  the  part  of  the  district 
any  of  the  allegations  of  negligence  which  there 
upport. 

on-s.  Where  the  evidence  Is  sufficient  as  to  the 
(existence  of  a  fact,  and  Is  undisputed,  it  Is  not 
trtct  court  to  so  state  to  the  Jury. 
.n  26  years  of  age.  In  consequence  of  a  negligent 
's  workmen,  was  struck  by  a  descending  elevator 
pth  of  five  stories,  falling  upon  a  concrete  floor. 
a  compound  fracture  of  both  legs,  broke  one  arm, 
t,  and  dislocated  a  number  of  bis  teeth.  The  nee- 
operations  resulted  In  shortening  both  legs,  with 
id  a  half  inches  shorter  than  the  other.  One  knee 
id  he  was  crippled  for  life.  He  suffered  great 
for  several  months.  He  was  earning  at  the  time 
cards  of  $90  a  month,  and  his  expectancy  of  life 
Held,  that  a  verdict  for  (25,000  Is  not  so  ex- 
llcate  that  It  waa  the  result  of  passion  or  preju- 

the  district  court  for  Douglas  county: 
Judge.    Affirmed. 

West  t&  Hickman,  for  appellants. 

r  and  John  C.  Travis,  contra. 


ition  to  recover  damages  for  personal 
against  the  Otis  Elevator  Company,  and 


NEBRASKA  REPORTS. 


Thomas  v.  Otto  Elevator  Co. 


one    Blackwell,    one    of    its    employees.      PI 
covered  a  judgment  for  $25,009,  and  defendai 

Selden-Breck  Company,  builders,  were  erect 
building  in  Omaha  under  a  contract.  Pa 
work  was  sublet  to  a  number  of  other  conc< 
Otis  Elevator  Company",  defendant,  had  a  s 
to  install  two  elevators  in  the  building,  and  1 
Iron  "Works  had  a  subcontract  to  erect  ai 
certain  doors  and  metal  work  for  the  elevt 

The  plaintiff  was  a  workman  employed  by 
On  the  morning  of  the  accident,  plaintiff,  wh( 
directed  by  his  foreman  the  night  before  tc 
certain  dirt  and  debris  from  the  runway  of  tl 
door  upon  the  fifth  floor  of  the  building,  wa 
in  this  duty,  part  of  his  body  projecting  im 
vator  shaft.  The  foreman  of  defendant  ele\ 
pany  and  Blackwell  were  working  upon  ai 
in  another  shaft  across  the  hall,  when  some 
up  that  shaft  to  one  of  them,  telling  him  th< 
or  superintendent,  wanted  to  speak  to  him. 
men  left  the  elevator  upon  which  they  wer< 
went  to  the  eouth  shaft,  got  into  the  elevator, 
standing  there,  and,  without  giving  any 
warning,  started  the  elevator  downward.  It 
plaintiff  at  the  next  floor,  and  be  fell  five  sto 
basement.  The  fall  caused  compound  fracture  o 
broke  one  arm,  fractured  his  jaw,  dislocated 
of  his  teeth,  and  otherwise  severely  spraine 
and  injured  him.  His  injuries  required  a  i 
surgical  operations,  which  resulted  in  shorl 
leg  about  one  and  a  half  inches  more  than 
one  which  was  also  shortened.  He  suffered  s< 
and  agony,  his  knee  was  stiffened,  and  he  is  a.« 
life.  He  was  a  young  man  about  26  years 
that  time,  of  strong  physique,  and  was  earn 
time  of  the  accident  from  $85  to  $90  and  i 
month,  excluding  overtime,  and  his  expeetai 
was  37.14  years. 
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>unds  of  negligence  alleged  in  the 
itially  that  the  work  to  be  per- 
tor  Company  and  the  Iron  Works 
iter  that  it  conflicted  and  rendered 
s;erous  for  the  employees  of  both 
were  permitted  to  work  in  and 
the  same  time;  that  "said  south 
urned  over  to  the  Omaha  General 
t  instructions  were  issued  to  these 

south  shaft  was  not  to  he  used  by 
jvator  to  be  operated  during  work-  . 
completion  of  the  work  to  be  per- 
ft  by  the  Omaha  General  Iron 
ork  "was  not  in  fact  completed,  as 
Company  well  knew,  or  ought  to 
the  defendants,  without  notice  of 

any  precautions,  and  with  full 
in  tiff's  employment,  and  in  breach 
sued  that  they  were  not  to  operate 
i  shaft  during  working  hours,  care- 
'  lowered  the  elevator  in  said  south 
h  floor  downward,  striking  plain- 

ndant  Otis  Elevator  Company  de- 
f  the  allegations  of  the  petition,  and 
ntiff  while  working  for  the  Iron 
dental  injuries.  It  also  pleads  that 
'  liability  act,  where  a  third  per- 
e  employee  for  injury,  the  em- 
•ogated  to  his  right  against  such 
at  by  reason  thereof  the  plaintiff 
action,  if  any,  against  said  defend- 
and  is  not  a  proper  party  to  in- 

that  the  action  was  brought  with 
er  the  direction  of  the  Iron  Works, 
that  plaintiff  had  filed  a  petition 
alleging  the  fact  of  the  accident; 
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that  the  Iron  Works  had  directed  him  to  prosecute  it 
in  his  own  name;  that  the  Iron  Works  admitted  its 
liability  to  plaintiff  for  compensation,  and  its  willing- 
ness to  assign  its  right  of  action  against  the  Elevator 
Company,  if  approved  by  the  court;  and  that  the  court 
authorized  plaintiff  to  continue  the  prosecution  of  this 
action  and  apply  the  proceeds,  first,  to  the  satisfaction 
of  any  claim  plaintiff  might  have  against  the  Iron 
Works  for  compensation,  as  provided  by  the  agree- 
ment. 

There  is  little  dispute  as  to  the  facts,  except  perhaps 
with  respect  to  whether  there  were  instructions  given 
by  the  general  contractor  to  the  defendant  Elevator 
Company  not  to  operate  the  car  in  the  south  shaft. 

The  first  complaint  made  is  that  the  plaintiff  had  no 
right  to  bring  the  action  in  his  own  name  under  section 
3659,  Rev.  St.  1913.  In  Muncaster  v.  Graham  Ice  Cream 
Co.  ante,  p.  379,  it  was  decided  that  the  statute  did  not 
take  away  the  right  of  the  employee  to  recover  dam- 
ages against  a  third  person  when  the  relation  of 
master  and  servant  does  not  exist;  that  the  section  was 
designed  for  the  protection  of  an  employer  who  had 
paid  the  compensation;  that,  if  the  employer's  rights 
were  protected,  it  was  no  concern  of  the  negligent 
third  party. 

Furthermore,  there  was  an  agreement  between  the 
plaintiff  and  his  employer  with  respect  to  the  bringing 
of  this  action,  which  was  approved  by  the  district 
court.  Defendants  under  these  circumstances  suffered 
no  prejudice  and  cannot  complain. 

The  next  complaint  is  that  the  instructions  failed  to 
reflect  the  issues  presented  by  the  pleadings.  It  is 
insisted  that  the  trial  court  by  instruction  No.  3,  sub- 
mitted the  case  on  the  theory  that  if  defendants 
knew,  or  in  the  exercise  of  ordinary  care  could  have 
known,  the  plaintiff's  position,  it  was  the  duty  of  the 
conductor  in  charge  to  give  plaintiff  some  reasonable 
warning  of  his  intention  to  cause  the  elevator  to  de- 
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we  read  the  petition,  this  ground  of  neg- 
alleged,  as  well  as  others,  and  it  was  not 
e  court  to  so  instruct  the  jury, 
complained  that  the  court  erred  in  saying  in 
tion:  "It  is  admitted  or  established  in  this 
ae  work  being  performed  by  the  plaintiff 
essary  or  proper  for  him  to  be  about  or  in 
■  shaft  known  as  the  south  shaft."  It  is 
rt  of  the  instruction  was  highly  prejudicial 
ndants.  It  may  be  highly  prejudicial,  but 
doubt  that  the  statement  of  fact  is  cor- 
,s  not  disputed  that  the  plaintiff  had  been 
;lean  up  the  runway  or  the  doors,  and  that 
he  assumed  was  proper  for  that  purpose, 
the  case,  the  court  was  justified  in  stating 
jury. 

complained  that  the  evidence  fails  to  show 
itructions  as  to  not  using  the  shaft  were 
derstood  by  defendants.  There  is  evidence 
jerintendent  of  the  Selden-Breek  Company, 
well  was  running  the  elevator  a  few  days 
?red  it  stopped  during  working  hours,  for 
:hat  the  use  of  the  shaft  was  necessary  for 
rkers  to  complete  their  work,  and  that  the 
the  defendant  Elevator  Company  was 
le  fact  that  the  use  of  the  elevator  was  ac- 
opped  is  strong  evidence  that  the  foreman 
instructions,  and  knew  that  the  shaft  was 
be  iron  workers.  It  is  immaterial  whether 
idant's  foreman  made  an  express  agreement 
n  Works.  If  he  knew  that  the  iron  workers 
the  shaft,  and  had  been  directed  not  to  use 
,  this  was  sufficient. 

mon  knowledge  that  cocontractors  in  work- 
building  in  process  of  erection  must  take 
icts  and  circumstances  which  demand  that 
a   particular   part   of   the   building   for   a 
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limited  time  must  be  exercised  by  one 
order  to  avoid  injuries  to  other  workn 

Considering  all  the  testimony  in  tl 
convinced  that  it  supports  the  allegatio: 
and  that  such  negligence  was  the  pro 
plaintiff's  injury. 

The  verdict  was  for  $25,000.  It  is 
that  "this  verdict  is  exorbitant;"  that 
vested  at  6  per  cent,  would  bring  an  ai 
excess  of  plaintiff's  normal  income.  1 
of  this  opinion  we  stated  plaintiff's  ph 
It  clearly  appears  that,  from  being  a' 
and  healthy  young  man,  he  has  been  n 
and  helpless  cripple  for  life.  In  addi 
evidence  is  clear  and  positive  as  to  th< 
excessive  pain  and  agony  which  he  endi 
hospital  and  since.  We  believe  the  am 
diet  is  not  excessive. 

After  the  trial  affidavits  from  two  of 
filed  to  the  effect  that  the  verdict  was 
as  a  quotient  verdict.  This  evidence  is 
These  affidavits  were  not  made  or  fi 
three  months  after  the  trial.  Furthe 
not  show  the  jury  had  previously  agr« 
by  the  result.  Since  the  affidavits  wer 
the  day  the  motion  for  a  new  trial  wi 
there  was  no  opportunity  to  obtain  cc 
The  practice  of  attacking  verdicts  by 
part  of  the  jurors  long  after  the  tri; 
encouraged  or  commended.  The  verd 
set  aside  merely  upon  such  indefinite 
affidavits. 

The  judgment  of  the  district  court  is 

Rose  and  Cornish,  JJ.,  not  sitting. 
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Elsie  Myers,  Administratrix,  appellant,  v.  Armour  & 

compant,  appellee. 

Filed  April  4,  1919.     No.  20941. 

Master  and  Servant:  Workmen's  Compensation:  Payments.  Under 
the  workmen's  compensation  act,  commutation  and  payment  in  a 
lump  sum  by  order  of  the  district  court  are  authorized  only  in  the 
exercise  of  a  sound  discretion  upon  an  agreement  or  a  settle- 
ment by  the  parties. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C  Troup,  Judge.    Affirmed. 

A.  H.  Murdoch  and  J.  C.  Barrett,  for  appellant. 
Kennedy,  Holland,  Be  Lacy  &  Horan,  contra. 

Rose,  J. 

This  is  a  proceeding  under  the  workmen's  compensa- 
tion act.  While  Joseph  J.  Myers  was  performing  his 
duties  as  an  employee  of  Armour  &  Company  in  a  pack- 
ing-house in  Omaha,  September  4,  1918,  a  boiler  ex- 
ploded and  fatally  injured  him,  death  ensuing  a  day 
later.  He  left  surviving  him  his  widow,  Elsie 
Myers,  age  26,  and  a  daughter  2  years  old.  The  widow 
was  appointed  administratrix  of  his  estate.  As  such 
she  instituted  this  proceeding  before  the  compensation 
commissioner  and  applied  for  an  order  commuting  the 
statutory  compensation  and  requiring  payment  in  a 
lump  sum.  The  application  was  overruled,  and  the 
executrix  appealed  to  the  district  court,  where  a  judg- 
ment was  rendered  in  her  favor  for  the  payment  of  $12 
a  week  for  350  weeks  and  for  funeral  expenses  in  the 
sum  of  $100,  but  the  application  for  a  commutation 
and  for  payment  in  a  lump  sum,  being  resisted  by  the 
employer,  was  overruled  on  the  ground  that  such  re- 
lief  could  not  be  granted  without  the  consent  of  both 
parties.  It  is  from  this  judgment  that  the  executrix 
has   appealed. 


"1 
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•  The  employer  concedes  that  the  widow,  for  the 
benefit  of  herself  and  child,  is  entitled  to  $12  a  week 
for  350  weeks  and  to  $100  for  funeral  expenses,  The 
only  question  presented  is  the  authority  of  the  district 
court,  under  the  workmen's  compensation  act,  to  order 
commutation  and  payment  in  a  lump  sum.  The  answer 
to  the  question  depends  on  the  meaning  of  the  language 
used  by  the  legislature.  The  workmen's  compensation 
act  provides: 

"The  amounts  of  compensation  payable  periodically 
under  the  law,  by  agreement  of  the  parties  with  the 
approval  of  the  compensation  commissioner,  may  be 
commuted  to  one  or  more  lump  sum  payments,  except 
compensation  due  for  death  and  permanent  disability, 
which  may  be  commuted  only  upon  the  order  or 
decision  of  the  district  court;  provided,  that  where 
commutation  is  agreed  upon,  or  ordered  by  the  court, 
the  lump  sum  to  be  paid  shall  be  fixed  at  an  amount 
which  will  equal  the  total  sum  of  the  probable  future 
payments,  capitalized  at  their  present  value  upon  the 
basis  of  interest  calculated  at  five  per  centum  per 
annum  with  annual  rests.  Upon  paying  such  amount 
the  employer  shall  be  discharged  from  all  further  lia- 
bility on  account  of  the  injury  or  death,  and  be  en- 
titled to  a  duly  executed  release,  upon  filing  which,  or 
other  due  proof  of  payment,  the  liability  of  such  em- 
ployer under  any  agreement,  award,  findings,  or  decree 
shall  be  discharged  of  record. 

14  Whenever  an  injured  employee  or  his  dependents 
and  the  employer  agree  that  the  amounts  of  compensa- 
tion due  in  periodic  payments  for  death,  permanent  dis- 
ability, or  claimed  permanent  disability,  under  this 
article,  shall  be  commuted  to  one  or  more  lump  pay- 
ments, such  settlement  or  agreement  therefor,  shall  be 
submitted  to  the  district  court  in  the  following  manner: 

"An  application  for  the  approval  of  such  settlement, 
signed  by  both  parties,  shall  be  filed  with  the  clerk  of 
the  district  court,  and  shall  be  entitled  the  same  as  an 


i    _ 
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employee  or  dependents   against   such 
shall  contain  a  concise  statement   of 
e  settlement  sought  to  be  approved,  to- 
brief  statement  of  the  facts'  concerning 

nature  thereof,  the  wages  received  by 
lployee  prior  thereto,  and  the  nature 
nent.  The  judge  of  the  district  court, 
r  within  one  week  after  the  filing  of 
a,  unless  there  be  good  cause  for  con- 
imbers  or  in  open  court  and  in  or  out  of 
I  hold  a  hearing  on  said  application,  and 
adduced,  witnesses  subpoenaed  and  ex- 
tne  as  in  an  action  in  equity.  If,  after 
ae  court  finds  said  settlement  fair,  just, 
best     interests     of     said    employee     or 

under  all  the  circumstances,  he  shall 
'  approving  the  same.  If  such  agree- 
lent  be  not  approved  the  court  may  dis- 
ication  at  the  cost  of  the  employer  or 
taring,  in  the  discretion  of  the  court." 
85,  sec.  131. 

;ion  was  enacted  to  protect  the  dc- 
iployees.  The  regular  method  of  exact- 
on  is  the  requiring  of  periodical  pay- 
finite  period.  The  system  does  not  con- 
ents  in  large  sums  to  dependents  who 
ident.  The  law  was  not  framed  to  dc- 
tive  aims.    To  prevent  dependents  from 

losing  their  means  of  support,  pay- 
!  times  are  required  for  definite  periods. 
y  construction  which  would  defeat  the 
ie  lawmakers  should  be  avoided.  Pay- 
p  sum  is  a  departure  from  the  general 
is  method  is  followed,  the  authority  for 
;hould  be  found  in  the  language  relating 
n.  In  the  light  of  all  of  the  legislation 
,  the  discretion  of  the  district  court  in 
plication  for  commutation   seems   to  bo 
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invokable  only  where  both  parties  have  agr 
a  course.  This  construction  is  not  refuted 
ception  in  the  following  provision : 

"The  amount?  of  compensation  payal 
cally  under  the  law,  by  agreement  of  the  ] 
the  approval  of  the  compensation  commis: 
be  commuted  to  one  or  more  lump  sum  pa 
cept  compensation  due  for  death  and  pen 
ability,  which  may  be  commuted  only  upon  1 
decision  of  the  district  court- " 

The  latter  clause,  in  connection  with  the 
OoeB  not  necessarily  mean  that  the  distrii 
absence  of  an  agreement  for  commutation, 
payment  in  a  lump  sum  to  compensate  a  de 
the  death  or  for  the  permanent  disability 
ployee.    Other  provisions  have  a  different  i 

In  the  district  court  the  procedure  for  c 
and  payment  in  a  lump  sum  in  case  of  ( 
permanent  disability  applies  alone  to  agt 
settlements.  A  method  of  procedure  in  al 
mutual  understanding  of  the  parties  is  not  f 
statute.  In  overruling  the  application  the 
correctly  interpreted  the  law. 


Cornish,  J-,  not  sitting. 


William  C.  Redfield,  appellee,  v.  Elmer  J. } 

APPELLANTS. 

Filed   April   4.   ISIS.     No.   20309. 

1.  Fraud:  Sale  of  Corpobate  Stock:  Mibbefbbsentatk 
op  Office*.  A  director  or  other  officer  of  a  corpoi 
proves  a  report  respecting  the  value  ot  corporate  i 
tains  untrue  and  misleading  statements  of  mater 
which  report  is  used,  with  his  knowledge,  to  Indi 
purchase  stock  in  such  corporation,  may  become  pe 
to  a  purchaser  who  in  reliance  thereon  Is  defrauded 
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-:    :    Evidence:    Soppicmnct.     Evidence    ex- 

»Id  sufficient  to  support  the  verdict 

i  the  district  court  for  Lancaster  county: 
ioRNiNo,  Judge.    Affirmed. 

Devoe,  for  appellants. 

dams,  T.  F.  A.  WilUams  and  Clark  Jeary, 


overed  a  verdict  and  judgment  for  $1,600 
efendants,  Graf,  Putman  and  Lamb,  as 
ccount  of  alleged  fraudulent  representa- 
r  defendants  by  which  plaintiff  was  in- 
20  shares  of  corporate  stock  in  the 
&  Cattle  Powder  Company  at  $100  a 
'fendants  appealed. 

three  years  defendants  were  engaged  as 
e  manufacture  and  sale  of  stock  powder, 
the  like.  About  a  month  before  plain- 
the  stock  the  partnership  assets  were 
the  corporation  and  it  became  the  succes- 
tnership.  Just  before  the  succession  w.is 
lants  procured  C.  M.  Wilson,  an  account- 
report  respecting  the  partnership  assets 
So  much  of  the  report  as  appeared  on 
books  that  is  material  to  this  inquiry 
M.  Wilson,  an  accountant,  employed  for 
reported  to  the  board  of  directors  that 
sent  worth  of  the  association,  including 
members,  was  $20,564.48,  less  liabilities 
net  present  worth  $15,330.25."  The 
was  unanimously  adopted  and  approved 
6,  1915,  by  the  board  of  directors,  con- 
of  defendants,  who  were  all  present  and 
>oard  meeting  was  held  a  little  more  than 
'e  plaintiff  bought  the  stock  in  question, 
ief  defendants   say:     "The   corporation 
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had  no  assets  and  conducted  no  business  until  on 
after  January  26,  1915,"  and  that  the  partnership 
sets  were  "turned  over  to  the  corporation  on  Jan' 
26,  1915."  So  that  the  corporate  assets  on  that 
consisted  solely  of  the  assets  obtained  from  the 
partnership.  It  was  not  shown  that  the  corpora 
had  any  additional  assets  when  plaintiff  made 
purchase. 

Plaintiff  contends  that  the  Wilson  report  was 
leading  and  fraudulent,  in  that  it  did  not  include 
of  the  liabilities  of  the  partnership  at  the 'time 
were  taken  over  by  the  corporation.  He  points  out 
some  of  the  undisclosed  liabilities  arose  from  the 
that  the  partnership  took  notes  of  customers,  ran 
from  a  few  dollars  to  $500  and  over,  and  that  a  s 
amount  of  goods  were  sold  at  the  time  to  the  makci 
the  notes,  thus  leaving  the  difference  between  the  v 
of  the  goods  purchased  and  the  face  of  the  custon 
note  as  a  liability  against  the  company.  The  j 
fairly  shows  that  the  liabilities  that  were  not  incb 
in  the  Wilson  report  were  a  little  more  than  $4,0* 

Defendants  contend  that  they  cannot  be  held 
anything  in  the  Wilson  report  that  may  have  m 
plaintiff.  But  Mr.  Graf  testified  on  this  point: 
You  had  this  report  made  by  Mr.  Wilson  for  just 
a  purpose  to  have  it  to  hand  out  to  men  like  Mr. 
field  who  were  thinking  of  putting  new  cash  into 
company?  A.  To  a  certain  extent."  There  was  c 
testimony  of  a  like  nature.  Graf  testified  that  he 
Putman  told  plaintiff  to  go  to  the  office  of  the  corf 
tion  at  Lincoln,  and  that  C.  M.  Wilson  "would  ! 
him  the  books  or  anything  that  he  might  want  to  1 
in  regard  to  the  business."  In  pursuance  of 
conversation,  Redfield  testified  that  he  went  to  the 
coin  office  and  saw  Wilson,  who  showed  to  him 
report. 

Putman  testified  that  he  and  Graf  met  plainti: 
Graf's  bank  and  told  him  that  they  would  like  to 
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Redfield  v.  Lamb. 


him  take  "about  $5,000,  that  we  woujd  like  to  have 
him  have  as  much  as  the  rest  of  us  have  got."  That 
statement  in  effect  informed  plaintiff  that  each  of  the 
defendants  had  invested  $5,000  in  the  enterprise.  A 
reasonably  prudent  man  would  give  to  it  that  meaning. 
But  it  was  not  the  fact,  as  appears  from  a  stipulation 
in  evidence  wherein  it  is  conceded  that  from  the  organi- 
zation of  the  company  until  January  26,  1915,  each  of 
the  defendants  paid  in  $400,  and  no  more,  "making  an 
aggregate  of  $1,200,  one-half  of  which  was  paid  at  the 
beginning  of  1913  and  one-half  at  the  beginning  of 
1914/ '  It  was  not  shown  that  any  of  the  three  defend- 
ants paid  in  any  additional  money  before  March  10, 
1915,  which  was  the  date  of  plaintiff's  purchase.  Plain- 
tiff testified  that  Putman  told  him  that  the  company 
had  made  approximately  $15,000  in  two  years  out  of  a 
small  investment,  and  that  Lamb  told  him  that  the 
business  had  been  making  them  a  great  deal  of  money. 
Plaintiff  testified  that  he  relied  on  the  Wilson  report, 
believing  it  to  be  true,' and  also  on  the  statements  of  the 
defendants,  and  that  in  reliance  thereon  he  purchased 
the  20  shares  of  stock  for  $2,000. 

Defendants  argue:  (1)  That  "a  stockholder  cannot 
sue  individually  for  injuries  affecting  the  corporate  or 
collective  rights."  The  answer  to  this  argument  is 
that  plaintiff  did  not  sue  for  injuries  affecting  the 
rights  of  the  corporation,  but  for  injuries  affecting  his 
individual  rights.  A  director  or  other  officer  of  a  corpor- 
ation who  approves  a  report  respecting  the  value  of  cor- 
porate stock  that  contains  untrue  and  misleading  state- 
ments of  material  facts,  which  report  is  used,  with  his 
knowledge,  to  induce  another  to  purchase  stock  in  such 
corporation,  may  become  personally  liable  to  a  purchaser 
who  in  reliance  thereon  is  defrauded  thereby.  Clark,  Law 
of  Corporations,  sec.  210;  7  R.  C.  L.  485-487,  sees. 
466-468 ;   Carrnth  v.  Harris,  41  Neb.  789. 

It  is  also  argued  by  defendants:    (2)   "Representa- 
tions of  the  value,  present  or  prospective,  of  corporate 
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assets  and  stock  of  a  corporation,  which  1 
are  necessarily  speculative,  are  not  acti 
rule  invoked  by  defendants  is  not  a] 
case  where  it  has  been  clearly  shown  tl 
of  the  corporation  had  superior  knowle 
facts  affecting  the  value  of  the  corpor. 
where  an  investigation  would  be  requir 
the  truth.  Carruth  v.  Harris,  41  Neb.  78 
Cunnjngham,  95  Neb.  836;  12  R.  C.  L 
Clearly  the  statements  and  representat; 
plaintiff  testified  that  he  relied  were  th 
distinguished  from  mere  matter  of  opinu 

Defendants'  final  argument  that  the 
supported  by  the  evidence  cannot  be 
record  consisting  of  approximately  1,2 
hibits  included,  there  is  some  conflict  ir 
but  the  verdict  is  amply  sustained.  1 
fairly  instructed  on  every  contested  pha 

We  find  no  reversible  error.     The  jut 

Rose  and  Cobnish,  JJ.,  not  sitting. 


William   B.   Shubtlefp,  appellee,  v.   A 
Company,   appellant. 

Filed  Aran,  i,  1819.     No.  20371. 

1.  Contracts:  Rbfohmatios.  Equity  has  jurisdtt 
written  contract,  when  there  has  been  a  mistaki 
there  has  been  fraud  or  other  inequitable  con 
party  In  reducing  the  contract  te  writing*. 

8.  —  ■-■  :  Fia-jb:  Neolioekcb.  A  party  la  net  chi 
llgenca  In  signing  a  contract  that  does  not  ex 
tent  of  the  parties,  when  there  la  nothing  on 
contract  from  which  an  ordinarily  prudent  man 
be  expected  to  discover  a  fraudulent  miestaten 
fact  by  the  other  party,  who  reduced  such  contra 
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ids.  Where  goods  of  the  quality  ordered  are 
vendee  Is  not  required  to  purchase  goods  on 
I  the  quality  ordered  of  the  vendor,  In  mltlga- 
rhlle  neg6tlatfons  for  a  settlement  are  pending. 

e  district  court  for  Lancaster  county : 
bpherd,  Judge.     Affirmed. 

hett,  for  appellant. 

,  contra. 

sfendant,  a  Chicago  firm,  for  reforma- 

and  for  damages  for  alleged  failure 
raent  of  ruga  of  the  quality  and  at 

by  the  parties.  He  recovered  judg- 
indant  on  the  contract  as  reformed 
ndant  appealed. 

da  that  he  was  shown  a  sample  rug 
e  that  is  known  to  the  trade  as  "Bige- 
1  that  defendant  represented  to  him 
le  shipment  that  he  ordered  would  be 
sample  in  all  material  respects.  Do- 
it the  order  was  made  from  the  sam- 

fhat  it  was  made  from  defendant's 
at  a  grade  of  rugs  inferior  to  the 
lower  price  was  ordered, 
peling  salesman  took  plaintiff's  signed 
i.  The  order  or  contract  was  written 
Plaintiff   and    two   witnesses,    Mr. 

Morris,   testified   that  the    salesman 
ntiff's  office  that  his  company  would 
:ugs  to  plaintiff  in  .the  9  x   15  and 
t  $24  each. 
istrated    catalogue    consisting   of    al- 

in  evidence.  Plaintiff  testified  that 
ie  catalogue,  and  that  the  salesman 
ir  to  it.  The  salesman  denied  this, 
plaintiff  found  a  cheaper  rug  that  he 
talogue  price. 
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It  seems  from  the  salesman's  testimony  that  he  is 
mistaken  on  this  point.  He  testified  that  he  wrote  the 
contract  in  the  presence  of  plaintiff,  and  that  he  took 
the  rug  numbers  and  the  sizes  of  the  rugs  and  tho. 
prices'  from  the  catalogue  and  wrote  them  in  the  order. 
But  the  price  of  9  x  15  and  11^4  x  12  rugs  that  arc 
numbered  in  the  catalogue  as  17E624  and  17E625  is 
$17.75,  while  the  price  for  the  rugs  that  are  designated 
in  the'  contract  by  the  same  catalogue  number  and  size 
are  charged  in  the  contract  to  plaintiff  at  $24.  Plain- 
tiff was  therefore  charged  in  the  contract  for  an  inferior 
rug  the  same  price  that  was  quoted  to  him  by  defendant  Js 
salesman  in  the  presence  of  Mr.  Guenzel  and  Mr.  Morris 
for  the  Bige\ow  rug.  On  this  point  the  evidence  is  clear 
and  convincing  that  the  written  contract  did  not  ex- 
press the  contract  as  made  between  the  parties.  Hence 
the  contract  was  a  proper  subject  for  reformation. 

There  is  sufficient  evidence  to  support  the  court's 
finding:  "That  after  plaintiff  and  defendant's  agent 
had  specifically  agreed  upon  the  said  rugs  *  *  * 
above  described  (Bigelow  Electria)  according  to  the 
specific  description  and  samples  then  and  there  shown 
to  the  plaintiff,  the  defendant's  said  agent  fraudulently 
and  surreptitiously  wrote  said  contract  describing  said 
rugs  *  *  *  by  numbers  and  falsely  and  fraudu- 
lently representing  to  the  plaintiff  that  said  numbers 
were  known  to  the  company  to  cover  these  specific 
articles  above  mentioned,  rugs  *  *  *  which  the 
plaintiff  and  defendant's  agent  had  agreed  upon." 
The  court  did  not  err  in  ordering  a  reformation  of  the 
contract  to  conform  to  "the  real  agreement  of  the 
parties  for  Bigelow  Electria  rugs."  It  is  elementary 
that  equity  has  jurisdiction  to  reform  a  written  con- 
tract where  there  has  been  a  mistake  of  one  party  and 
there  has  been  fraud  or  other  inequitable  conduct  by 
tho  other  party.  34  Cyc.  920 ;  2  Pomeroy,  Equity  Juris- 
prudence (3d  ed.)  sec.  870;  10  R.  C.  L.  301;  23  R.  C.  L. 
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case  seems  clearly  to  come  within  the 

that  plaintiff  was  negligent.     There 

face  of  the  contract  from  which  an 
t  man  in  plaintiff's  position  could 
eetcd  to  discover  that  the  agent  had 
for  a  rug  that  was  inferior  to  the 
i  nothing  in  the  contract,  as  written 
if  a  descriptive  nature,   except   the 

the  size  of  the  rugs,  and  the  price, 
lat  under  the  circumstances,  and  in 

generally,  plaintiff  is  not  chargeable 

signing  the  contract, 
rnment  that  damage  has  not  been 
ie  court  erred  in  rendering  judgment 
lable.  Ninety-six  rugs  of  varied  de- 
were  ordered,  and  plaintiff  obtained 
h  selections  might  be  made.  When  the 
said  he  discoverd  they  were  inferior 
tn  which  he  ordered,  and  he  at  once 
it,  who  admitted  a  mistake  had  been 
nt  would  rectify.  The  shipment  was 
endant,  and  negotiations  for  settle- 
g  between  the  parties  from  the  time 
eived    the    samples    and    complained 

suit  was  commenced.  It  was  sliown 
»    quality    ordered    by    plaintiff    ad- 

in   price    between    the    date    of   the 

commencement  of  this  action.  It 
ount  of  the  advance  in  price  on  such 
ately  the  amount  of  the  judgment. 
nent  is  that  plaintiff  "made  no  at- 
it  December  10,  1916,  the  last  date 
is  of  the  written  contract  defendant 
sred  the  property  in  controversy,  to 
?les  specified  in  the  contract  on  the 
it  all."    In  view  of  the  negotiations 
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for  a  settlement,  plaintiff  was  i 
purchase  rugs  "on  the  open  ma 
such  negotiations  were  pending 
err  in  the  respect  noted  by  deft 
We  do  not  find  reversible  err< 

Sedgwick  and  Cornish,  JJ.,  rn 


Ella  B.  Young,  appellant,  v. 
Young,  afpei; 

Estate  of  Smith  McPhebson,  a: 
Randall  B.  Young, 

Mrs.  Smith  McPhebson,  appelu 
dall  B.  Young,  a: 

Fjlk»  Apbil  4,  1919.    Nos.  201 

1.  Appeal:  Trial  to  Court:  Mottok  fob 
Jury  la  waived  and  trial  had  to  the 
new  trial  that  does  not  come  within 
tlon  7S84,  Rev.  St.  1913,  must  be  filed 
rendition  of  the  decision,  in  order  t< 
errors  occurring  at  the  trial, 

2.  Judgment;  Modification:  Discretion 
the  court  may  In  Its  discretion  vacab 
itig  the  term  at  which  the  decision 
not  be  demanded  as  a  legal  right. 

Appeal  from  the  district  con 
George  H.  Thomas,  Judge.    AJ) 

Vail  <&  Flory  and  T.  J.  Hysha 

Albert  &  Wagner,  F.  D.  WUlia', 
0.  M.  Needham,  contra. 

Dean,  J. 

Randall  B.  Young,  a  resident 
Kansas  City  on  October  20,  191 
death  he  was  the  owner  of  a  qua 
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sbraska.  Appellants  here  filed  claims 
i  in  the  county  court  of  Boone  county, 
hidings   of   the    county    court   on    the 

were  affirmed  with  these  exceptions, 
m  of  one  appellant  allowed  in  county 
31  on  appeal  was  increased  $330.50 ; 
lowed  for  $300  in  county   court  was 

on  appeal ;  and  another  claim  wholly 
nty  court  was  allowed  in  district  court 
claimants  have  all  appealed, 
re  by  stipulation  and  order  of  court 
>ne  action.  A  jury  was  waived  and 
nd  decision  rendered  on  July  2,  1917. 
lew  trial  was  filed  12  days  thereafter 

chambers  on  August  29,  1917. 
e  that  "this  court  is  precluded  from 
ridence  because  the  respective  motions 
were  filed  out  of  time."     They  cite 

St.  1913,  wffich  provides  that,  "except 

newly  discovered  evidence,"  the  ap- 
.ew  trial  "shall  be  within  three  days 
t  or  decision  was  rendered,  unless 
ented."  In  support  of  their  argument 
ms  of  this  court  are  cited.  Among 
e  of  Nebraska  Nat  Bank  v.  Pennock, 
•e  it  is  said:  "The  provisions  of  the 
lirectory  merely,  but  are  wholly  man- 
sion for  a  new  trial  filed  out  of  time 
ind  cannot   be   considered,    unless    an 

unavoidably  prevented,  or  the  motion 

ground  of  newly-discovered  evidence. ' ' 
the  same  effect  is  Havens-White  Coal 

Rulo,  98   Neb.  632,  and  cases   there 

ligned  by  appellants  in  the  record  for 
make   an  earlier  application   is  con- 
tained in  this  unverified  statement  that  is  a  part  of 
the  motion,  namely:    "This  cause  was  decided  on  the 
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2d  day  of  July,  1917,  and  the  claimant  was  n 
prevented  from  filing  a  motion  for  a  new  t 
three  days  after  the  decision  was  rendert 
reason  that  claimant  resides  at  Red  Oak, 
claimant's  attorneys  in  aetive  management  ( 
gation  at  Albion,  Nebraska,  and  the  communic 
claimant  to  claimant's  attorneys  at  Albio: 
reach  Albion  in  time  to  file  the  motion  for  ; 
within  three  days." 

Appellants  have  not  shown  that  they  were 
ably  prevented"  from  filing  the  motion 
statutory  time  as  pointed  out  by  appellees, 
motion,  under  the  numerous  decisions  of  this 
not  comply  with  the  statute  is  apparent, 
it  is  not  within  the  judicial  province  to  amenc 
a  statute  under  the  guise  of  construction. 

In  a  supplemental  brief  the  appellants 
tention  to  the  rule  stated  in  Bradley  v.  Slat 
554,  namely:  "A  court  of"geueral  jurisdictioi 
inherent  power  to  vacate  or  modify  its  own 
at  any  time  during  the  term  at  which  the 
nouneed."  It  is  conceded  that  the  court  has 
but  it  does  not  follow  that  an  appeal  will 
refusal  to  exercise  such  power.  The  point  i 
in  the  Bradley  case,  where,  among  other  tl 
aptly  said  by  Sullivan,  J:  "One  may  ask  as  i 
judicial  grace  what  he  cannot  demand  as  a  le 

Finding  no  reversible  error,  the  judgment 
J 

Cornish,  J.,  not  sitting. 
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Union  Pacific  Railroad  Company,  appellee,  v.  Gregory 
Coal  Company,   appellant." 

Files  Aran.  19,  1919.     No.  20224. 

1.  Principal  and  Agent:  Acts  of  Agent.  Ah  act  of  an  agent,  although 
without  actual  authority  from  his  principal,  may  bo  with  such 
apparent  authority  as  to  bind  the  principal. 

2.  Landlord  and  Tenant:  Release:  Question  fob  Johv.  The  evi- 
dence Indicated  in  the  opinion  as  to  the  surrender  of  the  premises 
and  an  agreement  by  plaintiff's  agent  to  release  defendant  from 
further  payments  of  rent  held  sufficient  to  raise  a  question  for 
the  jury. 

Appeal  from  the  district  court  for  Lancaster  county : 
William  M.  Morning,  Judge.  Former  judgment  of 
reversal  adhered  to,  and  motion  for  rehearing  over- 
ruled. 

Strode  &  Beghtol,  for  appellant. 

Edson  Rich,  Fred  C.  Foster,  and  J.  E.  Jacohson, 
contra. 

Morrissey,  C.  J. 

May  29,  1913,  the  parties  to  this  action  entered  into 
a  written  contract  whereunder  plaintiff  leased  to  defend- 
ant desk  space  in  plaintiff's  office  in  the  city  of  Lincoln. 
Plaintiff  is  a  railroad  corporation,  and  the  lease  was 
signed  and  executed  by  its  president.  The  lease  was 
to  cover  a  term  of  five  years  from  and  after  June  1, 
1913,  at  a  monthly  rental  of  $60.  Defendant  occupied 
the  space  and  paid  the  monthly  rental  until  June  30, 
1915,  when  it  vacated  the  space,  and  ever  since  refused 
to  pay  the  rental  stipulated  in  the  contract,  claiming  that 
it  had  been  released  by  E.  B.  Slosson,  local  agent  of 
plaintiff.  This  suit  was  brought  to  recover  the  rental 
for  the  last  six  months  of  the  year  1915.  The  court  in- 
structed a  verdict  for  plaintiff. 

*Flrst  heard  before  Commission,  snd  reversed  without  opinion. 
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We  think  it  clear  that  Slosson  did 
authority  to  release  defendant.  "With  t 
of  the  record  two  questions  remain :  ( 
have  apparent  authority  to  accept  a  a 
premises!  (2)  Did  he  accept  a  surrem 
release  defendant  from  liability! 

Having  found  that  Slosson  did  not 
ihority  to  cancel  the  contract,  we  mu 
facts  disclosed  in  an  effort  to  determi 
fendant  would  be  justified  in  dealing  v 
assumption  that  he  had  authority  to  w 
sions  of  the  contract.  He  had  been  in 
plaintiff  for  more  than  30  years.  He 
freight  and  passenger  agent  for  the  < 
As  such  he  solicited  business  for  th« 
advertised  its  business,  his  name  appea 
vertisements  as  "General  Agent."  In 
defendant  hired  the  desk  space,  Slosao 
with  a  private  room,  or  office,  and  mai 
to  the  conduct  of  the  company's  busine 
were  referred  to  him.  The  other  emph 
ordinate  to  him,  although  it  appears 
hired  nor  discharged  subordinates  wi 
from  his  superiors  in  Omaha.  When  deft 
session  of  the  space,  the  key  to  the 
nished  by  Slosson.  During  the  occupan 
defendant  paid  the  rent  to  Slosson,  a 
receipts,  sometimes  signing  as  "Agent,' 
signing  aa  ' '  General  Agent. ' '  He  wi 
officer  of  the  company  in  the  city  and  ha 
of  the  room  in  which  this  desk  space  wi 
conceded  that  he  was  the  general  freigh! 
agent.  We  think  these  facts  sufficient  t 
jury  the  question  whether  he  had  app 
to  release  defendant. 

On  the  remaining  question  an  agen 
testified  that  some  time  before  vacatin 
discussed   the    matter   of   a   release    wii 
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esire  to  secure  a  release  from  the  terms 
ict,  and  that  Slosson  assented  thereto.  This 
>ut  contradiction,  and  the  conflict  is  suf- 
'.  for  a  submission  of  the  question  to  a  jury. 
oent  heretofore  entered  iB  adhered  to,  and 
or  rehearing  is 

OVERRULED. 


USTTCE,     APPELLEE,    V.   C    E.      SHAW     BT    AL., 
APPELLANTS. 

Filed  Aran.  19,  1919.     No.  19925. 

■exce.  The  finding  of  the  district  court  that  the  plaln- 
luced  to  convey  the  real  estate  which  she  seeks  to 
bis  action  by  means  of  fraud  and  false  representations, 
us  tain  ed  by  the  evidence. 

Purchaser:   Bona   Fide  Purchases:    Bubden   of  Proof. 

of  proof  Is  upon  one  who  claims  to  be  an  innocent 
if  property  procured  by  fraud,  to  establish  that  he 
out  knowledge  or  notice  of  the  fraud. 
l  Under  section  7661,  Rev.  St.  1913,  where  such  a 
alls  to  record  bis  deed  until  after  the  filing  of  a 
i   pendens   In   an   action   to  set  aside  the  deeds  of  his 

is  a  subsequent  purchaser  and  bound  by  the  proceed- 
same  extent  as  if  be  were  made  a  party  to  the  action. 

>m  the  district  court  for  Madison  county: 
1.  Oleson,  Judge.  Affirmed  in  part,  and 
part. 

es,  H.  E.  Siman,  M.  D.  Tyler,  Jack  Koenig- 
Harrington,  F.  M.  Tyrell,  J.  H.  Walker 
5  McFarland,  for  appellants. 


ttt  and  James  Nichols,  contra. 


action  to  set  aside  certain  conveyances  of 
a  the  ground  that  the  same  were  procured 
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by  fraud.  A  judgment  of  the  district  court  in 
of  the  plaintiff  was  appealed  to  this  court  and  afl 
{without  opinion).  Argument  has  been  had  upon 
tion  for  rehearing,  and  the  case  is  now  before  us 
Briefly  stated,  the  facts  as  found  by  the  district 
are:  That  the  plaintiff,  a  widow  residing  in  N< 
was  fraudulently  induced  to  exchange  several  j 
of  property  in  that  city  and  an  80-acre  farm 
hotel  property  in  Denver,  which  was  heavily  ineum 
Certain  representations  were  made  to  her  by  deft 
Waddell  and  others,  which  have  been  abundantly  ] 
to  be  false.  It  is  unnecessary  to  repeat  the  whole 
of  the  transaction,  as  we  are  convinced  that  the  i 
of  the  district  court  as  to  the  fraud  is  amply  bus 
by  the  evidence.  The  title  to  her  property  wa 
veyed  by  Mrs.  Justice  to  G.  E.  Shaw  at  Waddel 
quest,  and  was  held  by  Shaw  for  Waddell. 

The  difficulty  in  the  case  is  not  as  to  the  frau 
arises  out  of  the  question  whether  the  defendant 
tier,  Crane  and  Christopher  were  severally  in 
purchasers  of  part  of  the  real  estate  conveyed  b 
Justice- 
One  who  claims  to  be  an  innocent  purchaser  ( 
property  from  a  person  who  recently  acquired  th 
to  the  same  by  fraud  must,  in  an  action  to  set  asi 
conveyance,  allege,  and  the  burden  of  proof  is 
him  to  establish,  that  he  was  a  bona  fide  purchas 
value  without  knowledge  of  the  fraud.  Baldwin  v 
43  Neb.  245;  Bowman  v.  Griffith,  35  Neb.  361. 

About  a  week  before  this  action  was  begun,  W 
exchanged  lots  7  and  8  in  block  2,  Koenigstein's  ' 
addition  to  Norfolk,  to  William  A.  Crane  for  a 
in*Cherry  county.  The  testimony  of  Crane  is 
effect  that  at  the  time  the  exchange  was  made  he 
a  ranch  of  960  acres  of  land  in  Cherry  county,  ] 
lived  there  from  1891  to  1914;  that  in  June,  1$ 
was  in  Norfolk  visiting  a  Mr.  Fitch,  a  former  ne 
of  his,  and  there  met  Waddell;  that  he  had  told 
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he  wanted,  to  make  a  change  on  account  of  *his  wife 's 
health,  and  after  he  went  home  Fitch  wrote  him  about 
the  Norfolk  property,  which  he  thought  might  be  ex- 
changed for  the  ranch ;  that  on  the  28th  of  July,  1914, 
Fitch,  Waddell  and  C.  E.  Shaw  (Waddell's  brother-in- 
law)  came  to  the  ranch  one  morning,  drove  over  it,  went 
to  the  house  for  dinner,  afterwards  they  made  an  offer 
to  exchange,  and  he  accepted  it.  They  had  photographs 
of  the  place  in  Norfolk  with  them,  and  he  relied  upon 
their  description,  also  upon  Mr.  Fitch's  word.  He  had 
never  seen  the  property.  He  understood  it  was  sub- 
ject to  $3,500  incumbrance.  Crane  and  his  wife  went 
to  Merriam,  a  nearbj'  town,  had  a  deed  written  at  the 
bank,  and  acknowledged  and  delivered  it  at  that  time. 
He  obtained  a  deed  from  Shaw  to  the  Norfolk  property 
at  that  time.  The  deed  was  dated  July  6,  and  the  name 
of  the  grantee  was  in  blank  and  was  filled  in  at  that 
time.  Mr.  Blanchard,  cashier  of  the  bank,  sent  it  for 
record  at  his  request.  Crance  testifies:  "They  told  me 
the  title  to  the  Norfolk  property  was  absolutely  good 
or  the  Building  and  'iLoan  Association  would  not  ac- 
cept it.  I  trusted  it  was  all  right  and  relied  upon  Mr. 
Fitch's  description,  arid  the  reason  of  the  Building  and 
Loan  Association  accepting,  the  title.  I  knew  it  was 
good  or  they  would  not  accept  it."  He  paid  Fitch  a 
commission  of  $100.  He  had  no  notice  or  knowledge 
that  Mrs.  Justice  had  any  interest  in  the  Norfolk  prop- 
erty. Crane's  testimony  was  corroborated  by  that  of 
his  wife,  Fitch,  and  the  cashier  of  the  bank. 

This  property  consisted  of  two  lots  with  three  houses 
upon  them.  Mrs.  Justice  lived  in  a  house  on  one  corner 
of  the  lots.  Waddell  testified  that  he  took  possesion  of 
this  property  on  July  1,  that  he  rented  the  corner 
house  to  her  for  $20  a  month,  that  she  wanted  screens 
put  on,  and  electric  light  fixtures.  The  other  two 
houses  also  required  work  to  be  done  upon  them,  and 
he  paid  out  over  $200  for  screens,  electric  lights,  paint 
and  papering.  He  rented  the  other  two  houses  and  re- 
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tained  possession  of  the  premises 
to  Crane  on  July  28. 

On  July  25,  Mrs.  Justice  wrote  to  i 
asking  him  to  collect  the  rent  upon 
and  on  the  28th  of  July  he  wrote  h 
look  after  the  property.  On  July  i 
letter  gave  Mrs.  Justice  informatioi 
dicated  she  had  been  deceived. 

Another  witness  testifies  that  he  ', 
and  Waddcll  arrange  that  she  shoul 
rent.  Shaw  testifies  that  after  the 
collected  the  rent  and  turned  it  ovei 

Did  the  fact  that  Mrs.  Justice  r< 
sion  of  the  corner  house  give  con 
Crane  that  she  claimed  to  own  the 
time  Crane  received  the  title,  Mr 
possession  as  a  tenant  of  WaddeU't 
she  had  no  notice  or  knowledge  tha 
frauded.  Her  occupancy  was  notice 
she  then  claimed,  which  was  merelj 
If  Crane  had  inquired  of  Mrs.  Just 
what  right  she  held  possession,  she 
informed  him,  because  she  was  still 
owner  of  the  Denver  property,  and  a 
rent  for  the  same.  Under  these  ci 
was  an  innocent  purchaser,  unless 
lis  pendens  affects  his  status. 

Was  Christopher  an  innocent  pui 
fies  that  he  lived  in  Cherry  county  f 
he  knew  one  Baumann,  and  met  hi 
Valentine  in  June,  1914;  that  he  ii 
had  a  large  number  of  horses,  whicl 
of  as  rapidly  as  possible.  He  told  '. 
Baumann  suggested  the  trade  with 
represented  it  to  be  a  good  farm, 
was  in  Shaw.  He  further  testified 
was  not  mentioned,  and  he  never  hear 
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Waddell  looked  over  about  30 
■ere  in  a  corral.  He  said  he 
for  the  land,  and  would  take 
iatopher,  had  borrowed  money 
ir  the  horses  when  he  bought 
them  to  Waddell  he  had  the 
ion,  the  cashier  of  the  bank,  as 
■  is  corroborated  by  Baumann 

bject  to  a  mortgage  of  $2,175. 
1  he  received  97  head  of  horses. 
his  indebtedness  to  the  bank, 
by  the  cashier  to  Christopher, 
abstract  of  title  to  the  land  on 

was  executed  on  July  6,  1914, 
3w  she  had  been  defrauded, 
jssession  of  the  land.  Under 
hat  Christopher  was  an  inno- 
s  status  is  affected  by  the  lis 

perty  conveyed  to  Sattler,  Sat- 
mony  in  his  behalf  is  given  by 
principal   actor  in   the   fraud. 

did  not  tell  Sattler  about  the 
e  told  him  he  was  expecting 
was  using,  and  wanted  to  sell 
got  it.     He  says  that  he  and 

in  property  together,  Sattler 
nd  they  dividing  the  profits; 
uy  the  barns  before  he  went 
w  "Waddell  was  getting  them 
ler  was  paying  $1,200  a  year 
monthly  payments.  He  paid 
he   mortgage    was   $4,800.      A 

introduced  in  evidence  shows 
i  "Waddell 's  account  was  over- 
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drawn  nearly  $600,  a  deposit  of  $2,000  was  made  by 
)X  Sattler.  It  is  possible  that  Sattler  was  an  innocent 
purchaser,  but  we  are  .  of  the  opinion  that  his  estate 
has  not  sustained  the  burden  of  proof  .as  to  this. 
'  The  majority  of  the  court  take  the  view  that  the  lis 
pendens  statute,  section  7651,  Rev.  St.  1913,  does  not 
operate  to  render  Crane  and  Christopher  purchasers 
pendente  lite,  with  notice  of  plaintiff's  claim.  The 
finding  and  judgment  of  the  district  court  is  affirmed 
in  so  far  as  it  adjudicates  that  the  property  of  Mrs. 
Justice  involved  in  this  action  was  procured  by  fraud, 
but  is  otherwise  reversed,  and  the  cause  remanded  with 
instructions  to  try  the  same  de  novo,  if  plaintiff  de- 
sires, as  to  the  bona  fides  of  defendants  Crane,  Christo- 
pher and  Sattler,  and  to  determine  the  liability  of  Wad- 
dell  and  Shaw,  or  either  of  them,  to  plaintiff  for  dam- 
ages ;  with  leave  to  the  parties  to  amend  their  pleadings, 
if  so  advised,  and  to  introduce  further  evidence. 

Judgment  accordingly. 

Sedgwick,  J.,  concurring. 

It  is  suggested  in  appellee's  brief  that  the  defendants 
Christopher  and  Crane  must  be  regarded  as  "  subse- 
quent purchasers  with  constructive  notice  of  the  pen- 
dency of  this  suit."  It  is  conceded  that  they  purchased 
the  property  and  received  their  deeds  before  this  ac- 
tion was  begun,  but  the  suggestion  seems  to  be  that, 
under  the  provisions  of  section  7651,  Rev.  St.  1913,  the 
filing  of  the  lis  pendens  in  this  action  before  their  deeds 
were  recorded  makes  them  subsequent  purchasers.  The 
language  of  this  section  is:  " Every  person  whose  con- 
veyance or  incumbrance  is  subsequently  executed  or 
subsequently  recorded,  shall  be  deemed  to  be  a  subse- 
quent purchaser  or  incumbrancer."  This  language 
makes  them  subsequent  incumbrancers,  and,  although  it 
is  not  a  part  of  the  law  of  conveyancing,  and  is  deal- 
ing with  notice,  and  not  with  the  validity  and  effect 
of  deeds,  it  would  perhaps  be  difficult  of  construction 
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if  it  was  not  immediately  followed  by  the  qualifying 
clause  that  states  plainly  in  what  sense  and  to  what 
extent  they  shall  be  treated  as  subsequent  purchasers 
or  incumbrancers,  and  "  shall  be  bound  by  all  pro- 
ceedings taken  in  said  action  after  the  filing  of  such 
notice  to  the  same  extent  as  if  he  were  made  a  party 
to  the  action.' '  This  seems  to  be  decisive  of  the 
purpose  of  the  lawmakers.  If  a  person,  holding  an  unre- 
corded deed  as  an  innocent  purchaser,  is  "made  a 
party  to  the  action,"  he  must  answer  and  shqw  his 
interest,  or  default  will  be  entered  against  him,  and 
all  of  his  claims  in  the  property  will  be  barred  by  the 
' '  proceedings  taken  in  said  action, ' '  resulting  in'  final 
judgment. 

This  state  seems  to  have  adopted  the  statute  from 
New  York,  as  many  other  Code  states  did.  In  an 
early  case  in  New  York,  the  statute  is  construed,  and 
it  is  said  in  the  syllabus,  "The  provision  of  the  Code 
(sec.  132),  providing  for  the  filing  of  lis  pendens,  mak- 
ing it  constructive  notice  to  a  purchaser,  and  declaring 
that  a  purchaser  whose  conveyance  is  subsequently 
executed  or  .recorded  shall  be  a  subsequent  purchaser 
ai\d  shall  be  bound  by  the  proceedings,  simply  affects 
such  purchaser  'to  the  same  extent  as  if  he  were  made 
a  party'  to  the  action.' '  The  opinion  discusses  at 
length  very  interestingly  the  theory  of  lis  pendens,  and 
says:  "The  words  'to  the  same  extent  as  if  he  were  a 
party  to  the  action'  cannot  be  omitted  in  construction. 
*  *  *  While  it  (the  statute)  also  applies  to  cases 
of  rights  superior  to  those  of  the  plaintiff,  it  only 
affects  them  in  such  a  way  as  they  would  be  influenced 
if  the  owners  were  parties  to  the  action."  Lamont  v. 
Cheshire,  65  N.  Y.  30.  This  case  plainly  construes  the 
statute  to  mean  that  the  plaintiff  may  file  a  notice  of 
lis  pendens,  and  persons  holding  unrecorded  convey- 
ances not  known  to  plaintiff  will  have  the  same  rights 
if  the  notice  is  filed  before  their  papers  are  recorded 
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as  though  no  notice  was  filed,  and  they 
parties  to  the  action.  The  expression  in 
that  they  shall  be  deemed  to  be  suhsequenl 
is  not  defined  in  the  statute  in  any  way,  e; 
expression  which  tells  what  the  effect  sha 
that  is,  they  shall  be  bound  the  same  as 
had  been  made  parties  to  the  action.  Tb 
tion  is  followed  in  many  New  York  case; 
in  various  Code  Btates  which  have  adopt 
York  statute.  Lamont  v.  Cheshire,  supra; 
Backus,  4  Dak.  433;    Hathaway  v.  Arnold, 

This  court  has  heretofore  -so  construed 
In  an  early  case  construing  the  act  of  18 
now  our  section  7651,  Rev.  St.  1913,  that 
statute  which  we  are  now  considering  was 
stitutional.  Sheasley  v.  Keens,  48  Neb.  57 
later  case  the  question  was  discussed  at 
Sheasley  v.  Keens,  supra,  was  overruled.  I 
Beard  &  Bro.,  79  Neb.  764,  it  was  said:  '" 
of  the  legislature  in  providing  for  a  notict 
with  the  register  of  deeds  undoubtedly  wa 
the  interest  of  secret  owners  or  lien-holdei 
might  be  done  without  prejudice  to  the,  p 
to  allow  them  to  come  into  court  and  have 
adjudicated."  The  majority  of  the  court  c 
the  proper  construction  of  the  statute,  ai 
defendants  have  availed  themselves  of  the  ri 
into  court  and  have  their  rights  adjudicatec 
be  adjudicated  in  this  action. 

Ross,  J.,  not  sitting. 
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dBTCALF,  Administbatob,  appellee,  v. 
ck  Ibland  &  Pacific  Railway  Com- 
pany,   APPELLANT. 

lsd  Aran,  19,   1919.     No.   20283. 

nee.  Where  the  contents  of  an  order  to  plain- 
section  foreman,  to  measure  overhead  wires,  Is 
ud  Ih  a  case,  and  there  la  evidence  that  the  order 
■r  waa  last  seen  In  the  hands  of  agents  or  em- 
idant,  secondary  evidence  of  its  contents  may 
Ived  on  behalf  of  the  plaintiff. 
i  Testimony.  Where  plaintiff's  witnesses  tea- 
tw  and  read  such  order,  that  it  was  written  in 
name  of  the  roadmaater  attached,  and  defend- 
astlfy  that  the  order  given  was  typewritten  and 
nd  that  no  orders  of  this  nature  were  ever  given 
■nner,  It  Is  not  erroneous  to  permit  other  orders 
ireman  in  the  form  described  by  plaintiff's  wit- 
tduced  in  rebuttal. 

xt  Discovered  Ewbbnce.  A  motion  for  a  new 
round  of  newly  discovered  evidence,  the  evidence 
hich  is  set  forth  In  the  opinion,  held,  properly 

line,  Bvideiice.  Where  the  evidence  is  substan- 
upon  material  points,  the  court,  In  determining 
'  presented,  accepts  the  verdict  of  the  Jury  in 
ilntlff  as  determining  the  facts  upon   such   dis- 

)  Strike.  A  motion  to  strike  the  whole  of  an 
itlon  is  properly  overruled.  If  part  of  the  answer 
wlble. 

he  district  court  for  Lancaster  county: 
ve,  Judge.  Affirmed. 

Guy  C.  Chambers  and  George  R.  Mann, 
I  and  H,  R.  Ankeny,  contra. 
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On"  January  14,  1914,  plaintiff's  intestat< 
Smith,  was  a  section  foreman  upon  the  m; 
defendant,  running  through  the  city  of  Man 
sas.  At  that  time  deceased  was  directed  t 
the  height  of  overhead  wires  crossing  the  trac 
section  of  the  road  under  hie  jurisdiction.  Aj 
tools  or  appliances  furnished  him  by  defent 
tapeline.  Close  to  the  station  at  Mankato 
voltage  electric  wires  crossed  the  track.  T] 
furnished  appears  very  much  like  an  ordinal 
but  in  reality  it  contains  hidden  metal  wires 
running  from  end  to  end.  Deceased  threw  fc 
case  attached  to  one  end  of  the  tapeline 
electric  wires,  holding  the  other  end  in  his  1 
immediately  a  strong  current  of  electricity  pa 
the  line  and  through  his  body,  killing  him 
This  action  is  brought  by  his  widow  to  recovf 
under  the  federal  employers'  liability  act. 
for  $10,000  was  rendered.  From  a  judgmen 
verdict,  defendant  appeals. 

One  of  the  material  disputes  as  to  the  fac 
whether  the  deceased  had  been  ordered  to  m 
clearance  of  all  wires  crossing  the  track,  < 
telephone  wires  only. 

The  testimony  on  behalf  of  plaintiff  tend; 
that  Smith  had  received  a  written  order.  B> 
time  of  his  death  and  the  time  his  effects  wen 
to  plaintiff  the  next  day,  this  order  had  di 
The  coroner  testified  that  the  order  was  gr 
by  the  undertaker,  but  she  was  unable  to 
disposition  of  it  had  been  made  bv  her,  a 
not  in  her  possession  or  control  at  the  time  o 
Several  witnesses  for  the  plaintiff  testified 
had  seen  the  order  before  the  accident;  tl 
on  an  unruled  piece  of  paper;  that  it  was  not 
ten.  hut  written  by  hand:    that  the  ro^dmasl 
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was  at  the  bottom  of  it,  and  that  the  words,  "telephone," 
or  "telephone  wires,"  did  not  appear  in  it,  but  that  it 
was  an  order  to  measure  all  overhead  wires. 

A  number  of  written  orders  received  over  the  tele- 
graph lines  by  the  agent  at  Mankato  giving  specific 
orders  by  the  roadmaster  to  the  deceased  were  intro- 
duced in  evidence  by  the  plaintiff.  The  agent  testifies 
that  specific  orders  usually  came  by  wire,  but  general 
orders  were  usually  sent  direct  to  the  section  foreman 
by  railroad  mail;  such  mail  being  inclosed  in  an  en- 
velope and  delivered  direct  to  the  foreman. 

Defendant  objected  very  strenuously  to  the  offering  of 
these  exhibits,  since  they  did  not  refer  to  the  measure- 
ment of  wires,  and  were  only  orders  to  Smith  as  to 
certain  work  to  be  done  upon  the  section.  It  is  said 
that  it  is  not  shown  that  these  orders  came  by  wire,  or 
that  they  were  not  dropped  out  of  the  window  of  the 
private  car  of  the  superintendent,  or  they  did  not  come 
by  railroad  mail.  But  several  of  them  are  dated  at 
Fairbury,  and  are  addressed  to  the  section  foreman 
at  Mankato,  and  some  are  written  in  pencil,  and  some 
typewritten.  They  bear  upon  their  face  evidence, 
which,  considered  in  connection  with  the  testimony  of 
the  station  agent  as  to  the  receipt  of  specific  orders 
by  wire,  convinces  us  that  it  was  proper  to  admit  them 
in  evidence  for  the  purpose  of  showing  that  Smith  did 
receive  other  orders  relating  to  his  duties  than  printed 
or  mimeographed  orders  sent  to  him  by  railroad  mail. 

Two  witnesses  testified  to  having  seen  the  claim  agent 
of  the  railway  company  and  the  station  agent  soon 
after  the  accident  in  the  ticket  office,  and  to  have  heard 
the  claim  agent  read  the  order  taken  from  Smith's  body 
aloud  to  the  other,  to  the  effect  that  all  overhead  wires 
were  to  he'  measured,  and  remarked  that  "this  looked 
bad,"  or  words  to  this  effect,  and  that  this  fact  was 
impressed  upon  their  minds  for  the  reason  that  the 
railroad   company   afterwards  was  insistent  that   the 
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order  was  only  to  measure  telephone  wires, 
testimony  is  positively  denied  by  the  two  men  men 
and  there  are  other  circumstances  in  the  record 
rendered  it  of  doubtful  credibility. 

Oa  the  other  hand,  witnesses  for  defendant  t 
that  it  was  a  general  order  typewritten  and  i 
graphed,  and  was  identical  with  exhibit  2,  a  c 
which  appears  in  the  record,  and  is  as  follows : 

"Fairbury,  Nebr.,  Jan.  12 
"All  Foremen: 

"Kindly  advise  me  as  soon  as  possible  the  nun 
telephone  lines  you  have  crossing  our  track  oi 
section,  giving  this  information  by  M.  P.  locatic 
clearance  from  top  of  rail  to  wires.  Also  advisi 
of  telephone  company.  J.  L.  Haj 

Several  other  section  foremen  testified  they  r< 
such  an  order.  The  coroner's  testimony  is  soe 
indefinite.  She  said:  "It  was  two  or  three  line 
ing,  measure  all  overhead  telephone  wires  in  a 
distance  and  before  a  given  time."  She  thoi 
was  a  printed  order  about  the  size  or  a  little 
than  a  telegraph  blank,  and  it  had  printed  cha: 
across  it;  that  it  was  written  with  pen  or  penci 
afterwards  said  that  it  was  typewritten  or  printe' 
roadmaster  testifies  that  the  order  above  set  o' 
the  only  order  sent  out  by  him  as  to  the  measu 
of  wires  about  this  time.  Considering  that  the 
was  either  lost  by  the  coroner,  or  was  last  seen 
hands  of  the  agents  of  defendant,  secondary  e\ 
was  admissible. 

One  of  the  alleged  errors  relied  upon  for  reve 
the  overruling  of  a  motion  for  a  new  trial  on  acc< 
newly  discovered  evidence.  The  evidence  which 
leged  to  have  been  newly  discovered  is  with  rel 
to  the  relations  existing  between  Smith,  the  d& 
and  his  wife  at  the  time  of  his  death.    This  is  m 
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federal  employers'  liability  act,  a 
ed  to  recover  for  pecuniary,  loss  re- 
leath  of  her  deceased  husband, 
i  are,  that,  subsequent  to  the  trial  of 
ney  for  the  defendant  received  a  let- 
of  the  peace  at  Tobias,  Nebraska,  to 
i.pril,  1912,  the  deceased  was  arrested 
a  the  charge  of  failing  to  support  his 
,  and  entered  into  a  support  bond; 
i  went  to  Kansas,  and  that  the  justice 
is  intermediary  between  him  and  his 
ssided  with "  her  parents  at  Tobias ; 
months  before  Smith's  death  he  re- 
us wife  because  she  refused  again  to 
ankato. 

wn  by  correspondence  of  Smith  with 
peace  that  Smith  had  agreed  to  live 
r  six  months  while  it  was  ascertained 
i  good  faith  in  his  avowed  intentions 
ife  and  children;  that  deceased  re- 
lat  he  loved  his  wife  and  children ; 
anxious  to  have  his  wife  return  and 
id  was  arranging  to  buy  furniture 
ome  at  Mankato,  though  his  later 
istice  indicate  that  he  was  disap- 
ilure  to  come  to  him,  and  spoke  of 

He  sent  her  money  during  this  time. 

filed  at  Tobias  was  against  John 
i  name  by  which  he  was  known  to  de- 
in  T.  Smith,  and  defendant  urges 
hy  by  the  use  of  ordinary  diligence  it 
:rtain  these  facts. 

Hid,  the  testimony  at  the  time  of  the 
the  station  agent  and  other  employees 
n  Mankato  knew,  and  the  roadmaster, 
headquarters  were  at  Fairbury,  Ne- 
)m  Tobias,  was  then  told  by  the  plain- 
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tiff  that  Smith   was  not  living  with  his   family,   and 
that  his  wife  and  children  were  living  at  Tobias. 

In  a  counter  affidavit  by  Mrs.  Smith's  mother,  she 
deposes  that  Smith  always  provided  for  his  wife  and 
children,  except  for  a  period  of  about  four  or  six  weeks 
in  March  or  April,  1913,  when  Smith  and  his  wife  were 
at  the  home  of  her  parents,  and  that  during  that  time 
Smith  had  trouble  with  the  parents  which  resulted  in 
his  leaving  their  home ;  that  she  saw  all  the  letters  which 
Mrs!  Smith  received  from  her  husband,  and  knew  that 
the  money,  clothing,  provisions  and  assistance  which 
he  sent  were  of  about  the  value  of  $35  a  month,  except 
in  November  and  December,  1913,  when  he  sent  her  a 
part  of  this. 

Mrs.  Smith  deposes  that  she  never  talked  to  the 
justice  about  the  matter  of  rejoining  her  husband,  ex- 
cept on  one  occasion  about  December  5,  1913,  when 
she  told  him  she  was  planning  to  join  Smith  in  the 
near  future.  She  did  not  know  he  was  carrying,  on  a 
correspondence  with  her  husband;  that  the  letters 
written  by  him  were  not  authorized  by  her;  that  the 
money  she  received  was  sent  directly  to  her;  that  the 
justice  did  not  know  the  amount  she  was  receiving; 
that  the  proceedings  before  the  justice  were  had  at  his 
instance,  and  caused  an  estrangement  of  the  family,  and 
that  from  the  latter  part  of  April  Smith  had  sent  her 
about  $30  a  month,  and  also  furnished  her  and  the 
children  with  some  articles  of  clothing.  Considering 
all  the  facts  in  this  connection,  there  was  no  error  in 
this  ruling. 

At  the  trial  Mrs.  Smith,  after  having  testified  that 
she  had  made  arrangements,  at  the  time  Smith  was 
killed,  to  move  to  Mankato,  was  asked  the  following 
questions:     «Q     Did  you  receive  a  letter  from  him! 

tJ  *  t  S"  ?uVen  after  he  was  dead>  and  written  the 
day  of  his  death,  arranging  for  the  furniture  and  all 
there  at  Mankato?    A.  I  did." 
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Defendant  then  objected  "as  calling  for  the  contents 
of  the  letter,  and  moves  to  strike  out  the  answer  as 
incompetent  and  immaterial- "  No  objection  was  made 
to  the  question.  The  objection  was  to  the  answer  as  a 
whole.  That  portion  of  it  in  response  to  the  question 
whether  she  received  the  letter  after  he  was  dead  was 
competent  testimony.  The  objection  was  too  broad. 
Part  of  the  answer  was  objectionable,  but  the  motion 
should  have  been  so  framed  as  to  ask  the  court  to 
strike  out  the  incompetent  portion  of  the  answer  only. 
Under  these  circumstances  it  was  properly  overruled. 

Two  witnesses,  Green,  the  station  agent,  and  Argo, 
his  assistant,  testified  that  each  of  them  had,  in  a  con- 
versation with  Smith  on  the  date  of  his  death,  warned 
him  not  to  measure  the  electric  light  wires,  that  they 
were  dangerous,  and  he  might  get  killed.  On  cross-* 
examination  the  testimony  of  Argo  was  so  shaken  as  to 
make  it,  in  our  opinion,  unworthy  of  credence,  and  this 
presumably  was  the  conclusion  reached  by  the  jury. 
The  testimony  of  Mr.  Green,  however,  is  direct  and 
specific  upon  this  point.  There  was  a  direct  conflict 
between  Green  and  other  witnesses  with  respect  to 
other  facts  as  to  which  he  testified.  We  cannot  say  that 
the  contradiction  of  Green  on  other  points  did  not  in- 
fluence the  minds  of  the  jury  to  such  an  extent  that  they 
rejected  his  testimony  altogether  with  regard  to  this 
alleged  warning. 

Instruction  No.  13  is  complained  of  because  it  omitted 
to  tell  the  jury  that  the  two  minor  children  were  entitled 
to  recover  from  their  loss  only  until  they  should  arrive 
at  21  years  of  age.  Under  the  more  recent  decisions  of 
the  federal  courts,  it  was  unnecessary  for  the  jury  to 
make  such  an  apportionment.  The  children  were  four 
and  one  years  of  age,  respectively.  The  verdict  under 
the  instructions  of  the  court,  awarded  $2,500  to  the 
infant  son,  $2,500  to  the  infant  daughter,  and  $5,000  to 
the  widow.    The  amount  of  the  verdict  as  a  whole  and 
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the  amounts  awarded  to  the  infants  are  not  excessive, 
and  this  assignment  must  be  overruled. 

The  complaint  as  to  the  refusal  to  give  instructions 
12  and  13,  requested  by  defendant,  we  think  •  is  not 
well  f oundedj  since  in  another  instruction  the  jury  were 
told  that,  if  Smith  was  directed  to  measure  all  over- 
head telephone  wires,  and  that  he  measured  an  electric 
wire  carrying  a  high  voltage,  which  was  not  included 
in  the  order,  plaintiff  could  not  recover.  This  is  more 
specific  than  the  instruction  refused  with  regard  to  the 
nonliability  of  the  defendant  in  case  Smith  had  volun- 
tarily measured  the  high  voltage  wires,  and  hence 
defendant  suffered  no  prejudice.  The  instructions  as 
a  whole  fairly  submitted  the  issues  to  the  jury. 

It  is  argued  that  the  fact  that  another  section  fore- 
man measured  wires  by  throwing  a  line  over  them,  and 
then  measuring  the  line,  establishes  the  fact  that  Smith 
was  careless  in  using  the  tapeline  in  the  manner  in 
which  he  did,  and  that  the  line  itself  discloses  that  it 
contained  wires.  The  words,  "Chesterman  Metallic, 
Sheffield,  England,' '  are  printed  upon  the  back  of  this 
line,  but  an  ordinary  individual  using  the  line  would 
not  be  apt  to  notice  this,  and  the  line  itself  to  an 
ordinary  observer  does  not  indicate  the  presence  of  fine 
interwoven  wires. 

The  principal  questions  in  the  case  are  questions  of 
fact.  These  have  been  resolved  by  the  jury  in  favor 
of  the  plaintiff,  and  whatever  doubt  may  exist  in  our 
minds  must  be  considered  settled  by  the  verdict. 

The  deceased  was  a  young  man,  strong  and  vigorous, 
and  considering  the  amount  which  the  testimony  shows 
he  had  for  years  been  in  the  habit  of  devoting  to  the 
support  of  his  family,  and  the  proof  as  to  reconciliation, 
the  amount  of  the  verdict  seems  to  be  reasonable.  The 
judgment  of  the  district  court  is  therefore 

Affirmed. 

Corotsh,  J.,  not  sitting. 
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STRICT,   APPBLLEE. 
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(junction.  Courts  will  not  oi 
r  injunction,  direct  a  dlfferen 
ipted  fn  good  faith  by  the  diet 
t  District :  Objection:  Lacre 
district,  according  to  law,  wl! 
ult  of  certain  property  owners 
;r  plan  of  drainage,  who  paid 
pated  in  the  benefits  of  the  drc 
t  years,  and  who  did  not  begin 
action   to   dissolve    the  district 


district  court  for  Dodg 
n,  Judge.    Affirmed. 

n  Joknson,  for  appellant 

dt  Lee,  contra. 

a  the  incorporation  of  1 

hat  it  built  a  ditch  on 

:   near  plaintiffs'   lands; 

itch  Logan  creek  in  thi 

t  and  destroyed  as  a  wb 

stagnant  pools  and  desti 

i'  lands;    that  plaintiffs 

?h  construction  and  hav« 

ifore  the  excavation  of 

were  sufficiently  drained 

rity  of  the  landowners  i 

stream  from  plaintiffs, 

r  to  dissolve  the  distric  .„.    „»*, 

plaintiffs'  rights,  and  have  called 

dissolution  of  the  district;    that  it 

istrict  to  drain  the  unused  portions 
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of  Logan  creek  and  to  restore  the  drainage  of  plaintiffs* 
lands.     . 

The  prayer  of  the  petition  is  to  require  the  defendant 
to  restore  the  drainage  of  Logan  creek  in  the  vicinity  of 
plaintiffs'  lands  within  a  reasonable  time,  and  in  an 
equitable  and  just  manner  in  regard  to  assessments;  that 
it  Jbe  restrained  from  taking  any  steps  to  dissolve  it- 
self or  proceeding  with  an  election  for  that  purpose; 
and  that  it  be  enjoined  "from  maintaining  and  from 
suffering  said  stream  along  and  in  the  vicinity  of  plain- 
tiffs* lands  from  being  a  collection  of  stagnant  pools." 

The  answer  amounts  to  a  plea  of  laches,  estoppel,  and 
want  qf  power  to  change  the  flow  of  drainage.  It 
also  pleads  acquiescence  in  the  work  since  1909,  and  that 
plaintiffs  have  accepted  damages  and  compensation  for 
right  of  way. 

The  district  court  found  generally  for  defendant.  No 
supersedeas  bond  was  filed,  and  by  supplementary  pro- 
ceedings in  this  court  defendant  has  shown  that  at  an 
election  held  by  the  electors  of  the  district  in  November, 
1917,   the   district   was   dissolved  unanimously. 

In  1909  the  defendant  drainage  district  was  created 
to  drain  the  valley  of  Logan  creek.  In  1910  ditches  were 
excavated  in  order  to  straighten  the  channel  of  the 
creek  and  prevent  overflow.  Plaintiffs  are  landowners 
living  in  the  district  below  the  intersection  of  the 
ditch  with  the  old  channel  of  Logan  creek  in  section  29. 
The  evidence  shows  that  at  least  two  of  the  plaintiffs, 
before  the  ditch  was  constructed,  had  tile-drained  a 
part  of  their  lands  into  the  old  bed  of  the  creek.  Plain- 
tiff Moeller  testifies  that  since  the  new  channel  has 
been  constructed  the  stream  below  this  intersection 
has  ceased  to  flow  in  its  old  channel  except  during 
flood :  that  it  is  gradually  filling  up  with  silt  and,  leaving 
stagnant  ponds ;  that  he  had  expended  a  large  amount  of 
j  money  in  tile-draining  his  land  into  the  old  bed  before 

the  ditch  was  made ;   that  the  partial  filling  of  the  creek 
!  has  rendered  his  tiling  useless;  the  value  of  his  lands 
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ited;  and  that  it  is  impossible  for  him 
I  across  the  old  bed  to  the  new  channel. 
v  ditch  from  three  to  five  miles  long 
side  of  the  old  channel. 
1909,  a  petition  was  presented  to  the 
board,  signed  by  several  of  these 
that,  in  constructing  the  ditch,  the 
ision  for  keeping  the  channel  of  the 
the  south  line  of  section  29  to  where 
ses  the  Chicago,  Burlington  &  Quincy 
ward  voted  not  to  take  any  steps  to 
inel,  but  to  leave  it  open  to  the  course 
;S  is  usual  in  such  conditions,  the  old 
ally  filling  up  with  silt  deposited  by 

>n  of  the  record  shows  that, '  while 
ire  some  change  made  in  the  plan  of 
)  not  seem  to  agree  as  to  the  manner 
nge  shall  be  made.  One  wants  a  nefr 
e  old  channel,  another  only  wants  a 
jr  a  railroad  bridge,  while  still  another 
1  of  the  stream  cleaned  and  kept  from 

years  these  plaintiffs  acquiesced  in 
lage.     Just  as  the  district  was  about 

they  come   into   court    attempting   to 

in  the  plan.  There  is  not  sufficient 
the  action  as  one  to  abate  a  nuisance, 
^tever  injuries  to  their  land  were  liable 
iy  reason  of  the  construction  of  the 
r  elements  of  damages  which  plaintiffs 

claim  from  the  district  at  the  incep- 
;dings.  If  the  construction  of  the  new 
?d  the  tile  drain  already  in  place,  this 
i  compensated  in  damages,  or  a  new 
at  that  time.  It  is  not  shown  these 
red  at  that  time.  The  failure  to  make 
?es  is  no  ground  for  staying  the  order- 
ainistration  of  the  defendant's  affairs, 
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or  its  dissolution.  At  this  time  no  such  action  is 
pending,  and  there  is  no  proof  that  the  dissolution  ie 
sought  to  avoid  the  payment  of  damages.  We  agree 
with  the  district  court  that  no  cause  of  action  has  been 
established. 

AFFIRMED. 

Cornish,  J.,  not  sitting. 


Tillte  Chamberlain  et  al.,  appellees,  v.  William 
Frank  et  al.,  appellants. 

Filed  April  IS,  1919.    No.  20449. 

1.  Deeds:  Mbntal  Capacity:  Validity:  Presumption.  Where  a 
deed  was  executed,  with  practically  no  consideration,  by  a  father 
over  90  years  of  age,  of  nearly  all  of  hie  property,  which  was 
worth  about  930,000,  to  one  eon,  with  whom  he  lived,  excluding 
his  other  children  from  all  but  a  small  share  of  his  estate,  under 
a  misconception  of  the  real  value  of  the  property,  and  without 
any  apparent  reason  for  such  action,  the  transaction  will  be 
closely  scrutinized,  and  the  presumption  Is  against  the  validity 
of  the  deed. 

2.    :   :   Evidence:    Sufficiency.     Evidence  examined  and 

set  forth  In  the  opinion,  held  to  be  Insufficient  to  uphold  the  con- 
veyance. 

3.   :   Suit  to  Annul:    Laches.     The  invalid  conveyance  <was 

made  about  six  years  before  the  death  of  the  grantor.  The  action 
was  brought  by  the  other  heirs  of  the  deceased  a  tew  months  after 
his  death.  Held,  that  there  was  no  laches  on  their  part  In  bring- 
ing the  action. 

4.  Appeal  In  Equity:  Trial  de  Novo.  The  petition  sought  to  set 
aside  a  deed  on  the  ground  of  mental  Incompetency  of  the 
grantor  and  undue  Influence.  The  district  court  found  that  the 
grantor  was  mentally  Incompetent  to  execute  the  conveyance. 
The  appeal  in  such  a  case  brings  up  the  entire  record  for  review, 
and  If  either  ground,  or  both,  are  found  by  this  court,  upon  a 
trial  de  novo  to  be  sustained  by  the  evidence,  It  may  base  Its  de- 
cision upon  such  grounds,  Irrespective  of  the  fact  that  the  decree 
of  the  district  court  was  based  upon  a  finding  of  mental  incom- 
petency alone. 
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the  district  court  for  Burt  county: 
Judge.  Affirmed. 

il  and  Bronte  <&  Ramsey,  for  appellants. 

s  and  Smith,  Schall  &  Howell,  contra, 

aside  a  deed  to  about  200  acres  of  land 
made  by  one  George  Frank  to  his  son 

on  the  grotfnd  of  mental  incapacity 
tnce.  The  district  court  found  for  the 
efendanta  appeal. 

inding  of  the  court  was  that  no  cou- 
1  from  the  defendant  William  Frank  to 
ge  Frank;  that  at  that  time  the  real 
he  fair  and  reasonable  value  of  $150 
;orge  Frank  was  at  the  time  wholly  in- 
ecute  a  deed  and  to  transact  business, 
irehend  the  effect  of  the  transaction. 

and  his  wife  came  to  Burt  county  in 
d  upon  the  land   in   question.     There 

family,  consisting  of  three  daughters, 
)w  Tillie  Chamberlain,  Louise  Frank, 
is,  Barbara  Frank,  and  two  sons,  Matt 
^iam  Frank.  William  Frank  was  the 
I  is  now  about  48  years  of  age.  Mrs. 
00.  William  was  married  to  the  defend- 
nk  in   1901.     The  other  children  had 

farm  some  years  before.  Before  the 
1  afterwards,  William  resided  at  home 
ind  worked  upon  the  farm.  He  took  his 
they  were  married.  After  the  marriage 
1  to  reside  upon  the  farm  with  his  son 

,  1910,  when  he  was  over  SO  years  of 
t  to  a  firm  of  lawyers  in  Tekamah,  and 
to  prepare  a  deed  of  conveyance  to 
his  real  estate.  In  the  afternoon  of 
illiam  and  his  wife  and  father  went  to 
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He  lawyers,  and  William  entered  into  an  agreement 
port  and  care  for  his  father  thereafter  and  during 
stime,  and  to  pay  at  his  death  $25  to  the  daughter 
ra,  and  $400  to  each  of  the  other  children,  securing 
me  by  a  mortgage  to  the  defendant  Burdic,  as 
?.  None  of  the  other  children  knew  of  this 
ction  with  William  until  after  its  consummation. 
vember,'1910,  an  action  was  brought  in  the  name 
jrge  Frank  by  the,  plaintiffs,  Tillie  Chamberlain 
ouise  Lewis,  as  his  next  friends,  in  the  district 
for  Burt  county,  seeking  to  have  the  deed  to 
m  set  aide  on  account  of  his  incompetency.  In 
ise  George  Frank  filed  a  motion  supported  by  his 
ffidavit  and  that  of  others  as  to  his  competency, 

to  dismiss  the  suit  as  unauthorized.  This  action 
smissed  by  the  plaintiffs,  without  prejudice,  with- 
ming  to  a  hearing. 

912  an  action  in  ejectment  was  brought  by  Wil- 
Prank  against  Tillie  Chamberlain  to  eject  her 
30  acres  of  this  land  upon  which  she  was  living 
ler  husband,  and  which  she  had  occupied  for 
Lber  of  years  without  paying  rent,  with  the  per- 
n  and  consent  of  her  father,  George  ,  Frank. 
.3  the  testimony  of  George  Frank  was  taken  at 
ial,  and  has  been  introduced  in  evidence  in  the 
t  case  in  order  to  show  his  mental  condition  at 
me.    P\>r  some  years  before  the  death  of  his  wife, 

but  little  work  upon  the  farm,  most  of  it  being 
med    by   William.      After    his    wife's    death,    he 

entirely  ceased  to  attend  to  business  or  work 
■  nature.  He  carried  a  bank  account  up  to  about 
tfhen  he  ceased  to  have  any  banking  transactions, 
le   whole  management   of  the  farm,  cultivation, 

and  selling  of  stock,  marketing  of  crops,  and 
t  and  disbursement  of  money,  was  thereafter 
1  on  by  William,  who  apparently  assumed  to  own 
i  farm  and  live  stock;  the  father  having  very 
money  and  being  poorly  provided  with  clothing. 
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ience  in  regard  to  his  competency  to  trans- 
ss  at  the  time  the  deed  was  made  is  con- 
A.  number  of  credible  witnesses  testified 
eir  opinion  he  was  as  well  able  to  transact 
t  that  time  as  he  ever  was,  while  several 
ist  of  whom,  however,  formed  their  judg- 
i  what  they  saw  of  him  after  the  deed  was 
testified  they  believed  he  was  incompetent 
t  business.  This  evidence  was  considered  be- 
)ther  testimony  that  there  was  no  material 
his    mental    condition    between    the    time 

and  the  time  the  deed  was  made.     A  sig- 

ct  is  that  in  his  testimony  in  the  ejectment 

IB  Frank  testified  that  he  believed  the  farm 

from  $15  to  $20  an  acre,  and  in  substance 

he  gave  the  farm  to  William,  and  specified 
it  of  payments  to  the  other  children,  he 
lat  he  had  very  little  property.  If  this  had 
fact,  the  estate  would  have  been  somewhat 
divided  among  his  children.  The  family 
who  had  testified  that  George  was  of  sound 
l  the  deed  was  made,  on  cross-examination 
nch  testimony  as  to  value  would  indicate  that 
s  was  "either  prevaricating,  or  was  a  little 
upper  story."  The  testimony  is  undisputed 
t  time  the  land  was  worth  $150  an  acre. 

consideration  of  all  the  testimony,  we  are 
at  George  Frank,  while  perhaps  competent  to 
nail  affairs  of  business,  from  his  isolation  on 
from  his  lack  of  carrying  on  any  business 

for  years,  and  perhaps  from  a  gradual  break- 
)f  bis  faculties,  partly  occasioned  bv  the  use 
iting  linuors,  did  not  understand  the  nature 
ter  of  the  act  he  was  performing;  at  least  he 
■per  conception  of  the  value  of  the  real  estate. 

that  time  being  worth  nearly  $30,000,  instead 
i  $4,000,  as  he  evidently  believed.  There  is  no 
that  he  said  he  intended  that  "William  should 


h 
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have  the  farm  on  account  of  the  expresse< 
wife  before  she  died,  but  it  seems  clear  1 
somewhat  equitable  division  by  charging  i 
a  fair  share  of  the  estate,  considering  al 
stances,  to  be  paid  to  the  other  children. 

The  district  court  made  no  finding  with  i 
existence  of  undue  influence.  The  appellan 
this  being  the  case,  the  only  question  hei 
the  finding  as  to  incompetency  is  supp< 
evidence.  Appellees  say  that  the  whole  e 
us  for  trial  de  novo,  and  that  this  court 
examine  the  evidence  and  render  such  decre 
issue  as  it  deems  warranted  by  the  proofs, 
latter  view. 

In  the  nature  of  the  evidence  in  this  cas 
well  dissociate  these  two  grounds  for  rel 
in  the  petition.  It  is  true  there  is  no  direc 
undue  influence  exerted  upon  the  mind 
George  Frank;  but  the  courts  have  re 
cided  that  a  conveyance  made  by  one  we] 
years,  living  under  such  circumstances  as 
under  the  control  and  domination  of  a  s 
person  with  whom  relations  of  trust  an 
would  naturally  exist,  will  be  closely  sen 
when  from  all  the  evidence,  or  lack  of  cvi 
case,  the  court  is  satisfied,  either  that  the 
incompetent  to  transact  business  of  tha 
that  his  mind  had  been  so  overborne  r. 
which  in  its  weakened  state  it  was  nnable  t 
he  made  a  conveyance  disregarding  the  ns 
affection  to  his  other  children,  and  which  : 
have  made  if  uninfluenced,  or  that  a  combin 
weak  mentality  and  undue  influence  existe 
aside  the  deed.  Gibson  v.  Hammanri,  63  Nf 
slow  v.  Winslow,  89  Neb.  189;  Nelson  v. 
Neb.  46. 

Tinder   such  circumstances,  the   burden 
establish  that  no  undue  influence  or  impro 
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upon  the  mind  of  the  grantor  was  exerted  is  upon  him 
who  profits  by  the  conveyance.  In  this  case  it  may  be 
questioned  whether  the  evidence  as  to  mental  incom- 
petency, standing  alone,  would  justify  the  setting 
aside  of  the  conveyance ;  but,  when  all  the  circumstances 
in  the  case  are  considered,  we  have  reached  the  con- 
clusion that  George  Frank  was  in  such  a  condition  of 
mind  at  the  time  the  deed  was  made  as  not  to  have 
been  a  free  agent.  We  cannot  set  aside  the  impression 
that,  though  the  conveyance  was  not  executed  in  the 
presence  of  William  Frank,  and  though  ostensibly  it 
was  the  independent  act  of  George,  he  was  not  acting 
with  full  knowledge  of  the  value  of  his  estate,  and 
of  the  extent  to  which  his  other  children  should  share 
in  its  disposition.  There  is  no  proof  that  any  es- 
strangement  or  lack  of  affection  existed  between  George 
and  his  other  children,  though  he  did  not  care  much  for 
the  husband  of  Tillie,  and  there  had  been  friction  be- 
tween the  children  of  William  and  Tillie,  which  ex- 
tended to  the  parents,  and  prevented  Tillie  from  visit- 
ing the  home  thereafter. 

The  appellants  insist  plaintiffs  were  guilty  of  laches 
in  not  trying  the  action  soon  after  the  deed  was  made. 
Plaintiffs  had  no  interest  in  the  land  other  than  a 
mere  expectancy  at  that  time.  Their  father  might  have 
sold  and  disposed  of  it  in  his  lifetime  if  competent  to 
do  so;  hence  they  had  no  such  present  and  vested  in- 
terest in  the  land  that  they  could  set  up  undue  influence 
as  a  ground  for  setting  the  deed  aside.  The  action  was 
brought  in  a  few  months  after  their  father's  death. 

When  the  whole  record  is  considered,  we  have 
reached  the  conclusion  that  the  judgment  of  the  district 
court  is  right,  and  should  be 

Affirmed. 

Sedgwick  and  Cornish,  JJ.,  not  sitting. 
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Laura  A.  Habtin,  appellant,  v,  Charles  j 

APPELLEE.  » 

Filed  April  19,  1919.     No.  20516. 

Bastardy:    Patebnitt :    Question    fob  Ji.hy.     Where 
complainant  In  a  bastardy  proceeding,  if  undlsputc 
ncient  to  make  a  prima  facie  case,  and  a  direct 
evidence   appears,  the  Issue  of  fact  as  to  the  [ 
child  must  be  submitted  to  a  Jury  to  determine. 

Appeal  from  the  district  court  for  S 
"William  H.  "Westoveb,  Judge.    Reversed. 

F.  S.  Baker  and  ./.  E.  Porter,  for  appel 

Earl  McDowell,  contra. 

Letton,  J. 

Appeal  from  a  judgment  of  dismissal  i: 
proceeding.  The  trial  court  at  the  concl 
evidence  sustained  a  motion  for  a  direct* 
favor  of  the  respondent. 

The  complainant,  who  was  a  girl  betwei 
yeara  of  age  and  whose  education  had  on 
to  the  fifth  grade,  resided  with  her  pare 
county.  In  May,  1916,  she  went  with  ht 
brother-in-law  to  Scott's  Bluff  county  in  a: 
On  the  way  they  stopped  at  the  home  of 
father,  with  whom  he  resided,  and  wen 
spend  the  night  in  an  unoccupied  tenant  I 
away.  Later  in  the  evening  complainan 
after  some  milk  for  her  sister's  baby,  a 
milking  was  done  respondent  aecompaniet 
return.  He  was  an  unmarried  man  about 
age.  It  is  not  disputed  that  the  young  pe< 
from  the  path,  and  went  to  the  banks  of  a  nt 
and  it  was  there  that  complainant  testifies 
of  intercourse  occurred.  According  to  1 
they  were  equally  desirous  of  the  associate 
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y,  the  old  story  of  Potiphar's  wife  was 
jondent  taking  the  part  of  Joseph.     No 

followed.  In  June  complainant  wrote 
ovhig  and  rather  salacious  letter,  and 
lher  nhe  sought  and  found  employment 
ering.  She  left  the  hotel  the  next  day, 
.1,  hired  a  conveyance,  and  was  taken  to 
jme,  arriving  in  the  evening.  She  did 
dent  that  night.  The  next  morning  re- 
about  to  go  rabbit  hunting.     She  says 

her  to  accompany  him.  He  says  she  . 
lpany  upon  him.  Complainant  testifies 
spedition  they  went  to  the  unoccupied 
1,  and  that  there  several  acts  of  inter- 
ace,  which  resulted  in  the  birth  of  a 
ent  admits  they  went  near  the  house, 

went  inside,  or  that  acts  of  intercourse 
3  was  about  November  6  or  7.  The 
August  12,  1918,  after  the  usual  period 

to  instruct  was  upon  the  ground  that 
litted  to  call  her  sister  and  brother-in- 
•s,  and  did  not  try  to  obtain  their  testi- 
t  her  evidence  was  in  contradiction  to 
timony. 

to  take  the  depositions  of  the  sister  and 
rho  resided  in  another  state,  as  to  the 
nt  returned  to  the  house  in  May,  was 
as  to  justify  a  dismissal,  and  the  state- 
complainant  were  not  so  inconsistent  as 
i  procedure.  Her  story  at  least  has  the 
less,  in  that  she  does  not  make  the  not 
of  being  overcome  by  force,  but  openly 
itting  to  a  man  whom  she  had  just  met 
ne. 

ling  to  show  that  complainant  had  inter- 
y  other  man  about  the  time  conception 
n  place.     Whatever  may  be  said  of  the 
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conduct  of  this  adolescent  girl,  it  fora 
an  action  whose  purpose  is  to  protect  so 
liability  to  support  the  child.  This 
which  must  he  decided  by  a  prepon 
evidence,  and  where  such  a  conflict  of  e" 
the  issue  of  fact  is  committed  by  the  1 
determine.  While  the  defense  against 
tion  is  a  difficult  one  to  make,  and  no  d 
sometimes  committed  by  juries,  the  ] 
left  the  statute  as  it  is  for  a  long  time, 
■  at  liberty  to  change  it. 

Cornish  and  Aldrich,  JJ.,  not  sitting 


Willis  L.  Hand,  appellant,  v.  Willard 

PANT  ET  AL.,  APPELLEES. 
Feucd  Apiul  19.  1919.     No.  2035S 

1.  Public  offices  are  not  subjects  of  lawful  bart 

2.  Libel:  Charge  or  Bartering  a  Public  OrFic 
mon  law  of  the  United  States  and  the  public 
two  rival  candidates  for  a  public  office  cann 
contract  or  a  political  deal  that  one  of  them 
candidacy  In  favor  of  the  other  and  that  tt 
shall  appoint  the  former  to  a  public  office:  ax 
cle  naming  a  candidate  and.  charging  him  wi 
such  conduct  Is  of  Itself  libelous. 

Appeal  from  the  district  court  for 
Bruno  0.  Hostetler,  Judge.    Reversed 

Fred  A.  Nye  and  John  A.  Miller,  for 

N.  P.  McDonald  and  E.  B.  McDermott, 

Rose,  J. 

ThiB  is  an  action  to  recover  $7,500 
libel.  The  article  on  which  the  suit  is 
lished  by  defendants  in  the  Kearney 
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morning  of  a  city  election.  At  the 
plaintiff,  M.  N.  Troupe,  K.  R.  An- 
Arbuckle,  among  others,  had  been 

councilmen,  and  their  names  ap- 
al  ballots  as  candidates  at  the  city 
Andrews,  and  Arbuckle  had  led  the 
iry,  and  in  the  newspaper  comment 
"Three  Highest  Candidates."  The 
here  reproduced: 
taee :  Is  Promised  Appointment, 
imission  Attempts  to  Throw  Support 
est  Candidates'  With  Assurance 

of  Reward, 
the  fact  that  he  had  found  it  only 

could  not  be  elected  as  one  of  the 
Willis  L.  Hand  yesterday  withdrew 

councilman,  and  according  to  one 
did  it  after  an  agreement  that  he 
appointment  if  the  Andrews- Troupe 
icted. 

his  friend  of  Mr.  Hand's,  it  was 
3rews  and  Mr.  Tronpe  that  a  with- 
idate  would  mean  extra  support  to 
pe  contingent.  This  friend  was 
f  that  the  public  could  not  blame 
mcing  his  candidacy  when  he  would 
1  race  on  the  one  hand  and  could 
le  other  provided   these   men  were 

he  alarm  of  the  two  retrogressive 
of  the  eleventh-hour  certainty  of 
Arbuckle,  Burroughs,  Hawley  ticket, 
ram  of  progress,  that  they  maneu- 
thdrawal  in  a  last  desperate  effort 

istained  a  demurrer  to  the  petition, 
ient  of  dismissal  plaintiff  has  ap- 
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Plaintiff  takes  the  position  that  defendants  c 
him  with  making  an  unlawful  pre-election  eonti 
sell  his  candidacy  and  political  influence  to  rival 
dates  for  their  promise  to  appoint  him,  in  the  ei 
their  election,  to  a  lucrative  public  office,  and  tl 
imputation  is  of  itself  libelous. 

To  justify  the  sustaining  of  the  demurrer,  c 
ants  argue  that  the  newspaper  publication  is  no 
ous  per  se,  that  special  damages  are  not  pleaded 
petition,  and  that  therefore  the  facts  therein  plea 
not  state  a  cause  of  action. 

What  did  the  reading  public  generally  understa 
publication  to  mean  as  it  appeared  in  the  daily  pi 
the  morning  of  the  city  election  t  The  import 
article  is  plain.  Under  the  circumstances  it 
generally  be  understood  by  those  who  read  it  to 
that  plaintiff,  while  a  candidate  for  councilma: 
entered  into  a  pre-election  contract  to  sell  his  can 
and  influence  to  rival  candidates  in  consideration 
agreement  on  their  part,  if  elected,  to  appoint  hi: 
lucrative  public  office.  In  other  words,  the  new 
article  would  generally  be  understood  in  commo 
lance  to  contain  the  charge  that  plaintiff  as  a  car 
for  councilman  had  sold  out  to  rivals.  In  any  eve 
political  deal  described  by  defendants  includes  th 
ing  of  a  pre-election  contract  to  influence  the  a] 
ment  to  a  public  office.  Was  the  conduct  impu 
plaintiff  unlawful!  The  rivals  with  whom  he  i 
■  to  have  bargained  had  not  been  elected.  They  w( 
then  clothed  with  official  power  or  responsibili 
municipal  acts.  They  were  not  bound  by  an  o 
office  or  an  official  bond;  but,  according  to  th< 
lished  accusation,  they  had  nevertheless  agreed 
vance  to  exercise  official  power  for  personal  adv 
by  appointing  plaintiff  to  a  public  office,  thus  < 
the  door  to  other  aspirants  and  destroying  the  pi 
right  of  citizens  generally  to  voluntarily  recor 
official  appointments  in  the  interests  of  the  publ 
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vice.  It  is  unnecessary  to  search  for  a  statute  for- 
bidding the  odious  conduct  imputed  to  plaintiff.  Such 
conduct  is  denounced  as  unlawful  by  the  common  law  of 
the  United  States  and  by  the  public  policy  of  Nebras- 
ka. Purity  of  public  elections  and  untrammeled  official- 
dom are  imperative  demands  of  the  government.  Pub- 
lic offices  are  not  subjects  of  lawful  barter  and  sale. 
All  contracts  tending  to  influence  appointments  to  public 
office  are  unlawful  and  void.  Exchange  Nat.  Bank  v. 
Henderson,  139  Ga.  260,  51  L.  R.  A.  n.  s.  549,  note  2; 
Meacham  v.  Dow,  32  Vt.  721;  Filson's  Trustees  v. 
Rimes,  5  Pa.  St.  452;  Eddy  v.  Capron,  4  R.  I.  394; 
Haas  &  Co.  v.  Fenlon,  8  Kan.  601 ;  9  R.  C.  L.  1177,  sec. 
164.  The  charge  that  a  candidate  for  a  public  office 
sold  out  to  his  rival  is  of  itself  actionable.  Post  Pub- 
lishing  Co.  v.  Hallam,  59  Fed.  530. 

In  this  view  of  the  law,  the  newspaper  publication 
pleaded  in  the  petition  is  of  itself  libelous.  The  de- 
murrer, therefore,  was  erroneously  sustained.  It  fol- 
lows that  the  judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Reversed. 

Cornish,  J.,  not  sitting. 


Edmund  S.  Cummiijgs,  appellee,  v.  Arthur  J.  Keating 
&  Company  et  al.,  dependants:  Arthur  J.  Keating, 

APPELLANT. 

Piled  April  19,  1919.     No.  20844. 

1.  Limitation  of  Actions:  Note:  Petition.  A  promissory  note  show- 
ing on  its  face  that  it  is  outlawed  does  not  render  demurrable  a 
petition  pleading  it  in  full  and  praying  for  judgment  thereon, 
where  plaintiff  alleges  that  his  failure  to  begin  his  action  within 
the  statutory  period  of  five  years  was  due  to  Ihe  absconding  and 
the  concealment  of  defendant. 

2.  :   Concealment  of   Debtor:    Evidence.     The   sufficiency   of 

the  evidence  to  sustain  a  finding  that  a  debtor  absconded,  con- 
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cealed  himself,  and  thus  arrested  the  m 
limitations,  must  be  tested  by  the  clrcumsi 
of  each  case  In  which  that  Issue  is  tried. 

3.  :  : .    In  an  action  on  i 

executed  and  delivered  in  Chicago,  the  I 
opinion  held  sufficient  to  sustain  a  fltii 
sconded  from  Illinois,  concealed  himself 
arrested  the  running  of  the  statute  of  II 

Appeal  from  the  district  court  f< 
Lee  S.  Estelle,  Judge.    Affirmed. 

Smith,  Sckall  <&  Howell,  for  appeli 

Brome  &  Ramsey  and  J.  P.  Vvick, 

Rose,  J. 

Tbis  is  an  action  on  two  promisso 
follows : 

"$1,000.  Chicago, 

"Thirty   days   after   demand,   for 
promise  to  pay  to  the  order  of  E. 
sum  of   one   thousand  dollars,  at 
Chicago,   111.,   with  interest  at   the 
cent,  per  annum,  after  date. 

"i 

"$1,000.  Chicago 

"Thirty  days  after  demand,  for  ■ 
promise  to  pay  to  the  order  of  E 
sum  of  one  thousand  dollars  at  ' 
Chicago,  with  interest  at  the  rate 
per  annum,  after  date. 

"Arth 

Payment  of  interest  to  January  ] 
on  the  back  of  each  note.  Otherwis 
the  interest  are  unpaid.  Arthur  J. 
Collins  were  partners,  the  firm  naD 
Keating  &  Company.  In  Chicago  t! 
been  engaged  in  buying  municipal  pi 
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inal  petition  was  filed  in  the  district 
s  county,  Nebraska,  June  19,  1915,  and 
ion  was  filed  February  16,  1918.  There 
lummons  on  defendant  Keating  alone. 
j  answer  that  the  action  was  barred  by 
titations.  On  a  trial  of  that  issue  the 
n  favor  of  plaintiff  a  verdict  for 
a  judgment  thereon  for  that  sum  de- 
select. 

i  assailed  as  fatally  defective.  It  is 
statutory  period  of  five  years  for  the 
iult  had  expired,  as  shown  on  the  face 
that  an  exception  to  the  general  rule 
The  specific  defects  in  the  petition,  as 
mdant,  are  failure  to  allege  that  plain- 
in  attempting  to  discover  the  where- 
ant  and  absence  of  a  reason  why  dis- 
lade  sooner.  In  support  of  the  position 
idant  invokes  the  doctrine  that,  in  an 
fraud,  if  commenced  after  expiration 
period  for  instituting  such  an  action, 
I  the  bar  of  the  general  statute  of  Und- 
id facts  showing  that  -he  exercised  due 
jvering  the  fraud.  This  is  a  rule  of 
s  not  determine  the  question  here  in- 
's  suit  is  not  founded  on  fraud.  The 
ited  and  delivered  in  good  faith  and 
The  action  is  based  on  the  notes. 
>s  alone  to  the  remedy— the  right  to 
;  after  the  five-year  period  for  bring- 
flaintiff  relies  on  statutory  exceptions 
anguage : 

jse  of  action  accrues  against  a  person, 
e  state,  or  shall  have  absconded  or 
,  the  period  limited  for  the  commence- 
n  shall  not  begin  to  run  until  he  come 
■  while  he  is  absconded  or  concealed; 
iause  of  action  accrues,  he  depart  from 
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the  state,  or  abscond  or  conceal  himself,  the 
absence  or  concealment  shall  not  be  compu 
part  of  the  period  within  which  the  aetic 
brought. "     Rev.  St.  1913,  sec.  7577. 

Does  the  petition  show  that  defendant  con 
self  in  Nebraska  within  the  meaning  of  t.t 
quoted?  Following  detailed  pleas  of  the  ex> 
livery  and  nonpayment  of  each  note,  it  is  all 
petition : 

"That  at  the  time  said  note  was  execute 
defendant  Arthur  J.  Keating  was  a  citizen  a 
of  the  state  of  Illinois,  residing  at  the  city 
in  said  state,  and  transacting  business  as  h 
recited  with  one  John  Collins,  under  the  firn 
style  of  Arthur  J.  Keating  &  Company  ii 
and  state;  that  Arthur  J.  Keating  was  tk 
true  name  of  said  defendant  Keating,  ant 
borne  by  him  from  his  birth  and  continuousl; 
time  during  the  year  1900,  when  said  Arthur 
absconded  from  said  state  of  Illinois  anc 
himself  in  the  state  of  Nebraska;  that  for  1 
of  snch  concealment,  and  to  the  end  that  his  i 
whereabouts  might  not  be  known  by  this  pi 
other  creditors  of  said  Arthur  J.  Keating,  1 
Arthur  J.  Keating,  from  and  after  the  time 
sconded  from  the  state  of  Illinois,  as  herei 
cited,  and  at  all  times  thereafter,  adopted 
of  Henry  J.  Keating,  and  at  all  times  since  s 
J.  Keating  came  to  the  state  of  Nebraska, 
year  1900,  as  hereinbefore  recited,  he  has  a 
used  said  name  Henry  J.  Keating,  and  i 
and  stated  to  his  neighbors,  associates  and  p< 
whom  he  came  in  contact  in  the  state  of  Net 
Henry  J.  Keating  was  his  true  name ;  that 
tiff  did  not  learn,  and  did  not  know,  that 
calling  himself  Henry  .7.  Keating,  residing  i 
of  Nebraska,  was  the  same  person  who 
business  in   the   city  of  Chicago  and   state 


JANUARY  TEEM,  1919.  457 

Cumin  fnga  v.  Keating  ft  Co. 

1899  as  a  member  of  the  firm  of  A.  J. 
.pany  until  the  10th  day  of  February, 
demand  for  the  payment  of  said  note 

due  thereon  was  or  could  be  made 
th  day  of  February,  1915,  by  reason  of 
bsconding  and  concealment  of  said  de- 
J.  Keating  as  hereinbefore  recited." 
ea  does  not  conform  to  the  rules  of 
es  facts  sufficient  to  show  that  defend- 
:rom  Illinois  and  concealed  himself  in 
thus  prevented  the  general  statute  of 
i  barring  plaintiff's  action,  within  the 
statutory  exceptions  quoted.  The  issue 
was  understood  and  tried  by  both  par- 
int  was  not  prejudiced  by  imperfections 

argument  by  defendant  is  directed  to 
that  there  should  have  been  a  peremp- 
for  defendant  on  the  ground  that  the 
fficient  to  sustain  a  verdict  in  favor  of 
S'  connection  it  is  argued  by  defendant 
t  is  not  shown;  that  defendant  lived 
business  in  Omaha  openly  without  any 
;eal  his  identity  or  whereabouts  from 
hers;  that  his  friends  and  business  as- 
iia  knew  his  real  name  and  former  con- 
sago;  that  while  making  his  home  in 
ly  visited  his  relatives  and  others  in 
three  times  a  year  and  reappeared  at 
er  haunts,  which  include  the  neighbor- 
's residence;  that  proof  of  diligence  on 
itiff  is  wanting,  and  that  he  had  knowl- 
to  notice  of  defendant's  place  of  resi- 
!  evidence  tending  to  prove  the  theory 
t  tbe  jury  and  the  trial  court  found  the 
'  plaintiff.    Is  their  finding  sustained  by 
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In  testing  tbe  sufficiency  of  the  evident 
concealment  for  the  purpose  of  arresting  f 
statute  of  limitations,  the  issue  must  be  del 
the  circumstances,  the  proper  inferences  1 
tions  for  the  jury.  The  evidence,  for  the  [ 
review,  should  be  considered  in  the  light 
lowing  observations : 

"If  one  eludes  his  creditors,  then  he  can 
the  intent  of  evading  process,  and  all  the  It 
in  order  to  constitute  an  absconding  deb- 
he  shall  put  himself  in  such  a  position  that 
does  successfully  evade  the  service  of  proce 
case  it  may  be  by  concealment  in  his  own 
may  consist  in  going  from  place  to  place 
as  to  evade  meeting  with  service  of  process 
There  is  a  limit  to  the  creditor's  Bearch  fo 
he  might  never  be  served  with  process,  and 
ment  would  ever  be  sustained.  The  creditor 
ascertain,  if  he  can  do  so  by  all  nature 
means  at  hand,  his  debtor's  whereabouts,  i 
serve  him  with  process;  but  this  obligati 
limits  in  reason  and  common  sense.  A  d 
by  a  careful  watch  of  the  action  of  his  ci 
by  information  from  others,  elude  his  credi 
indefinite  time,  and  yet  he  might  produc 
having  been  seen  in  so  many  places  that  it  ■ 
reasonable  that  service  of  process  could  be 
it  can  be  perceived  that  concealment  with  ir 
feat  or  delay  his  creditors  has  a  relative  i 
It  must  depend  upon  the  facts  of  each  cast 
must  be  such,  and  of  such  probative  force 
that  the  court  can  conclude  that  the  debtor  i 
the  service  of  process;  that  he  intended  to 
that  his  conduct  or  concealment  was  such  as 
creditors  to  the  natural  belief  that  he 
Stafford  v.  Gaiser,  57  N.  J.  Law,  574. 

The  record  contains  evidence  tending  to 
following  facts:  Before  the  notes  in  suit 
matured  by  a  demand  for  payment,  defenda 
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.  There  remained  unpaid  creditors 
I  in  advance  of  his  contemplated 
on.  He  had  not  arranged  for  the 
and  he  did  not  leave  available  as- 
.  He  was  married,  but  his  wife 
had  gone.  His  father  and  mother 
hout  knowledge  of  his  plans  and 
to  British  Columbia,  "Washington, 
souri,  Wyoming,  and  other  places. 
ir  J.  Keating,  and  when  he  left 
■  been  known  by  any  other.  Late 

arrived  in  Omaha.  '  There,  aa 
s  registered  at  a  hotel,  procured 
es  from  year  to  year,  dealt  in 
received  mail,  reported  to  the 
ephone    and   the  city   directories, 

the  Retail  Liquor  Dealers'  As- 
a  home  and  corporate  stock.  By 
•rally  known  in  Omaha  when  sued 
1915,  though  his  wife  and  some 
mblicly  called  him  "Art."  After 
Chicago  and  before  his  wife  had 
hs  later,  plaintiff  asked  her  where 
not  get  the  desired  information. 
f  also  made  inquiries  of  some  of 
issociates  and  friends  in  Chicago, 
r  inquiry,  at  several  different 
r  first  heard  of  defendant's  resid- 
ue to  an  attorney  there  for  par- 
ntained  the  advice  that  there  was 
mr  J.  Keating  in  Omaha.  Leara- 
i  of  defendant's  father,  plaintiff 

records  in  Chicago  and  found 
r  J.  Keating,  Omaha,  a  son  of 
;ating  bureau  followed  this  clue 
defendant  was  living   in    Omaha 

From  evidence  tendin?  to  prove 
may  fairly  be  inferred  that  de- 
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fendant    concealed    himself    in    Nebraska    wil 
meaning  of  the  statute  of  limitations. 

The  probative  force  of  this  evidence  is  nc 
sarily  destroyed  by  other  evidence,  adduced 
the  trial,  that  defendant  openly  returned  to 
two  or  three  times  a  year  and  there  freely  minj 
hia  former  associates,  many  of  whom  lived 
tiff's  neighborhood;  that  defendant  used  the 
Henry  Keating  to  conceal  from  his  father  an 
his  connection  with  the  saloon  business;  that 
'  never  asked  the  parents  of  defendant  where  t 
resided,  though  they  were  his  friends  and  nt 
that  plaintiff  did  not  pursue  his  search  conl 
or  diligently  after  defendant  left  Chicago.  '. 
and  the  trial  court  were  at  liberty  to  view  this 
in  a  light  different  from  that  in  which  defenc 
it.  Defendant  in  fact  conducted  the  saloon  bu 
the  name  of  "Henry  Keating" — the  name  of  h 
who  was  the  subject  of  his  solicitude  in  his  at 
conceal  the  fact  that  he  was  a  saloon-keeper 
visiting  in  Chicago,  defendant  did  not  call  on 
who  had  given  him  credit,  or  notify  him  of  t 
in  Omaha.  Plaintiff  did  not  see  defendant  on 
casions  or  know  that  he  had  been  returning  ti 
haunts.  From  the  viewpoint  of  plaintiff,  as 
sidered  the  circumstances  and  conditions  und< 
defendant  departed  from  Chicago  in  1900,  co 
inquiries,  if  directed  to  the  parents  and  to  th 
associates  of  defendant,  evincing  anxiety  and  1 
might  have  prolonged  the  search  or  prevented 
covery.  The  course  pursued  by  plaintiff  m 
stimulated  the  freedom  to  which  defendant  te; 
mingling  with  his  old  friends  around  the  home 
tiff.  The  conclusion  is  that  the  evidence  is 
to  sustain  the  finding  that  defendant  concealet 
in  Nebraska.  No  error  prejudicial  to  defeni 
been  found.- 

Afi 

Sbdgwiok  and  Cobnish,  JJ.,  not  sitting. 
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Tbust    Company,   appellant,   v.    Howell   M. 
Uttley  et  al.,  appellees. 

Filed  Afbii.  19,  1919.     No.  20100. 

Motion  to  Vacate:  Payment.  After  a  judgment  has 
In  lull  and  the  cause  dismissed,  a  motion  to  set  it  aside 

0  issue. 

Theobt  of  Case.  A  motion  that  states  sufficient  facts 
tlon  for  damages  on  account  of  fraud  will  be  regarded 
Ion  for  that  purpose  If  the  parties  appear  and  try  the 

«.     The  district  court  has  jurisdiction  of  actions  for 

1  may  obtain  Jurisdiction  or  the  person  of  the  defend- 
appears  and  asks  a  dismissal  wholly  upon  untenable 

Sufficiency  Afteb  Judgment.  If  a  pleading  alleges 
:h  entitle  the  pleader  to  relief,  and  there  is  a  complete 
ie  issue  which  It  was  plainly  Intended  to  present,  with- 
tion    which    would   challenge    technical    defects    In    the 

such   pleading   will    be  regarded   sufficient   after   judg- 


When  a  common-law  action  la  tried  to  the 
lout  demand  for  jury,  the  findings  and  judgment  upon 
Uy  conflicting  evidence  will  not  be  reversed  upon  ap- 
is it  is  clearly  wrong. 

from    the    district    court    for    Holt    county: 
.  Westovee,  Judge;    Affirmed. 

McFarland,  for  appellant. 

ttley,  contra. 

:,  J. 

atiff  recovered  a  judgment  against  these  de- 

i  the  district  court  for  Holt  county  foreclos- 

estate    mortgage.     An    order   of   sale    was  ' 
the  judgment.     Sale  was  made  and  duly  re- 
he  court.    Objections  to  the  confirmation  were 
before    the   sale    was    confirmed,   the   judg- 
laid  in  full  and  the  cause  formally  dismissed 
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upon  the  record.  Afterwards  the  deft 
motion  to  reinstate  the  ease  upon  the 
set  aside  and  cancel  the  decree  and 
fraud  practiced  by  the  plaintiff  in  said  ; 
court  as  well  as  upon  these  defendants, 
closed  with  a  prayer  that  upon  the  fir 
defendants  may  have  judgment  againt 
for  "the  sum  of  $274.99,  the  amount  by 
fully  and  unlawfully  received  and  collect* 

The  motion  states  no  ground  for  reliei 
be  regarded  as  a  petition  for  damages 
the  alleged  frauds,  and  for  that  purpose, 
to  state  a  cause  of  action  in  not  alle 
frauds  were  discovered  and  why  they  w 
brought  to  the  attention  of  the  court.  W 
ants,  who  were  virtually  the  plaintiffs  in 
offered  their  evidence,  the  plaintiff  or. 
cecdiug  with  the  trial  "for  the  reason  tl 
jurisdiction  over  the  person  of  the  pi 
the  subject-matter."  It  was  then  stipi 
foregoing  objection  should  apply  to  £ 
dence,  and  the  trial  proceeded.  The  cc 
had  jurisdiction  of  the  action  for  fraud, 
had  already  taken,  such  steps  as  amoui 
pearance.  The  whole  proceeding  is  a  pe 
we  cannot  say  that,  upon  the  issues  acti 
to  and  tried  by  the  court,  the  evidence  i 
support  the  findings  of  the  trial  court. 

The  judgment  of  the  district  court  is  t 
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USE   ET   AL.,    APPELLEES,   V.    T.    E.    STEVENS, 

APPELLANT.* 
ftuxi  Apbil  19,  1919.     NO.  20193. 
«fore  commission,  and  reversed  without  opinion. 
lation  :     Pasties.     One   who    executes    a    lease    of 
il  afterwards  sella  and  conveys  tbe  same  to  another 
nvenanta  of  title,  la  a  proper  party  to  an  action  to 
le  lor  fraud  and  concealment,  and  may  contest  the 
lease  on  those  grounds. 

latiok.  The  consideration  for  a  conveyance  of  a 
!St  In  real  estate  must  itself  have  some  value,  and 
y  nominal,  and  there  are  Indications  of  fraud  or 
f  essential   facte,   equity  will   cancel   such   convey- 

i  the  district  court  for  Sheridan  county: 
ESTovEB,  Judge.  Affirmed. 

Smith  and  Boyd  &  Mete,  for  appellant. 

Macfarland  £  Macfarland  and  Gray  <# 


913  the  defendant  Joseph  Krall  executed 
eral  rights  in  over  400  acres  of  land  and 
eon  to  the  defendant  Stevens.  He  after- 
1  a  lease  of  the  same  lands  to  these  plain- 
later  sold  and  conveyed  these  same  lands, 
iffs  for  the  agreed  price  of  $4,600.  The 
in  this  action  in  the  district  court  for 
ty  to  cancel  the  Stevens  lease  and  to 
juiet  their  title  as  against  the  defendant 
filed  an  answer  and  cross-petition,  and 

cancel  the  Stevens  lease.  The  district 
enerally  for  the  plaintiffs,  canceled  the 

and  quieted  the  title  in  the  plaintiffs. 

Stevens  has  appealed, 
l  presented  is  as  to  the  validity  of  the 
.  Krall  to  Stevens.     The  appellant  urges 

y  Commission,  and  reversed  without  opinion. 
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that,  since  his  lease  was  recorded  prior  to  the 
plaintiffs,  they  are  not  in  a  position  to  attack 
pellant's  lease.  As  the  defendant  Krall  s 
conveyed  the  land  to  the  plaintiffs  with  full  c< 
of  title,  he  is  now  interested  in  making  that  coi 
good,  and  as  he  was  made  a  party  to  the  act 
tendered  thereon  the  issue  of  the  validity  of  i 
to  Stevens,  and  was  made  appellee  in  this  apj 
has  apparently  appeared  in  this  court,  as  the  b 
herein  purports  to  represent  all  of  the  appt 
cannot  be  said  that  his  interest  in  canceling  this 
not  before  the  court. 

The  grounds  alleged  for  canceling  the  lease, 
the  plaintiffs  and  by  the  defendant  Krall,  are 
lease  was  without  consideration,  and  was  proc 
fraud,  undue  influence,  misrepresentation,  and 
ment.  The  consideration  named  in  the  leas* 
and  the  evidence  shows  that  there  was  no  of 
sideration  to  the  defendant  Krall.  The 
as  to  whether  the  $1  named  in  the  lease  was 
paid  is  somewhat  conflicting.  The  evidence 
in  the  appellant's  brief  is  that  Krall  is  of 
birth,  and,  although  he  could  read  the  English  1 
to  some  extent,  he  was  not  able  to  converse 
therein ;  that  Stevens  and  his  companion,  who  ■ 
interested,  went  to  Krall 's  residence  and  repres 
him  that  they  were  sent  by  the  government 
arrangements  to  take  alkali  out  of  lakes,  a: 
wanted  to  obtain  a  lease  from  him  for  that 
Krall,  not  knowing  that  they  were  expecting 
periment  with  potash,  and  knowing  that  the  i 
the  waters  of  the  lakes  was  injurious  to  his  st( 
sented  to  the  arrangement  and  executed  the  It 
is  not  contended  that  his  evidence  was  in  any  \ 
tradicted  or  explained.  It  is  contended  that  a 
lease  of  the  lands  at  that  time  was  of  no  valut 
is  conceded  that  shortly  afterwards  a  mineral 
these  lands  would  have  been  of  at  least  the  ' 
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ich  a  lease  would  be  worth  $2,000  at  the 
on  was  begun,  the  contention  that  it  was 
ything  when  the  lease  was  made  amounts 
;  that  its  actual  value  was  unknown  to 
We  have,  then,  a  lease  worth  $2,000  ob- 
>resentations  that  were  quite  peculiar,  if 
illy  fraudulent,  for  the  nominal  sum  of 
in  ancient  and  well-established  principle 
r  suppressio  veri  or  suggestio  falsi  occur, 
pecially  both  together,  they  afford  suf- 
to  set  aside  any  release  or  conveyance." 
ards,  38  U.  S.  26. 

consideration  is  adequate  depends  to  some 
the  circumstances  of  the  case.  "But  it 
me  real  value;  and  if  this  he  very  small, 
ance  may,  even  by  itself,  and  still  more 
ed  with  other  indications,  imply  or  sus- 
of  fraud."  1  Parsons,  Contracts  (9th  ed.) 

e  the  consideration  was  nominal,  and  in 
fact  the  evidence  clearly  establishes  that 
ed   by   concealment   and   undue   influence, 
udgment  is  set  aside. 
;nt  of  the  district  court  is 

Affirmed. 


,  appellee,  v.  Estate  of  James  W.  Hiles 

ET  AL.,  APPELLANTS. 
Filed  April  19.  1919.     No.  20327. 

t:  Appeal:  Pleadings.  Upon  appeal  from  tbe  pro- 
be district  court  may,  In  a  proper  case,  direct  that 
tried  upon  the  transcript  of  the  proceedings.  No 
Ings  are  necessary  unless  the  district  court  so  directs. 
.ng»:  Validity.  Bank  checks  may  be  made  payable 
i  of  an  event  that  Is  certain 
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to  happen.  Rev.  St.  1913,  sec  5322.  A  check  u 
day  alter  the  death  of  the  maker  is  technically  a 
and  la  valid  it  given  for  a  sufficient  consideration. 

3.  Appeal:  Incompetent  Evidence.  The  findings 
court  upon  the  evidence  will  not  be  reversed  bea 
evidence  was  allowed,  if  there  is  sufficient  comix 
require  such  findings. 

4.  Executors  and  Administrators:  Cuimb:  Evidehci 
indicated  in  the  opinion  is  considered  auttkien 
findings  of  the  trial  judge. 

Appeal,  from  the  district  court  for  Da 
Bbuno  0.  Hoststlee,  Judge.    Affirmed. 

Hoagland  &  Hoagland  and  F.  J.  Byrd,  f 

H.  M.  Sinclair  and  W.  A.  Stewart,  contr 

Sedgwick,  J. 

After  the  death  of  James  W.  Hiles,  Hub 
seated  a  claim  against  his  estate  for  $8,1 
checks,  which  are  printed  in  appellants' 
following  form :  "Gothenburg,  Neb.  Dec.  £ 
of  Brady.  One  day  after  my  death  pay 
sister,  F.  E.  Keeler.  Five  thousand  an* 
W.  Hiles."  Upon  contest  in  the  coum 
claim  was  allowed,  and  an  appeal  was  tal 
tate  to  the  district  court.  Upon  trial  in  ( 
claim  was  again  allowed,  and  the  case  if 
this  court.  No  pleadings  were  filed  in  the 
other  than  the  claim  itself  with  the  tw 
tached. 

The  appellants  contend  that  the  appelle 
tion  in  the  district  court,  and  that  her  coi 
leave  of  court,  took  the  petition  from  the 
fused  to  return  it.  No  snch  petition,  ai 
record,  and,  if  the  facts  were  as  reprei 
brief,  the  appellants'  remedy  would  have  : 
of  the  court  upon  counsel  to  return  it,  wl 
compelled  by  the  trial  court.  No  attempl 
appears  to  have  been  made. 
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eler  v.  Estate  of  Hiles. 


lececlent  files  an  answer  in  the  dis- 
h  he  denied  that  the  checks  were 
jred  by  the  decedent  to  the  claimant, 
here  was  no  consideration  for  the 
e  claimant  fraudulently  caused  the 
m  and  presented  as  the  checks  of 

trial  court  ordered  that  the  cause 
ranseript  of  the  probate  court,  and, 
tnplained  of  in  the  briefs,  there  is 
>rd  to  show  that  any  proper  steps 
the  issues  more  definite. 
;,  the  checks  being  payable  after  the 
nt,  they  must  be  considered  as  "of 
ire,"  and  therefore  void  as  not  in 
i  law  of  wills.  This  depends  upon 
were  given  for  a  sufficient  con- 
tercial  paper  may  be  made  payable 
tver  remote,  which  must  inevitably 
ir  other.  Thus,  it  may  be  payable 
ertain  person,  or  'on  demand  after 
i  day  after  date,  or  at  my  death.'  " 
rcial  Paper  (2d  ed.)  sec.  113.  Rev. 

5322.  There  is  no  evidence  that  it 
sidered  as  a  gift. 

he  evidence  that  the  decedent,  being 
>le,  and  having  no  one  to  care  for 
wrote  to  the  appellee,  who  is  his 
residing  in  another  state,  urging 
ake  him  a  home  and  care  for  him. 
ne  to  Nebraska,  and  established  a 
dent  lived  with  her,  and  she  cared 
or  four  years.     The  decedent  had 

more  cash  in  the  bank  than  the 
tcks,  amounting  in  all  {as  shown  by 
to  $116,418,  and  his  liabilities  were 

$4,000.  He  had  no  family,  except 
;e,  who  was  well  provided  for.    The 

shows  that,  when  he  induced  this 
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appellee  to  come  to  this  state  and  care  for  him,  both 
parties  understood  that  he  would  compensate  her  for 
her  services. 

The  evidence  is  quite  indefinite  as  to  the  total  value 
of  the  services  of  appellee,  but  that  they  were  of  con- 
siderable value  is  clearly  shown.  There  was  no  agree- 
ment between  them  as  to  the  amount  that  should  be 
paid  therefor,  but  it  was  understood  by  both  parties 
that  there  would  be  compensation.  The  decedent  fixed 
the  amount  of  compensation,  and,  from  his  point  of 
view,  considering  his  condition  and  the  necessity  of 
some  arrangement  of  the  kind,  and  his  financial  re- 
sources, and  that  no  one  appears  to  have  been  dependent 
upon  his  bounty,  the  payment  he  made  might  seem  a 
fair  equivalent  for  the  services  rendered.  Both  parties 
to  the  contract  appear  to  have  been  satisfied  as  to  the 
compensation,  and  strangers  to  the  contract  are  not  in 
a  position  to  contest  it. 

Objection  is  made  to  the  competency  of  the  appellee 
to  testify  as  to  transactions  with  the  deceased.  But 
she  was  first  called  as  a  witness  for  appellants,  and  if 
some  testimony  was  allowed  in  her  own  behalf  that  was 
not  fairly  explanatory  of  her  evidence  offered  by  ap- 
pellants, still  the  competent  evidence  was  sufficient  to 
support  the  findings  of  the  trial  judge.  The  admission 
of  other  evidence  objected  to  as  incompetent  will  not 
require  a  reversal,  for  the  same  reason.  The  findings 
of  the  trial  court  will  not  be  reversed  because  of  the 
admission  of  incompetent  evidence,  if  the  competent 
evidence  is  sufficient  to  support  such  findings.  It  will 
not  be  presumed  that  the  court  based  its  decision  on 
incompetent  evidence. 

The  judgment  of  the  district  court  is 

Affirmed. 


33]  JANUARY  TERM,  1919. 

Welch  v.  Douglas  County. 


s    C    Welch    et    au,    appellants,    v.    Douglas 
County,  appellee. 
Felbd  April  19,  1919.     No.  20346. 

itlon;  Assessment:  Cobbkction.  A  county  board  of  equaliza- 
may  upon  proper  notice  ralae  or  lower  the  valuation  at  real 
:e  lor  taxation  to  correct  an  apparent  gross  Injustice.  Rev. 
.913,  Bee.  6437. 

— :  :  .    In  such  case,  no  complaint  Is  necessary. 

n  It  appears  to  the  board  that  there  has  been  an  apparent 
i  injustice  In  undervaluation,  the  valuation  should  be  raised. 
Ml  estate  of  the  value  of  $175,000  has  been  valued  at  only 
,000,  there  is  an  apparent  gross  injustice.  Dixon  County  v.  Hal- 
t,  23  Neb.  697,  and  Woods  v.  Lincoln  Qaa  £  Electric  Light 
74  Neb.  526,  distinguished. 

— :  :  IsraiEASE:   Bubdek  of  Pboof.     When  the  action  of 

board  of  equalization  in  raising  or  towering  an  assessment  la 
:ked,  the  burden  Is  upon  the  person  attacking  it  to  show 
it  Is  wrong. 

:al  from  the  district  court  for  Douglas  county: 
:  A.  Day,  Judge.    Affirmed. 

oot,  Fraser  &  Connolly,  for  appellants. 

ye  A.  Magney,  Ray  J.  Abbott  and  A.  V.  Sholwcll, 

wick,  J. 

assessor  valued  certain  real  estate  of  the  ap- 
s  for  taxation  at  $110,000.  Upon  complaint 
ith  the  board  of  equalization,  it  was  raised  to 
0.     The  appellants  appealed  to  the  district  court, 

the  action  of  the  board  of  equalization  was 
i,  and  an  appeal  is  taken  to  thiB  court, 
assessment  was  in  1915,  and  the  statute  (Rev.  St. 
ec.  6437)  provides  that  the  board  of  equalization, 
s  meeting  in  1912  and  every  second  year  there- 
shall)  equalize  the  valuation  of  real  property  of 
inty  by  raising  the  valuation  of  such  tracts  and 
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lots  as  are  assessed  too  low,  and  lowering  the 
of  such  tracts  and  lots  as  are  assessed  too  hi( 
cases  of  evident  error  of  assessment  or  of 
gross  injustice  in  overvaluation  or  underva 
real  property,  the  county  board  of  equalizatl 
its  annual  meetings  consider  and  correct 
by  raising,  after  due  notice  has  been  given 
terested  party,  or  parties,  or  by  lowering  th< 
valuation  of  such  real  poperty," 

The  complaint  filed  with  the  board  of  equali: 
simply  that  the  property  "is  assessed  too  low 
it  was  in  an  odd  year,  such  assessment  coul 
raised  when  there  was  an  "apparent  gross  inj 
undervaluation.  It  is  contended  that  this 
was  insufficient  as  it  did  not  specify  any  gr< 
valuation.  This  is  the  only  question  present* 
County  v.  Halstead,  23  Neb.  697,  and  Woods 
Gas  &  Electric  Light  Co.,  74  Neb.  526,  are  i 
relied  upon.  The  statutes  in  regard  to  the  p> 
duties  of  the  county  boards  of  equalization 
frequently  re-enacted,  and  in  some  respects 
changed,  'during  the  history  of  the  state.  '. 
cited  Dixon  County  case  was  decided  under  f 
ch.  77,  Comp.  St  1887,  which  provides:  "0 
plication  of  any  person  considering  himself  ; 
or  who  shall  complain  that  the  property  of  i 
assessed  too  low,  they  shall  review  the  asses! 
correct  the  same  as  shall  appear  to  be  just, 
plaint  that  another  is  assessed  too  low  shall  be 
on  until  the  person  so  assessed,  or  his  agent 
notified  of  such  complaint,  if  a  resident  of  the 

Our  present  statute  does  not  require  that 
plaint  shall  be  made.  The  board  of  eqnali: 
act  upon  its  own  motion.  The  assessment  of 
at  $110,000,  when  it  should  be  assessed  at  f 
an  "apparent  gross  injustice"  in  undervalue 
the  board  of  equalization  was  justified  in  cha 
valuation,  no  matter  in  what  way  its   attei 
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i  matter.  In  Woods  v.  Lincoln  Gas  & 
it  Co.,  supra,  the  language  of  the  syllabus 
.o  support  the  contention  of  the  appellants. 
lion  shows  that  the  board  of  equalization 
ge  the  valuation,  but  refused  to  do  so,  and 
i  it  was  very  proper  to  hold  that  "the 
upon  the  complainants  before  the  board  of 
to  show  that  the  property  of  the  corpora- 
ave  been  assessed  at  a  higher  rate."  When 
f  the  board  of  equalization  in  raising  or 
assessment  is  attacked,  the  burden  is  upon 
ttacking  it  to  show  that  it  is  wrong.  The 
ph  of  the  syllabus  in  the  Woods  case  is  not 
the  case  at  bar.  There  was  no  evidence  be- 
rict  court,  and  we  cannot  presume  that  the 
i  of  less  value  than  that  fiied  by  the  board 
in. 
ent  of  the  district  court  is 

Affirmed. 
ing  opinion  on  "motion  for  rehearing  was 
1919.    Rehearing  denied. 

stated"  says  that  the  only  question  pre- 
is  court  is  whether  there  was  a  sufficient 
'ore  the  county  board.  Our  former  opinion 
3  was  the  only  question  presented,  and  the 

not  be  considered  as  authority  upon  any 
>n.  In  the  brief  upon  the  motion  for 
is  conceded  that  the  present  statute  "an- 

board  of  equalization  to  increase,  valua- 
nt  of  an  apparent  gross  injustice  in  under- 
es  not  require  a  complaint,"  which  con- 
ed in  our  opinion,  that  the  county  board  of 
has  jurisdiction  without  regard  to  the 
!"he  district  court  so  held,  and  we  affirmed 


Beh  earing  denied. 
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George  A.  McCandless,  appellee,  v.  John  0.  Greusel 

ET   AL.,  APPELLANTS. 

Filed  Apbil  19,  1919.     No.  20365. 

Fraud:  Mibbefbesentation.  If  representations  are  made  by  a  vendor 
of  material  facte  as  to  tbe  value  of  real  estate  sold  or  exchanged 
by  him,  and  the  vendee  must  resort  to  an  Independent  Investiga- 
tion to  ascertain  the  truth,  and  such  representations  are  false,  the 
vendee  may  rely  Upon  such  rep  res  en  tat  tons  and  recover  the  dam- 
ages, If  any,  suffered  by  him  on  account  of  the  fraud. 

Appeal  from  the  district  court  for  Lancaster  comity: 
Willard  E.  Stewart,  Judge.    Affirmed, 

Bruce  Fullerton  and  John  J.  Led/with,  for  appellants. 

T.  J.  Doyle,  contra. 

Aldrich.J. 

In  the  district  court  for  Lancaster  county,  plaintiff 
recovered  a  judgment  against  the  defendants  in  the 
sura  of  $3,000  as  alleged  damages  growing  out  of  al- 
leged false  representations  of  the  value  of  certain  real 
estate.  From  this  judgment  and  verdict  of  the  jury, 
defendants  appealed. 

This  statement  in  a  brief  way  gives  the  gist  and 
pith  of  the  issue  involved.  Plaintiff  was  a  practicing 
physician  doing  business  at  Eagle,  had  but  little,  if 
any,  experience  in  real  estate  matters,  and,  as  the 
record  shows  in  this  case,  was  easily  gullible,  and  was 
deceived  in  the  sale  complained  of. 

It  is  unnecessary  for  us  in  the  instant  case  to  care- 
fully review  all  the  authorities  pro  and  con  upon  this 
■  subject,  as  it  would  make  an  opinion  out  of  all  propor- 
tion. All  we  will  attempt  to  do  is  to  point  out  the  ad- 
mitted facts  and  propositions  in  the  case,  and  to  dis- 
cuss very  briefly  the  decisions  of  this  court  that  apply 
to  the  case  in  hand.     The  defendants  are  expert  real 
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have  had  much  experience  in  buying  and 
hanging  real  estate.  It  seems  defendants 
plaintiff  that  they  had  an  elegant  up- 
y  here  in  Lincoln,  and  had  sold  it  sev- 
$15,000,  and  could  easily  cash  it  in  for 
t  almost  any  time.  It  is  claimed  these 
e  false  and  fraudulent. 

by  reason  of  these  statements  was  in- 
;he  property  over.  At  the  same  time  he 
of  real  estate,  had  had  no  experience, 
*s    would  accommodate  _  them  by  seeing 

At  the  same  time,  in  connection  with 
on,  the  defendants  led  the  plaintiff  to 
i  Mr.  Miller  was  the  owner  of  the  prop- 
,  and  had  placed  a  mortgage  thereon  of 
ix  months ;    that  he  would  purchase  the 

and  would  give  as  security  therefor  a 
in  six  months,  and  then  the  plaintiff's 

be  paid  for  on  a  payment  of  $1,000  a 
ears  until  the  agreed  purchase  price  of 
celed.  Plaintiff,  it  is  claimed,  in  giving 
>f  a  "Mr.  Miller,  who  was  the  owner  of 
i   in   question   that   was  being  taken   as 

purchase  price  of  the  elevator,  identifies 
one  other  that  a  wealthy  and  substantial 
Lincoln,  and  that  this  same  Mr.  Miller 
interests  in  elevators  and  other  grain 
mt  southern  Nebraska  and  northern  Kan- 
he  statement  of  the  defendants  the  plain- 
iat  Mr.  Miller,  the  grain  man,  was  the 
lants'  real  estate  in  question;  while  as  a 

this  man  Miller  turned  out  to  be  none 

son  of  Miller,  the  defendant,  and  was 
;r  for  the  real  estate  firm  of  the  defend- 
nere  young  man,  and  had  no  property 
ver.  Plaintiff  believing  representations 
the  property  given  for  security  and  that 
a;rain  dealer  mentioned,  and  relying  upon 


1 
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these  representations,  executed  a  deed  to  Joseph  Vance 
Miller  for  his  elevator  property  at  Waverly  and  turned 
it  over  to  the  defendants. 

It  would  seem,  from  the  record,  that  the  only  thing1 
that  was  impressed  upon  plaintiff's  mind  was  that  it 
did  not  matter  whether  defendants'  property  was  suf- 
ficient security,  or  of  the  value  they  represented  it  to 
.  be,  for  the  reason  that  he  had  Mr.  Miller,  the  wealthy 
grain  man,  behind  the  whole  proposition,  and  the 
amount  would  be  paid  when  due.  The  defendants,  from 
the  conversation,  knew  that  plaintiff  was  relying  upon 
and  believed  the  representations  that  Miller,  the  grain 
man,  was  the  party  getting  this  elevator  at  Waverly, 
rather  than  the  stenographer  of  the  defendants. 

There  was  a  mortgage  of  $3,000  on  the  elevator,  held 
by  the  Union  Loan  &  Trust  Savings  Association.  The 
defendants  herein  paid  the  first  interest  that  became  due 
six  months  after  the  transaction  in  question.  This 
interest  was  in  the  amount  of  $150.  This  was  according 
to'  the  agreement  made  between  the  plaintiff  and  the 
defendants.  This  would  seem  to  indicate  that  the  in- 
strument given  was  a  mortgage  to  secure  the  payment 
of  the  purchase  price  of  the  elevator.  This  was  the 
last  payment  made.  When  further  interest  became  due, 
the  Union  Loan  &  Trust  Savings  Association  fore- 
closed, and  plaintiff  was  made  a  party  to  that  action, 
together  with  the  defendants.  Plaintiff,  in  that  pro- 
ceeding, set  up  his  agreement  as  a  mortgagee,  and  took 
a  decree  of  foreclosure  for  the  same.  The  Lincoln 
property  under  foreclosure  and  decree  was  afterwards 
sold.  The  property  did  not  sell  for  enough  to  satisfy 
the  first  mortgage  of  $3,000. 

The  misrepresentation  as  to  the  value  of  the  Lincoln 
property  in  question  was  so  excessive  and  so  gross  that 
it  would  seem  that  it  could  be  scarcely  recorded  as.  an 
honest  opinion  of  the  value  of  the  property.  The  rec- 
ord appears  to  show  that  there  was  a  very  exag- 
gerated estimate  of  the  financial  standing  of  the  party 
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this   elevator.     This  case  in   many 
llike  the  case  of  Latta  v.  Button  Land 

held  that  if  representations  are  made 
r  falsity  of  material  facts,  and  an  in- 
1  have  to  be  made  to  discover  the 
o  whom  they  were  made  may  place  re- 
Foley  v.  Holtry,  43  Neb.  133 ;  Olcott  v. 
79;  Hamilton  Brown  Shoe  Co.  v.  MU- 
16;  Perry  v.  Rogers,  62  Neb.  898; 
ins,  86  Neb.  740;  Butcher  v.  Kairn, 
the  whole  record  we  are  satisfied  that 
dved  and  misled  aa  to  the  real  nature, 
property,  and,  if  the  true  facts  as  to 
'ship  had  been  disclosed  to  him,  he 
ve  taken  this  Lincoln  property  as 
ment  of  the  purchase  price  for  his 
would  seem  that  the  representations 
nee  to  who  was  the  real  owner  of  the 
were  misrepresentations  and  fraudu- 

ould  seem  that  the  finding  and  judg- 
ct  court  should  be 

Atfibmbd. 


!eyers,  appellee,  v.  Fred  Schmidt, 
appelant. 

CD  Mat  3,  1919.     No.  20409. 

Ties  passes.  "Concerning  simple  acts  of  trespass 
at  cases,  no  Jurisdiction,  but,  if  the  nature  and 
passes  are  such  as  to  prevent  or  threaten  the 
lent  of  the  rights  of  possession  and  property  In 
>n  will  be  granted."     Sillasen  v.  Winterer,   76 

e  district  court  for  Red  Willow  county: 
,  Judge.     Affirmed. 
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City  of  Fremont  v.  Postal  Telegraph-Cable  Co. 

W.  R.  Starr,  for  appellant. 
J.  L.  Rice,  contra. 

Mokrissby,  C.  J. 

Plaintiff  procured  an  injunction  restraining  defend- 
ant from  trespassing  on  a  tract  of  farm  land  to  which 
plaintiff  held  a  lease  from  the  lawful  owner.  Defendant 
appears  to  have  claimed  the  right  to  enter  upon  and 
farm  the  land  under  permission  given  by  a  former 
lessee.  The  evidence  conclusively  shows  that  he  had 
no  lease  to  the  farm  or  lawful  claim  to  enter  thereon. 
Defendant  seems  to  claim  by  his  appeal  that  injunction 
is  not  the  proper  remedy,  but  that  plaintiff  must  have 
recourse  to  an  action  at  law.  The  rule  seems  to  be 
that,  where  the  nature  and  frequency  of  the  trespasses 
are  such  as  to  prevent  or  threaten  the  substantial  en- 
joyment of  the  rights  of  possession  and  property  in 
land,  an  injunction  will  be  granted.  Sillasen  v.  Winter- 
er, 76  Neb.  52;  Hackney  v.  Mclninch,  79  Neb.  128. 
This  rule  is  applicable  to  the  instant  case  and  the 
judgment  is 

Affirmed. 

Letton,  Sedgwick  and  Cornish,  J  J.,  not  sitting. 


City  of  Fremont,  appellee,  v.  Postal  Telegraph- Cable 

Company,  appellant. 

Filed  Mat  3,  1919.     No.   20419. 

1.  Constitutional  Law:  Occupation  Tax.  Where  a  proper  basis  for 
classification  exists,  a  tax  imposed  upon  all  persons  or  companies 
engaged  in  a  certain  occupation  does  not  deny  the  equal  protec- 
tion of  the  law  guaranteed  by  the  Fourteenth  amendment. 

2.  Licenses:  Reasonableness.  The  reasonableness  of  a  tax  does  not 
depend  upon  whether  or  not  a  hardship  may  be  worked  in  an 
isolated  case,  but  upon  the  general  operation  of  the  tax  in  the 
class  to  which  it  applies. 
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joust.  In  Imposing  an  occupation  tax  for  revenue 
pon  a  telegraph  company  doing  an  intrastate  business, 
ot  limited  to  the  mere  rental  value  of  the  city's  prop- 
led  by  defendant's  poles  and  wires  and  the  expenses 
m  their  supervision,  but  the  extent  of  the  tax  is  a  mat- 
Judgment  and  discretion  of  the  municipal  government, 
y  to  the  restriction  that  it  must  not  be  prohibitory. 
\k  bos  able  ness.  Mere  proof  of  loss  In  operation  for  a 
wo  years  by  an  individual  telegraph  company,  without 
aat  the  volume  of  business  available  In  the  municipality  ' 
t  portion  thereof  Is  done  by  such  company,  or  what 
:  hag  for  handling  the  business  offered,  Is  Insufficient 
at  an  annual  occupation  tax  of  160  Imposed  for  revenue 
n  the  privilege  of  doing  an  intrastate  business  In  a 
r  8,000  Inhabitants  is  unreasonable. 
cupatios  Tax:  Telegraph  Company.  In  Imposing  an 
tax  for  revenue  purposes,  a  municipality  acts  as  the 
ie  state,  and  where  such  tax  Is  Imposed  on  a  telegraph 
oing  both  an  intrastate  and  an  Interstate  business,  any 
Ing  from  the  payment  of  a  tax  on  the  privilege  of  doing 
ito  business  within  the  municipality  becomes  a  charge 
snue  such  company  obtains  from  Its  Intrastate  business 
,  and  the  tax  does  not  become  a  burden  upon  the  cora- 
irstate  business  merely  because  the  amount  imposed  by 
ipallty  Is  greater  than  the  company's  net  receipts  in 
ipallty  for  Intrastate  business. 


rom  the  district  court  for  Dodge  county: 
W;  Button,  Judge.     Affirmed. 

Dysart  and  William  W.  Cook,  for  appellant. 

m  and  C.  E.  Abbott,  contra. 

r,  C.  J. 

ne  Postal  Telegraph-Cable  Company  applied 
tiise  in  the  city  of  Fremont  and  was  granted 
carry  on  a  telegraph  business  therein  for  a 
5  years.  At  that  time  the  city  had  an  ordi- 
h  is  still  in  force,  imposing  an  occupation 
a  year  on  the  business  of  transmitting  and 
terstate  telegraph  messages.     The  telegraph 


NEBRASKA  REPORTS. 


City   of  Fremont   v.   Postal   Telegraph-Cubit 

company  paid  this  tax,  without  protest, 
when  it  refused  to  make  further  payments, 
ever,  through  an  alleged  mistake  on  the  part 
departments,  make  payment  of  the  tax  f 
1914.  The  city  now  sues  to  collect  the 
years  1915  and  1916^  The  court  directed  i 
plaintiff,  and  the  telegraph  company  appe 

The  right  of  a  municipality  of  the  cla 
plaintiff  belongs  to  impose  an  occupation 
character,  if  it  be  reasonable,  has  alreai 
termined  by  this  court.  Western  Union  T< 
v.  City  of  Fremont,  39  Neb.  692;  Western 
graph  Co.  v.  City  of  Fremont,  43  Neb.  499. 
a  proper  basis  for  classification  exists,  su 
made  applicable  to  all  persons  or  compt 
occupation  taxed,  as  in  the  present  instan 
deny  the  equal  protection  of  the  law  guarai 
Fourteenth  amendment.     6  R.  C.  L.  375,  se< 

On  behalf  of  defendant  it  is  argued  tha' 
unreasonable;  that  the  intrastate  message 
defendant's  Fremont  office,  after  paymei 
expenses,  are  insufficient  to  pay  the  tax; 
of  such  tax  must  be  paid  from  the  procee 
state  messages;  that  such  payment  cast 
upon  interstate  commerce,  and  the  tax  i 
violative  of  the  federal  Constitution. 

The  proof  in  support  of  these  allegations 
during  the  years  1914  and  1915  defendanl 
office  was  operated  at  a  loss,  and  that  a  paj 
tax  for  these  two  years  would  occasion  de 
fendant's  intrastate  business  at  Fremont 
and  $128.45,  respectively.  No  figures  are  off 
of  the  preceding  years.  But,  even  if  the 
hand  is  sufficient  to  warrant  us  in  assuming 
and  prospective  losses  in  the  operation  of 
business  at  Fremont,  we  do  not  regard  thif 
factory  test  of  the  reasonableness  or  unrei 
of  the  tax  involved.    Defendant's  losses  ma 
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or  which  it  is  itself  responsible.  The 
ss  of  a  tax  does  not  depend  upon  whether 
Iship  may  be  worked  in  an  isolated  case,  but 
neral  operation  of  the  tax  in  the  class  to 
>liee.  Ohio  River  &  W.  R.  Co.  v.  Dittey, 
.  As  said  by  Justice  Lumpkin  in  Mayor  & 
'  Savannah  v.  Cooper,  131  Ga.  670:  "A 
n  occupation  must  be  reasonable  with  refer- 
vocation.  This  does  not  mean  that  it  must 
o  the  amount  of  business  of  each  individual. 
:clusively  by  the  receipts  of  some  particular 
rat,  considering  that  business   within   the 

as  a  whole,  the  tax  must  be  reasonable, 
trarily  discriminatory." 
r  question  is  not  a  mere  license  or  regula- 
j,  but  one  designed  for  revenue  purposes, 
tuthorizing  its  imposition  and  the  ordinance 
nount  both  clearly  so  designate  it.  The 
limited  to  the  mere  rental  value  of  the 
rty  occupied  by  defendant's  poles  and  wires 
enses  arising  from  their  supervision,  and 
lant's  evidence  on  these  points  can  only  be 

significance.     The  extent  of  the  tax  is  a 
le  judgment  and  discretion  of  the  municipal 

subject  only  to  the  restriction  that  it 
prohibitory."    2  Cooley,  Taxation  (3d  ed.) 

in  question,  when  considered  as  a  revenue 
unreasonable  in  amount  as  to  be  prohibi- 
proof  of  loss  in  operation  for  a  period  of 
'  an  individual  telegraph  company,  without 
it  the  volume  of  business  available  in  the 
is,  or  what  portion  thereof  is  done  by  such 
what  facilities  it  has  for  handling  the 
■red,  is  insufficient  to  show  that  an  annual 
ix  of  $60  imposed  for  revenue  purposes  on 
of  doing  an  intrastate  business  in  a  city  of 
nhabitants  is   unreasonable. 
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Defendant  further  contends  that  the  tax  i 
of  the  commerce  clause  of  the  federal  Constiti 
argument  on  this  point  may  be  summarized 
Section  7408,  Rev.  St.  1913,  requires  a  telej 
pany  to  transmit  messages,  on  demand,  t 
several  offices  in  Nebraska.  The  intrastate 
defendant's  Fremont  office  are  insufficient  t 
tax  together  with  other  expenses.  A  portion 
must  therefore  be  paid  from  the  receipts 
state  messages.  Such  payment  casts  a  burde 
state  commerce  and  is  violative  of  the  feders 
tion. 

Defendant's  proof  shows  that  not  only  its 
but  also  its  interstate,  business  at  Fremon 
ducted  at  a  loss  during  the  years  for  which 
given.  Is  this  tax,  then,  a  burden  on  intei 
merce?  In  imposing  an  occupation  tax  for  re 
poses,  a  municipality  acts  as  the  agent  of  the 
where  such  tax  is  imposed  on  a  telegrap] 
doing  both  an  intrastate  and  an  interstati 
any  deficit  arising  from  the  payment  of  a 
privilege  of  doing  an  intrastate  business 
municipality  becomes  a  charge  on  the  rei 
company  obtains  from  its  intrastate  busi 
whole,  and  the  tax  does  not  become  a  burde 
company's  interstate  busine'ss  merely  bt 
amount  imposed  by  the  municipality  is  great 
company's  net  receipts  in  that  mumcipali 
trastate  business.  If  this  revenue  is  insuffici 
7409,  Rev.  St.  1913,  provides  a  remedy. 

The  judgment  is 

A 

Cornish  and  Sedgwick,  JJ.,  not  sitting. 
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>MPANY,     APPELLANT,     V.     MlCHAEL  .  FRANCIS 
CUSHINO,   APPELLEE. 
Filed  Mat  3,  1919.     No.  20677. 

.nt:  Workmen's  Compensation  Act:  Ihjubt.  Action 
irkmen's  Compensation  Law,  sections  3642-3696,  Rev. 
imended  by  chapter  85,  Laws  1917.  Under  the  facts 
the  opinion,  held,  that  the  accident  complained  of 
and  In  the  course  of  the  workman's  employment 

m  the  district  court  for  Douglas  county: 
iy,  Judge.     Affirmed. 

'insler,  for  appellant. 

hoe  and  M.  L.  Donovan,  contra. 

C.  J. 

er  sections  3642-3696,  Rev.  St.  1913,  as 
chapter  85,  Laws  1917,  known  as  the 
Compensation  Law." 

ancis  Cushing,  a  boy  of  16,  while  em- 
:omnicm  laborer,  in  and  about  the  packing 
ris  &  Company,  suffered  the  loss  of  four 
made  application  for  compensation  under 
The  employer  denied  liability,  whereupon 
a  petition  with  the  compensation  commis- 
ovided  in  section  15,  ch.  85,  Laws  1917. 
the  compensation  commissioner  awarded 
compensation  at  the  rate  of  $10  a  week 
;.  Morris  &  Company  instituted  this  pro- 
a  is  in  the  nature  of  an  appeal  from  the 
compensation  commissioner,  in  the  district 
r  the  peculiar  provisions  of  the  statute 
he  parties  are  transposed,  Morris  &  Com- 
esignated  as  plaintiff  and  Cushing  being 
defendant.  From  a  judgment  in  favor 
Morris   &   Company  has   prosecuted  an 
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appeal  to  this  court,  where  the  parties  retain  G 
titleB  they  had  in  the  district  court. 

The  employment  and  the  injury  are  admitted 
is  no  complaint  as  to  the  amount  awarded,  p 
defendant  is  entitled  to  any  award.  Plaintiff  alleg' 
ever,  that  Gushing  had  departed  from  the  line  ai 
of  his  employment,  and  that  his  accident  was 
arising  out  of  and  in  the  course  of  his  employi 

In  April,  1917,  Cushing  was  employed  hy 
plaintiff's  foremen,  who,  when  a  witness  for  f 
gave  the  boy's  duties  as  follows:  "His  duti- 
to  carry  the  boards  from  the  saw,  and  carry  boar 
the  printing  press,  and  when  there  would 
any  work  of  that  kind  to  do  he  was  supposed  1 
boxes  to  the  various  departments  and  handle 
and  sweep  up  the  floor,  in  fact,  do  anything 
line  of  common  labor  around  the  shop."  The  f 
tinned  in  this  line  of  employment  until  the  daj 
injury.  On  that  morning  he  was  directed  to  a 
unloading  a  car  of  lumber  that  was  to  be  usee 
box  department  where  the  boy  worked.  He  n 
during  the  forenoon  at  that  task,  In  the  no- 
he  ate  his  luncheon  in  the  box  factory.  W. 
hour  arrived  for  the  men  to  resume  work,  he  i 
by  a  laborer  from  the  cooper's  shop,  who  said  h 
like  to  have  defendant  cut  some  hoops  for  hi: 
fendant  consented  to  do  this  work,  and  testifi 
thought  if  he  needed  the  hoops  and  wanted  to 
barrels  out  right  away,  I  would  saw  them."  ] 
a  coil  of  hoops,  went  into  the  box  factory  where 
generally  employed,  and  began  to  cut  the  hoo 
a  hatchet.  While  he  was  thus  employed,  Mr.  Mi 
the  foreman  in  the  oleomargarine  departmen 
into  the  room  and  stated  that  he  wanted  a  box. 
is  some  discrepancy  in  the  testimony  of  defend 
foreman,  and  the  elevator  operator,  who  was 
hut  it  appears  that  this  foreman  made  it  kno 
he  needed  a  box  and  inquired  if  he  could  h; 
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ae  elevator  operator  testifies  that  he  sug- 
t  defendant  might  make  one;  that  defendant 
and  began  work  on  the  box.  During  de- 
employment,  a  considerable  portion  or  his 
been  taken  up  in  carting  boxes  away  from  a 
aw  which  was  in  use  in  the  factory  and 
operated  by  a  "straw  boss"  named  Altman. 
now  undertook  to  operate  this  saw  in  order 
boards  for  the  box.  While  thus  engaged,  his 
e  in  contact  with  the  saw  and  he  suffered 
for  which  recovery  i8  sought. 
:  contends  that  defendant  was  not  acting 
!  scope  of  his  employment  in  undertaking  to 
boxes;  that  he  had  no  right  to  undertake  the 
of  the  saw;  and  that,  had  he  followed  the 
is  of  his  foreman,  he  would  then  have  been 
i  unloading  lumber  from  the  car.  Defendant 
iat  on  one  or  two  other  occasions  he  had 
saw  under  instructions  from  Altman,  and 
lony  in  this  respect  is  not  disputed.  The 
bws  that  he  was  subject  to  the  orders  of 
foremen.  These  several  foremen  may  have 
i  rank,  but  defendant  had  during  his  employ- 
n  orders  from  each  of  them.  He  was  only  a 
imature  years.  As  shown  by  the  quoted 
of  the  foreman  who  employed  him,  it  was 

0  "do  anything  in  the  line  of  common  labor 
e  shop."     This  being  true,  he  cannot  be  held 

accountability   for    his    acts.     Accustomed 

1  to  take  orders  first  from  one  foreman  and 
another,  when  the  foreman  of  the  oleomarga- 

tment  signified  his  desire  that  defendant  make 
night  well  assume  that  it  was  his  duty  to  obey, 
;hat  order  countermanded  the  order  given  by 
foreman  earlier  in  the  day  to  assist  in  un- 
le  car  of  lumber.  It  is  clear  that  he  was 
tout  the  premises  where  his  services  required 
.ce,  during  proper  hours  of  service,  and  that 
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his  labor  was  calculated  to  promote  the  master's  bus 
ness.  He  had  theretofore  used  the  saw  under  the  eyi 
if  not  under  the  direction,  of  his  immediate  foremai 
Altman,  and  at  the  time  the  accident  occurred  he  wa 
carrying  out  the  order,  implied,  if  not  directly  expressec 
of  one  of  plaintiff's  foremen,  who  stood  watching  hii 
as  he  worked. 

The    evidence    sustains   the    finding   of   the   distric 
court,  and  the  judgment  is 

Affirmed. 

Sedgwick  and  Cornish,  JJ.,  not  Bitting. 


Burl  C.  Kirk  v.  State  of  Nebraska. 
Piled  Mat  3,  1919.    No.  20748. 

.  Homicide:  Mubdkb:  Instruction :  Conspiracy.  On  the  trial  c 
a  defendant  charged  with  the  shooting  and  killing  of  a  pollc 
officer,  it  1b  proper  for  the  court  to  Instruct  the  Jury  that  the 
mar  And  the  defendant  guilty  If  they  find  from  the  evidenc 
beyond  a  reasonable  doubt  that  the  defendant,  together  with  othe 
persons  with  whom  he  stands  charged,  prior  to  the  shooting,  tonne 
a  common  purpose  to  resist  arrest,  and  that  the  shot  which  kllle 
deceased  was  Bred  by  one  of  the  parties  In  pursuance  of  sue 
common  purpose  or  design,  when  the  other  necessary  element 
of  the  crime  of  murder  are  properly  defined,  and  there  Is  evidenc 
to  sustain  such  theory  of  the  killing. 

.  :  :   Use  of  Deadly  Weapon.     When  several  person 

are  jointly  engaged  In  resisting  police  officers  who  attempt,  t 
place  them  under  arrest,  and  in  making  such  resistance  us 
deadly  weapons,  each  Individual  who  assists  in  their  employmen 
la  held  to  have  Intended  the  natural  and  probable  consequence 
of  their  use. 

.  Criminal  Law:  Instructions.  Instructions  to  a  jury  must  b 
taken  as  a  whole.  A  phrase,  a  clause,  or  a  sentence  may  not  b 
segregated  from  the  context  in  order  to  give-  it  a  different  meat 
lng  from  that  Intended  by  the  trial  court. 

.  Homicide:  Information:  Instructions.  An  Information  cbargin 
murder  in  the  Drat  degree  charges  also  murder  in  the  second  d< 
gree,  and,  when  from  the  evidence  it  appears  that  defendant  ma 
have  participated  In  the  killing  of  deceased,  but,  if  so,  wlthou 
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premeditation  and  deliberation,  it  is  not  error  to  instruct  the 
jury  on  the  lesser  degree  of  the  crime  charged  and  permit  a 
consideration  of  that  crime. 

Error  to  the  district  court  for  Douglas  county: 
Wiiajam  A.  Redick,  Judge.     Affirmed. 

Harry  B.  Fleharty  and  Baker  &  Ready,  for  plaintiff 
in  error. 

Willis  E.  Reed,  Attorney-General,  and  George  W. 
Ayres,  contra. 

MOBRISSBY,  C.  J. 

Defendant  prosecutes  error  from  a  conviction  of  mur- 
der in  the  second  degree,  under  which  he  was  sentenced 
to  the  penitentiary  for  a  term  of  twenty  years. 
*■  January  30,  1918,  a  jewelry  store  in  the  city  of 
Omaha  was  entered  by  a  band  of  robbers.  The  em- 
ployees of  the  store  were  put  in  fear  of  their  lives 
and  compelled  to  stand  by  while  the  bandits  gathered  up 
a  large  quantity  of  jewelry  and  carried  it  away.  The 
police  officers  of  the  city  were  soon  informed  of  the 
robbery,  and  within  a  few  hours  several  policemen  and 
detectives  went  to  the  home  of  defendant,  where,  in  a 
bedroom  in  the  second  story,  they  found  defendant  and 
four  others,  named  Martin,  Stone,  Williams,  and 
McKay.  In  this  bedroom  was  also  found  the  jewelry 
which  had  been  stolen. 

A  police  officer  named  Dolan  entered  the  room,  closely 
followed  by  another  officer  named  Rooney.  Dolan 
testified  that  he  told  the  men  they  were  under 
arrest  and  directed  them  to  throw  up  their  hands,  and 
that  there  was  immediate  confusion.  "  McKay  opened 
up  with  a  shot.  #  *  *  Williams  fell  to  the  floor, 
threw  himself  right  around  the  bed  and  started  to 
shoot  through  the  bed,  and  Stone  by  that  time  was  over 
there,  and  he  was  shooting  from  the  bed,  and  Kirk  made 
his  way  over  to  the  head  of  the  bed.  *  *  *  Up  to 
that  time  there  was  two  lights.     *     *     *     One  was  on 
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the  dresser  here,  while  the  other  was  kind 
light  they  used  on  the  head  of  the  bed, 
immediately  jerked  out  of  the  socket  when  1 
as  the  head  of  the  bed.  *  *  *  After  t 
pulled  out,  then  it  seemed  like  all  the  men  w 
*  "  *  I  saw  him  (Kirk)  make  a  motion 
figured  he  was  going  after  his  gun."  Th> 
turned  the  fire,  and  in  the  duel  officer  Row 
and  killed. 

There  is  no  direct  proof  that  defenda: 
fatal  shot.  The  court  submitted  the  case  to 
the  theory  that  if  defendant,  together  with  hi 
prior  to  the  shooting,  had  formed  a  comi 
and  design  to  escape  arrest,  and,  if  necee 
the  officers  intending  to  arrest  them,  a 
ceased  was  killed  by  a  shot  fired  by  one  o: 
in  the  furtherance  of  the  common  desig 
defendant  was  present,  aiding  and  abettir 
be  guilty,  whether  he  fired  the  shot  or  t 
fired  by  one  of  his  associates.  This  ai 
structions  in  support  of  the  theory  whi 
court  adopted  are  criticized.  Clauses  are 
and  construed,  and,  from  the  construction 
them  by  defendant's  counsel,  it  is  argu 
jury  were  confused  and  misled  into  returni 
that  is  contrary  to  law  and  does  not  find  si 
evidence.  Defendant  was  not  a  mere  idl 
but  there  is  positive  evidence  of  his  acti' 
tion  in  the  resistance  to  the  officers.  True 
has  sworn  to  his  actually  firing  the  shot,  bi 
shows  that  shortly  after  this  store  had 
defendant  and  his  companions  were  in  poss 
stolen  goods  in  defendant's  house;  thai 
had  been  directed  to  surrender  by  the  r 
defendant's  companions  opened  fire  upon 
and  defendant  destroyed  one  of  the  lights 
This  act  placed  the  peace  officers  at  a  disa 
that  they  were  standing  in  the  light  shed 
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lamp,  while  defendant  and  his  companions  were  left  in 
partial  darkness.  If  defendant  did  not  actually  shoot, 
he  did  that  which  may  have  heen  more  effective.  He 
shielded  the  would-be  assassins  and  exposed  the  officers 
of  the  law.  They  were  all  engaged  in  an  effort  to  es- 
cape arrest,  and  in  furtherance  of  that  object  were  em- 
ploying deadly  weapons.  The  legal  presumption  is  that 
each  individual  who  assisted  in  their  employment  in- 
tended  the  natural  and  probable  consequences  of  such 
use. 

The  instructions  to  the  jury  must  be  taken  as  a 
whole.  A  phrase,  a  clause,  or  a  sentence  may  not  be 
segregated  from  the  context  in  order  to  give  it  a 
different  meaning  from  that  intended  by  the  court. 
When  these  instructions  are  so  considered,  they  appear 
to  be  clear  and  explicit  and  to  safeguard  every  right  of 
the  defendant. 

Complaint  is  made  of  instruction  No.  14,  defining  the 
crime  of  murder  in  the  second  degree.  As  we  under- 
stand the  brief,  it  is  not  claimed  that  the  instruction  is 
improper  in  form,  but  rather  that  the  evidence  does 
not  warrant  the  submission  of  this  degree  of  homicide 
to  the  jury.  While  the  evidence  would,  no  doubt,  sustain 
a  conviction  of  murder  in  the  first  degree,  there  may  be 
a  question  as  to  the  proof  of  deliberation  and  premedi- 
tation, and  it  was  entirely  proper  to  submit  the  ques- 
tion of  second  degree  murder  for  the  consideration  of 
the  jury. 

There  is  no  error  in  the  record,  and  the  judgment  is 

Affirmed. 
Boss,  X,  not  sitting. 
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Hans  J.  Nielsen,  appellee,  v.  Nebraska  Gas  &  £ 
Company,  appellant. 

Piled  Mat  3,  1919.    No.  20477. 

Negligence:  Vebmct:  Finding:  Evidence.  In  an  action  for 
caused  by  negligence  of  a  manager  of  a  corporation, 
against  the  corporation  is  inconsistent  with  a  finding 
agent  was  not  negligent,  but  such  verdict  may  be  sub 
there  is  evidence  of  negligence  of  other  agents  of  the  coi 
which  caused  the  damages. 

Appeal  from  the  district  court  for  Washington 
Charles  Leslie,  Judge.     Affirmed. 

Morstnan,  Maxwell  &  Crossman  and  Clark  0' 
for  appellant. 

B.  E.  Dunham  and  Herman  Aye,  contra. 

Rose,  J. 

This  is  an  action  to  recover  damages  for  ne( 
resulting  in  a  fire  which  destroyed  buildings, 
coal  and  other  property  owned  by  plaintiff  ii 
He  pleads  damages  of  $11,000,  payment  of  $i 
the  form  of  insurance,  and  demands  judgment 
remainder  $7,500.  There  are  two  defendants 
is  the  Nebraska  Gas  &  Electric  Company,  a  corf 
operating  an  electric  light  plant  at  Blair,  a 
other  is  Paul  Sprecher,  who  was  the  foreman 
elusive  control  of  the  corporate  property  and  I 
and  its  only  representative  at  that  place.  Accoi 
the  petition,  the  fire  started  in  a  coal  pile  on  tb 
ises  of  the  electric  light  plant,  and  by  means  of  1 
and  frame  buildings  spread  to  plaintiff's  luml 
coal  yards  on  adjacent  lots.  It  is  alleged  that 
ants  were  negligent  in  causing  the  coal  pile  to  ts 
in  placing  the  kindling  near  and  upon  the  burni 
pile;     in    failing   to    remove    the    kindling;     in 
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to  watch  and  guard  the  fire;  in  failing  to  extinguish 
the  fire.  Defendants  denied  negligence,  and  pleaded 
that  the  fire  was  of  incendiary  origin,  and  that  per- 
sons unknown  to  defendants  had  tampered  with  the 
water  hydrants  near  the  electric  light  plant,  thus  caus- 
ing them  to  freeze  up  and  destroying  the  means  of  ex- 
tinguishing the  fire.  .There  was  a  finding  in  favor  of 
defendant  Sprecher.  From  a  judgment  on  a  verdict  in 
favor  of  plaintiff  and  against  the  Nebraska  Gas  & 
Electric  Company  alone  for  $4,284.66,  the  latter  has 
appealed. 

The  controlling  question  presented  by  the  appeal  is 
based  on  the  proposition  that  the  verdict  is  in  irrecon- 
cilable conflict  with  itself,  and  therefore  cannot  stand. 
The  argument  of  the  corporation  may  he  summarized 
as  follows:  The  negligent  acts  pleaded  and  proved  are 
jointly  and  concurrently  attributable  to  defendants.  One 
of  the  defendants  is  a  corporation  and  the  other  is  its 
foreman  and  sole  representative  at  Blair,  where  the 
fire  occurred.  The  foreman  performed,  or  is  respon- 
sible for,  all  of  the  acts  pleaded  and  proved  as  negli- 
gence. In  this  situation  the  corporation  is  not  charge- 
able with  any  negligence  not  attributable  also  to  its 
foreman.  The  jury  found  that  the  foreman  had  not 
been  guilty  of  negligence.  The  corporation,  therefore, 
was  likewise  free  from  negligence,  and  the  verdict 
against  it  and  in  favor  of  the  foreman  contains  incon- 
sistent and  self -destructive,  findings.  The  argument  is 
formidable,  but  not  conclusive.  ' 

Defendants  are  charged  jointly  with  the  acts  of 
negligence  herein  outlined,  but  the  petition  contains  in 
addition  allegations  that  persons  other  than  defendant 
Sprecher,  while  they  were  acting  for  the  corporation, 
stored  kindling  between  the  pre-existing,  burning  coal 
pile  and  the  frame  buildings  subsequently  destroyed. 
In  this  respect  there  was  no  request  for  a  more  specific 
statement,  and  tlie  petition  is  held  sufficient  on  appeal 
to  charge  the  corporation  with  negligence  not  attribu- 
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table  to  defendant  Sprecher.  On  this  if 
evidence  tending  to  prove  that  the  kindlir 
direction  of  foreman  Sprecher 'b  predeceSBO 
where  it  became  the  means  of  conducting 
the  burning  coal  pile  to  plaintiff's  propert; 
of  the  testimony,  which  the  jury  were  i 
adopt,  reconciles  the  finding  against  the 
with  the  finding  in  favor  of  its  foreman  a 
ant.  There  is  sufficient  evidence  to  sustai 
rendered. 

Errors  relating  to  rulings  on  evidenct 
structions  are  also  assigned,  but  no  error  ] 
the  corporation  has  been  found  in  the  reco 

Cobnish,  J.,  dissents. 


State  Bank  of  Bladen,  appellant,  v.  An* 
appellee.* 

Filed  Mat  3,  1919.    No.  2O204. 

1.  Principal  and  Agent:  Ukauthowzed  Contract:  I 
one  repudiates  an  unauthorized  contract  en  ten 
agent,  he  must  reject  It  as  a  whole.  He  cannot 
those  provisions  favorable,  and  reject  others. 

2.  BUls  and  Notes:  Evidence:  Sufficiency.  The  ev 
In  the  opinion  will  not  Justify  this  court  In  s< 
former  Judgment  on  the  ground  of  failure  of  evld 

3.  Appeal:  Instbuctioks.  A  Judgment  will  not  be 
appeal  because  of  the  giving  of  an  Indefinite  oi 
attraction,  unless  the  party  complaining  offered  t 
more  definite  instruction,  or  It  appears  from  th 
that  the  Jury  may  have  been  misled  by  the  lnstruc 

Appeal  from  the  district  court  for  Wei 
Harby  S.  Dungan,  Judge.   Rehearing  denit 

L.  H.  Blackledge  and  Stiner  &  Boslaugh,  J 

Bernard  McNeny  and  J.  S.  Gilham,  cont 


■First  heard  before  Commission.     No  opinion. 
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ment  had  been  entered,  the  motion  for 
gued  before  the  conrt. 
nost  discussed  in  the  brief  is  the  eon- 
ashier  of  the  bank  did  not  have  author- 
ier  to  make  the  contract  alleged  as  a 
swer  and  testified  to  by  the  defendant, 
ras  made  as  the  defendant  testified,  it 
red  as  a  whole.  "We  cannot  bold  it 
I  invalid  in  part.  It  included  the  can- 
note  given  by  the  deceased,  and  ex- 
s  for  payment  of  the  same.  If  the 
lave  power  to  make  the  contract,  then 
would  of  course  fall  with  the  rest  of 
that  caBe  there  woold  be  no  considera- 
Fendant's  note,  and  the  bank  should 
the  invalid  contract  of  the  cashier,  and 
linst  the  estate. 

also  strenuously  argues  ■  that  the  evi- 
jfficient  to  support  the  verdict  of  the 
ause  of  action  on  the  principal  note. 
!  the  deceased  became  due,  the  cashier, 

this  defendant,  the  widow,  of  that 
[  immediately,  and,  according  to  his 
ated  that  she  did  not  know  that  there 

against  the  deceased  and  asked  him 

do.  He  had  drawn  the  will  of  the 
?en  their  family  adviser  in  business 
ral  years;  apd,  according  to  his  own 
luggestion  came  from  him  that  she 
i  the  note  of  the  deceased  be  canceled, 
lat  suggestion  is  not  apparent.  The 
lantly  good ;  the  note  of  the.  deceased 
rest  at  a  good  rate;  he  says  tbe  bank 
m  and  did  not  care  about  getting  the 

had  to  do  was  to  file  the  note,  if  it 
t  the  estate,  and  it  would  be  allowed 
d  yet  he  suggested  to  her  to  have  that 
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note  canceled  and  give  her.  own  note  in  pk 
The  note  against  the  deceased  was  cancel 
cashier,  Bennett,  canceled  it,  and,  after  he  ha 
celed  it,  it  would  be  natural  for  him  to  answer 
question  as  she  says  he  did.  She  asked  him  w 
with  the  old  note,  and  he  said,  "Take  it  and  tt 
and  throw  it  away,  or  anything."  She  aceordj 
off  the  name  of  the  deceased  and  kept  the  old  i 
woman  in  her  testimony  made  some  stateme 
what  took  place  that  are  in  some  respects  ina 
but,  when  she  was  asked  questions  in  regard 
statements,  she  stated  frankly  that  she  couh 
member  all  of  those  details,  and  made  the  s 
that  she  made  as  her  best  recollection  in  reg 
We  cannot  say  that  the  evidence  does  not  su 
verdict  of  the  jury  on  that  issue.  A  good  de 
in  the  briefs  in  regard  to  what  the  bank  did  ai 
Bennett,  the  cashier,  who  did  this  business,  ha 
bank.  Just  why  perhaps  the  record  does  i 
and  the  remaining  officers  appear  to  be  hoi 
They  did  not  know  what  motives  Bennett  had. 
he  should  suggest  some  exchange  so  as  to  get 
for  which  he  had  virtually  taken  credit  in  his 
ment  of  the  accounts  of  the  bank,  out  of  the 
cannot  derive  any  assistance  from  what  the  o 
oflScers  did  afterwards  when  Bennett  was 
before  they  knew  what  his  motives  were  in 
got  rid  of  this  note. 

3.  The  motion  attacks  instruction  No.  1  giv 
court.  It  presents  two  objections  to  this  in 
The  first  is  predicated  upon  the  assumption 
cashier  did  not  have  authority  to  do  wha 
which  has  already  been  answered.  The  second 
to  this  instruction  is  that  it  is  not  complete  en 
it  is  not  contended  in  the  briefs  that  any  n 
plete  instruction  was  offered. 

Our  judgment  reverses  the  finding  of  the  jn 
smaller  claim,  and  directs  judgment  against  tl 


JANUARY  TERM,  1919.  493 

Singhaus  v.  Piper. 

m.  If  that  claim  included  interest  upon 
is  of  the  principal  note,  it  was  to  that 
not  a  valid  claim  against  the  defendant, 
f  not  all,  was  for  money  actually  loaned 
it,  and  the  defendant  is  not  asking  for 

or  rehearing  is 

Overruled. 
Cornish,  JJ.,  not  sitting. 


aus,  Administrator,  appellee  and  cross- 
John  F.  Piper  et  al.,  cross-appellees  : 
Hart  et  al.,  appellants  and  cross- 

appellees. 
Files  Hat  3,  1919.    No.  20146. 

once  OF  Indebtedness:  Right  of  Action.  Til*  11a- 
ikholder  in  a  corporation  for  failure  of  the  cor 
bllsh  notice  of  Indebtedness  required  by  section 
913,  Is  In  the  nature  of  a  penalty  for  neglect  of 
(bolder,  who  Is  equally  in  fault  In  that  regard  with 
Solders,  cannot  maintain  such  action,  as  creditor 
Ion,  against  the  other  stockholders. 

In  such  case,  there  Is  no  default  under  the  nUt- 
ear  after  the  organization  of  the  corporation. 

Quaere.  Whether  such  notice  1b  sufficient  wlth- 
res  of  a  majority  of  the  directors,  qu&re. 
<qe  of  Assets  fob  Stock.  A  corporation  may  ex- 
f  In  purchase  of  Its  outstanding  shares,  but  the 
it  be  In  entire  good  faith,  and  in  no  manner  ln- 
of  its  creditors  or  Its  stockholders. 

Rishts  or  Stockholders  and  Ckeditobs.    The  re-. 

■tockholders  under  such  circumstances  may  be 
Bdentlal,  and,  if  they  are  creditors  of  the  corpora- 
t  to  object  to  such  a  transfer  Is  analogous  to  the 
ors  to   object   to   transfers  of  property   by   their 

Fraud:  Evidence.  If  the  transfer  Is  made  with 
scurfng   stockholders   against   lose   on    account   of 
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existing  indebtedness  of  the  corporation,  the  tranaft 
held  invalid  a*  against  such  creditors;  but,  if  at  the 
transfer  the  remaining  corporate  property  Is  of  such 
afford  ample  security  for  the  debts  of  the  corporatl 
business  of  the  corporation  continues  for  several  yei 
that  in  the  meantime  the  business  has  become  vmpr 
new  debts  incurred  so  that  the  corporation  has  becoi 
is  not  conclusive  that  the  transfer  complained  of  wat 
the  Intention  of  defrauding  existing  or  subsequent  en 

7.  :  .     In  such  case,  a  creditor  and  stockhi 

time,  with  knowledge  of  the  transfer  and  of  the  b 
assets  of  the  corporation,  cannot  complain  of  the  tran 
after  three  or  four  years  the  business  of  the  corp 
become  unprofitable,  and  new  debts  have  been  lncurrt 
the  value  of  the  assets. 

Appeal  from  the  district  court  for  Bur 
George  A.  Day,  Jddgb.  Affirmed  in  part,  and  r< 
fart. 

John  J.  Sullivan,  Herbert  Rhoades  and  , 
Clark,  for  appellants. 

Montgomery,  Hall   <&    Young    and    J.    A. 
contra. 

Sedgwick,  J. 

The  plaintiff,  as  administrator  of  the  estate 
M.  Nelson,  deceased,  obtained  a  judgment  aj 
Nebraska  Improvement  Company,  a  corpora 
execution  thereon  being  returned  unsatisfied 
this  action  in  the  district  court  for  Burt  con: 
cover  the  amount  of  the  judgment  from  the  stt 
of  the  corporation  because  of  the  alleged  : 
publish  the  animal  notice  of  indebtedness  re1 
statute,  and  to  recover  from  certain  of  the  stt 
real  estate  taken  by  them  in  exchange  for 
stock  in  the  corporation.  The  trial  court  four 
the  plaintiff  on  the  first  cause  of  action,  and  ii 
the  plaintiff  against  certain  of  the  defends 
the  second  cause  of  action.  These  defendants 
exchanged    their  shares   of  stock  for  proper 
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ealed,  and  the  plaintiff  has  filed  a 
m  that  part  of  the  judgment  which 
endants  from  liability  because  of  the 
>  publish  the  statutory  notice, 
as  himaelf  a  stockholder  in  the  corpora- 
st  question  presented  upon  his  cross- 
r  that  fact  would  prevent  his  recovery 
r  stockholders  because  of  the  failure 
The  statute  makes  all  of  the  stock- 
>le  for  the  failure  to  publish  the  statu- 
y  may  compel  the  directors,  by  manda- 
rith  the  statute  in  that  respect  and  so 
es  from  liability.  Smith  v.  Steele,  8 
ey  fail  to  see  that  the  notice  is  pub- 
lic liable  for  debts  of  the  corporation 
tie  statute.  This  amounts  to  a  forfei- 
to  perform  a  duty,  as  stated  by  Judge 
!er  v.  Sherman  County  Banking  Co., 
'A  forfeiture  is  not  favored  in  law 
o  rob  a  party  of  his  just  rights ;  and  the 
s  where  it  is  sought  to  charge  a  party 
a  debt  which  he  did  not  assume,  but 
ise  of  some  alleged  wrongdoing  on  his 
ise  the  acts  of  omission  or  commission 
ig  the  case  within  the  penal  provisions 

older  who  has  incurred  this  penalty 
other  stockholders  similarly  situated, 
at  his  recovery  ought  at  least  to  be  re- 
lount  of  his  own  liability,  or  his  judg- 
against  himself  as  well  as  against  the 
'8.  Tn  that  case,  the  easiest  way  for  him 
iuld  be  to  cancel  the  judgment  which  he 
This  leads  to  such  extravagant  con- 
seems  impossible  that  the  legislature 
ded  such  a  result.  The  point  was  de- 
iomewhat  similar  statute  in  Potter  v. 
j  Co.,  127  Mass.  592,  and  Thacher  v. 


496  NEBRASKA  REPORTS.  [Vol.  103 


I.  ±  lj^^— *hfc    ■    m  ■    M« 


Singhaus  y.  Piper. 


King,  156  Mass.  490.  Bennison  v.  McConnell,  56  Neb. 
46,  is  not  in  point. 

The  second  question  presented  is  whether  the  statute 
gives  this  remedy  to  creditors  whose  claims  accrued 
when  the  corporation  was  not  in  default  for  the  statu- 
tory notice.  Before  the  statute  was  amended  in  1891, 
this  court  several  times  decided  that  stockholders  were 
not  liable  under  the  statute  for  claims  that  accrued 
before  the  corporation  was  in  default  for  the  notice. 
Smith  v.  Steele,  8  Neb.  115;  Howell  Bros.  v.  Roberts, 
29  Neb.  483;  Porter  v.  Sherman  County  Banking  Co., 
36  Neb.  271;  Gorder  v.  Plattsmouth  Canning  Co.,  36 
Neb.  548.  The  amendment  of  1891  (Laws  1891,  ch.  13) 
does  not  change  the  meaning  of  the  statute  in  this 
respect. 

The  corporation  was  organized  on  the  7th  of  March, 
1907,  and  within  one  year  thereafter  the  indebtedness 
of  the  plaintiff's  decedent  was  incurred.  It  was  not 
necessary  that  a  notice  should  be  published  during  the 
year  1907.  There  was  no  default  under  the  statute 
until  one  year  after  the  organization  of  the  corporation. 

It  is  objected  that  the  notice  published  on  the  12th 
of  March,  1908,  was  invalid  because  it  was  not  signed 
by  a  majority  of  the  directors.  The  trial  court  found 
that  this  was  a  sufficient  notice,  and  as  this  plaintiff's 
decedent  was  in  equal  default  with  other  stockholders 
in  regard  to  the  publication  of  this  notice,  and  plaintiff 
cannot  for  that  reason  recover  upon  this  ground,  it  is 
not  necessary  to  consider  whether  this  notice  was  suffi- 
cient under  the  statute  and  in  view  of  the  language 
used  in  the  decision  of  Smith  v.  Steele,  8  Neb.  115. 

The  remaining  question  is  as  to  the  liability  of  the 
stockholders  who  surrendered  their  stock  to  the  corpora- 
tion in  consideration  of  the  property  of  the  corporation 
which  they  received  therefor.  The  courts  of  this  country 
are  divided  as  to  the  validity,  under  any  circumstances, 
of  an  attempted  transfer  of  the  property  of  the  corpora- 
tion to  its  shareholders  in  consideration  of  a  return  and 
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lation  of  their  shares.  The  circuit  court  of  appeals 
i  United  States,  in  Burnes  v.  Burnes,  70  C.  C.  A. 
ieclares  the  law  to  be:  "In  the  absence  of  con- 
ional  or  statutory  prohibition,  corporations  have 
lherent  power  to  buy,  to  retire,  and  to  sell  their 
3tock."  And  this  court  appears  to  have  adopted 
riew:  "A  corporation,  when  not  prohibited  by  its 
es  or  by  statute,  may  buy  and  sell  its  own  stock, 
lold,  reissue  or  retire  the  same,  provided  su<Sh  act 
oe  in  entire  good  faith  and  in  no  manner  injures 
ights  of  its  creditors  or  its  stockholders."  Fre- 
Carriage  Mfg.  Co.  v.  Thomsen,  65  Neb.  370. 
8  necessary  that  the  law  should  be  well  settled  and 
ughly  understood  upon  such  a  question,  and  we 
>t  consider  it  advisable  to  re-examine  the  ques- 
now,  after  18  years.  The  return  .of  stock  by 
holders  to  the  corporation  in  consideration  of  prop- 
of  the  corporation  must,  however,  be  "in  entire 
faith  and  in  no  manner  injure  the  rights  of  its 
ors  or  its  stockholders."  The  relation  between 
lolders  under  such  circumstances  may  be  re- 
d  as  confidential ;  and,  if  they  are  creditors  of  the 
ration,  their  right  to  object  to  such  a  transfer  is 
ijous  to  the  right  of  creditors  to  object  to  transfers 
>perty  by  their  debtors. 

j  plaintiff  contends  that  "it  makes  no  difference 
he  Nebraska  Improvement  Company,  at  the  time  it 
■erred  it?  corporate  property  to  appellants  in 
nge  for  their  shares  of  stock,  had  other  assets,  as 
resumption  is  that  such  assets  were  properly  used 
luidating  the  indebtedness  of  the  corporation." 
rial  court  in  its  findings  appears  to  have  adopted 
iew  of  the  law,  and  held  these  defendants  liable 
that  theory.  If  the  transfer  was  made  with  a 
of  securing  themselves  against  loss  on  account  of 
ng  indebtedness  of  the  corporation,  the  transfer 

be  held  invalid  as  against  such  creditors;    hut, 

Neb.— 82 
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if  at  the  time  of  the  transfer  the  remainin 
property  is  of  such  value  as  to  afford  am 
for  the  debts  of  the  corporation,  and  the  ere 
himself  a  stockholder  aud  supposed  to  be  i 
familiar  with  the  business  aud  assets  of  the 
with  full  knowledge  of  the  transfer,  recoj 
valid  and  delays  for  years  to  make  any  cor 
in  the  meantime  the  business  of  the  corporat 
unprofitable,  there  would  seem  to  be  no  reas 
ing  the  transfer  invalid  if  otherwise  ma 
faith.  In  this  case  the  judgment  of  this 
against  the  corporation  was  hot  obtained 
four  yearB  after  the  transfer  was  made,  ant 
more  than  three  years  after  his  claim  agai 
poration  had  matured.  So  that,  in  detei 
good  faith  of  the  transfer,  it  was  important 
conditions  of  the  assets  of  the  corporation 
of  the  transfer  and  during  this  delay.  Tt 
tried  in  the  district  court  upon  an  extensive 
of  facts,  and  we  have  not  found  in  that 
evidence  that  there  was  a  probability  of  in 
the  corporation  at  the  time  of  the  trai 
trial  court  made  detailed  findings  of  fact, 
find  that  the  corporation  waa  insolvent  at 
the  transfer,  nor  find  any  substantial  fact 
bad  faith  on  the  part  of  these  defendants  in 
transfer  could  be  inferred. 

The  judgment  of  the  trial  court  against  t 
upon  his  cause  of  action  alleged  against  the  t 
in  general  is  affirmed;  and  the  judgment  : 
the  plaintiff  against  the  defendants  Oliver  "W 
Robbins,  and  Riley  S.  Hart  is  reversed,  an 
remanded  for  further  proceedings  upon 
of  action,  with  leave  to  the  parties,  if  so 
amend  their  pleadings  and  introduce  furth* 
Judgment  acc 

Cobnish,  J.,  not  sitting. 


JANUAKY  TERM,  1919. 
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3IES,    APPELLEE,    V.    PbRBY    JOSEPH    ThIES, 
APPELLANT. 

'n,KD  Mat  3,  1919.    No.  20198. 
iill  or  Exceptions.    This  court  will  not  entertain 
i  equity  case.  Involving  findings  ot  fact  made  by 
inless  the  record  presented  contains  the  evfdence, 
a  Issue,  preserved  In  a  bill  of  exceptions. 

the  district  court  for  Douglas  county: 
Judge.  Leave  to  file  bill  of  exceptions; 
til  dismissed. 

k,  C.  C.  Sheppard  and  F.  P.  Marconnit, 

id  Kelso  A.  Moron,  contra. 

>rce  action  in  which  both  of  the  parties 
ulute  divorce  and  such  other  relief  as 
ind  equitable.  The  trial  court  entered 
arate  maintenance  for  the  wife,  who  is 
iefendant  appeals. 

'  the  trial  court  to  enter  a  decree  for 
snance  in  divorce  actions,  where  the 
3  it,  has  been  decided  by  this  court,  and 
osed  to  overrule  our  previous  decisions. 
He,  82  Neb.  37,  and  cases  cited, 
t  (appellant)  further  contends  that  the 
;  made  by  the  court  are  not  sufficient 

decree.  The  record  brought  to  this 
!ant  does  not  contain  the  evidence  pre- 
11  of  exceptions.  The  question  arises 
urt  will  entertain  an  appeal  involving, 
dings  of  fact  based  upon  the  evidence 
ice  is  not  presented  to  the  court.    Sec- 

St.  1913,  provides  that  in  appeals  in 
lerein  review  of  some  or  all  of  the  find- 
sked  by  the  appellant,  the  supreme  court 
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is  required  "to  retry  the  issue  or  issues  of  fact  i 
in  the  finding  or  findings  of  fact  complained  of  u 
evidence  preserved  in  the  bill  of  exceptions,  ai 
trial  de  novo  of  such  question  or  questions 
reach  an  independent  conclusion  as  to  what  fin 
findings  are  required  under  the  pleadings  and 
evidence,  without  reference  to  the  conclusion 
in  the  district  court  or  the  fact  that  there  may  1 
evidence  in  support  thereof." 

"Trial  de  novo"  means  to  try  anew;  for  a 
time.  Where  the  contention  is  that  the  evidei 
not  support  the  findings  and  decree  entered, 
course  an  issue  is  presented  which  this  court  cc 
determine  without  having  the  evidence  before 
the  contention  is  that  some  finding  of  the  court 
supported  by  the  evidence,  then  so  much  of  the 
and  evidence  as  bears  upon  that  issue  should  be 
to  this  court ;  and,  if  the  contention  is  that  a  nc 
finding  to  support  the  decree  has  not  been  made, 
still  of  opinion  that  the  statute  contemplates 
sideration  by  the  court  of  the  pleadings  and  ; 
dence,  for  the  purpose  of  making  the  proper  : 
and  decree,  or,  in  its  discretionary  power,  rer 
the  case  for  further  proceedings.  Hanson  v.  J 
4  Neb.  (Unof.)  880,  887;  Colby  v.  Foxworthy, 
239,  244;  In  re  Littlefield,  61  Wash.  150;  3 
Smyth,  62  Or.  227;  In  re  Estate  of  McVay,  14 
56. 

When  the  review  sought  in  no  way  involves  t 
ings  of  the  court  upon  the  evidence,  then  it  wc 
be  necessary  to  preserve  the  evidence  in  a 
exceptions. 

It  is  possible  that  the  evidence  has  been  pr 
in  a  bill  of  exceptions,  properly  certified  to,  ii 
event  the  defendant  has  leave  to  file  the  same 
court  within  20  days ;  otherwise,  his  appeal  t 
dismissed. 

Judgment  accord) 
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following  opinion  on  rehearing  was  filed  Decem- 
,  1919.     Former  judgment  adhered  to. 

a  Equity:  Trial  de  Novo.  Under  section  8198,  Rev.  St.  1913, 
i  finding  of  fact"  ts  "complained  of"  on  appeal  from  the  district 
■t  in  an  equity  case,  this  court  must  try  de  novo  the  issue 
act  "involved  Id  tbe  finding,"  and  for  that  purpose  must  have 
i  evidence  preserved  In  the  bill  of  exceptions." 

WICK,  J. 

mr  former  opinion  in  this  case,  ante,  p.  499,  the 

;nt  of  the  lower  court  was  affirmed,  on  the  ground 

was  sought  to  review  the  findings  of  fact  of  the 
ourt,  and  the  evidence  was  not  contained  in  the 

so  that  the  court  could  retry  the  issues  of  fact 
id,  as  the  statute  requires.  Upon  the  motion  for 
ing  it  was  contended  that  this  question  had  not 
presented  hy  the  parties,  and  that,  therefore,  the 
ant  had  had  no  opportunity  to  discuss  the  ques- 
A  rehearing  was  granted  and  additional  briefs 
tied  and  argument  heard  thereon. 

trial  court   made    the  following    finding:    "The 

•  *  *  finds  that  the  evidence  is  not  sufficient 
ify  the  court  in  granting  the  plaintiff  an  absolute 

of  divorce  on  any  of  the  grounds  alleged  in  her 
n,  but  that  it  is  for  the  best  interests  of  the  plain- 
d  the  defendant  and  their  minor  child  that  a  de- 
f  separate  maintenance  should  be  granted  the 
ff,  and  that  the  defendant  should  be  required  to 
tely  maintain  and  provide  for  his  said  wife  and 
child,  and  that  for  this  purpose  should  be  required 

to  the  plaintiff  on  the  first  day  of  February,  1917, 
a  the  first  day  of  each  and  every  month  there- 
mtil  the  further  order  of  this  court,  the  sum  of 
r  the  support  and  maintenance  of  the  plaintiff  and 

Adaline  Thies,  the  said  minor  child  of  the  plain- 
i  defendant,"  and  entered  a  decree  accordingly. 

appellant  contends  that  this  finding  is  insufficient 
port  the  decree.    The  defendant  appears  to  con- 
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tend  that  under  section  8198,  Rev.  St.  1913,  it  ie 
when  it  is  sought  to  review  the  evidence  in  suppoi 
some  of  the  findings  of  fact  that  this  court  is  to  try 
questions  de  novo.  If  we  consider  the  early  practice 
on  appeals  in  equity,  and  the  language  of  this  se« 
of  our  statute,  it  will  not  admit  of  such  a  construe 
"The  court  *  *  •  finds  that  the  evidence  is 
sufficient  to  justify  the  court,"  etc.  If  the  appe 
seeks  a  "review"  of  a  finding  of  fact,  this  court  i 
retry  the  issue  involved  in  the  finding  "complained 
upon  the  evidence  preserved  in  the  bill  of  except 
When  in  an  action  in  equity  a  finding  of  fact  by 
district  court  is  complained  of,  and  a  party  apj 
seeking  to  review  it,  as  in  this  case,  this  court  i 
try  the  issue  of  fact  "involved  in  the  finding," 
for  that  purpose  must  have  "the  evidence  preserve 
the  bill  of  exceptions."  This  would  seem  to  be  espc 
ly  so  when  the  finding  itself  suggests  an  examinatio 
the  evidence.  If  all  parties  concede  that  the  fine 
are  correct  and  based  upon  the  evidence,  and  the  c 
has  made  some  order  or  entered  a  decree  inconsit 
with  those  findings,  a  very  different  question  is  prei 
ed,  as  in  Shelby  v.  Creighton,  2  Neb.  (Unof.)  264 
must  be  remembered,  however,  that  the  opinion  in 
case  was  not  made  official,  as  the  court  was  not 
ready  to  be  bound  by  it  as  a  precedent. 

Sowerwine  v.  Central  Irrigation  District,  85  Neb. 
is  not  exactly  in  point  in  this  case.  In  that  case 
parties  agreed  that  the  facts  were  as  found  in 
findings,  and  the  appellant  stated  in  his  brief,  as  qu 
in  the  opinion:  "We  think  that  the  court's  findings  i 
that  the  land  was,  in  fact,  nonirrigable."  In  an 
to  this  the  opinion  says:  "We  cannot  add  to  or 
from  the  language  of  the  court,  or  enlarge  the  s 
of  its  findings,  by  construction."  The  words  "by 
struction"  are  omitted  from  the  third  paragraph  ol 
syllabus.  Whether  this  is  merely  accidental  does 
appear,  but  the  nature  of  the  case  and  admissions  o: 
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that  that  was  really  what  the  court  meant. 
,  as  stated  in  our  former  opinion,  the  con- 
st "the  findings  of  fact  made  by  the  court 
!ent  to  sustain  the  decree."  That  is,  the 
i  not  find  enough  facts.  Some  of  the  evi 
I  properly  considered  and  passed  upon  by 
t.  It  is  exactly  the  same  as  though  the 
d  entered  a  judgment  without  making  any 
!  would  not,  in  such  a  case,  reverse  the 
iuse  there  were  no  findings,  without  seeing 
lence  was.    Under  our  statute,  as  proper- 

we  would  say  that,  if  the  judgment  is 
le  evidence  before  the  court,  we  will  not 
tether  there  are  any  findings  or  not;  and, 
mt  was  right  and  in  accordance  with  the 
the  pleadings,  we  would  not  reverse  the 
defect,  omission  or  error  in  the  findings, 
(uestion  presented  in  this  case. 

requiring  this  court  to  decide  appeals  in 
)  was  enacted  in  1903.  Brown  v.  WUliams, 
nd  City  of  Omaha  v.  Bowman,  63  Neb.  333, 
es  decided  under  the  old  practice,  are  not 
Millan  v.  Diamond,  77  Neb.  671,  decided 
jsent  statute,  is  precisely  in  point,  and  is 

the  judgment  of  the  district  court  is  one 
be  supported  by  competent  testimony  on 
act  arising  on  the  pleadings,  in  the  absence 
:ceptions  containing  the  testimony,  we  will 

the  judgment  is  supported  by  the  evi- 
,  in  the  opinion:  "If  a  demurrer  had  been 
he  petition,  or  if  on  a  demurrer  ore  tenus 
excluded  the  evidence  offered  by  plaintiffs, 
uld  then  present  the  question  of  the  juris- 
jourt  of  equity  to  grant  the  relief  prayed 
if  the  judgment  is  supported  by  the  plead- 
:nce,  it  will,  upon  trial  de  novo,  be  affirmed 
rence  to  the  conclusion"  of  the  trial  court. 
us  stated  in  the  petition,  do  not  entitle  the 


NEBRASKA  REPORTS.  [Vol 

Jncoln  Commercial  Club  v.  Missouri  P.  R.  Co. 

o  the  relief  given  in  the  judgment,  and  i 
filed,  or  objection  to  receiving  any  evit 

y  a  demurrer  ore  tenus,  "the  record  would 

he  question  of  the  jurisdiction  of  a  cou 
grant  the  relief  prayed  for." 

satisfied  that  onr  former  decision  is  right 

efore  adhered  to. 

Appeal  dismiss 

sey,  C.  J.,  and  Letton,  J.,  dissent. 


n  Commercial  Club,  appellee,  v.  Misso 
Pacific  Railway  Company,  appellant. 
Filed  Mat  3,  1919.    No.  202S4. 

Obdrb  of  Stair  Railway  Commission:  Review. 
ill  not  reverse  tbe  order  of  the  state  railway  comm 
sal,  unless  It  Is  found  to  be  clearly  unreasonable.  R 
ics.  6127,  6128. 

Switching  Charger;  Discrimination.  Where  unju 
tion  arises  as  between  Individuals  or  localities,  by 
ibsorbing  of  switching  charges  in  certain  Instances  a 
■rs  under  like  circumstances  and  conditions,  the  i 
i  required  to  remove  the  discrimination  by  a  chai 
:hedule  eliminating  the  charge. 

,  from   State  Railway   Commission.    A0 

7.  Kennedy,  Max  V.  Begktol  and  E.  8.  T\ 
llant 

'.  Ledwith,  contra. 

a,  J. 

fendant,  under  its  tariff  No.  4778,  absorbe 
;  charges  of  carload  shipments  in  and  o 
arising  at  or  destined  to  what  it  designai 
ve  points  on  its  line.  When,  however 
arises  at  or  is  destined  to  stations  re 
ly   by   the   defendant    {except  in   the   ca 
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1  lime  shipments),  it  refused  to  absorb  such 
;  charges.  The  state  railway  commission  found 
rge  to  be  unjust,  discriminatory,  and  unreason- 
ordered  the  cancelation  of  that  portion  of  the 
providing.  The  defendant  appeals, 
ears  that  the  Burlington,  Northwestern,  and 
uid  railroads  make  provision  for  the  absorption 
witching  charge.  A  shipper  at  Lincoln,  having 
3use  located  upon  the  tracks  of  these  last- 
d  roads,  is  thus  put  to  a  disadvantage  in  com- 
with  one  whose  warehouse  is  upon  defendant's 
'he  producer  shipping  from  a  noncompetitive 
put  to  a  disadvantage  in  competition  with  an- 
odncer  at  a  point  not  reached  exclusively  by 
ndant,  although  the  circumstances  and  condi- 
y  be  otherwise  the  same. 

jurt  will  not  reverse  the  order  of  the  railway 
on  unless  it  is  found  to  be  clearlv  unreason- 
;v.  St.  1913,  sees.  6127,  6128;  Chicago,  ft.  7.  rf 
>.  v.  Nebraska  State  Railway  Commission,  85 
We  are  of  opinion  that  the  order  herein  is 
at  character.  The  charge  made  by  other  roads 
ervice  and  the  charge  made  by  the  defendant  in 
of  brick  and  lime  shipments  are  by  statute 
iina  facie  evidence  of  what  is  a  reasonable 
Argument  is  not  needed  to  show  that  the 
is  it  affects  the  patrons  of  the  road,  is  diserini- 
n  its  effect. 

intention  of  defendant  that  the  order  is  con- 
in  its  nature  is  not  sustained  by  the  evidence, 
irate  incomes  of  freight  and  passenger  traffic 
veen  state  and  interstate  business  were  not 
In  anv  event,  the  discrimination  complained  of 
e  avoided. 

rder  appealed  from  was  in  existence  prior  to 
of  the  president's  proclamation  by  which  the 
if  the  railroads  was  taken  over  by  the  general 
ent.    We  are  of  opinion  that  the  situation  in 
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that  respect  ought  not  to  cause  a  reversal  of  th 
Chicago,  TV.  P.  £  S.  R.  Co.,  37  I.  C.  C.  4 
Union  P.  R.  Co.  v.  Updike  Grain  Co.,  222  U. 
National  Dock  &  Storage  Warehouse  Co.  v.  B 
M.  R.  Co.,  38  I.  C.  C.  643 ;  Manufacturers  &  M 
Ass'n  v.  Aberdeen  &  A.  R.  Co.,  24  I.  C.  C.  331; 
t£  Son  v.  Chesapeake  &  0.  R.  Co.,  38  I.  C.  C.  31 
poration  Commission  of  Virginia  v.  Chesapeake 
Co.,  40  I.  C.  C.  24. 

Aff 


Hugh  L.  Gaunt,  appellee,  v.  George  P.  Sm 

APPELLANT. 
Fn.ro  Mat  3,  1919.    No.  20422. 

1.  Appeal  In  Equity:  Trial  de  Novo;  Conflict  or  Evidrnc 
appeal  Id  actions  In  equity,  this  court  la  required  by  t! 
to  try  the  Issues  de  novo,  without  reference  to  flndln 
trial  court;  but,  when  the  testimony  of  witnesses  orally 
before  the  court  upon  the  vital  issues  in  the  case  is  c 
so  tbat  it  would  be  impossible  that  both  versions  of 
action  can  be  true,  this  court  wiU  consider  the  fact  that 
court  observed  the  witnesses  and  their  manner  of  testll 
must  have  accepted  one  version  of  the  facts  rather 
opposite."    Shafer  v.  Beatrice  State  Bank,  99  Neb.  317. 

2.  Evidence  examined,   and    held   to  support  the   Judgmei 
trial  court. 

Appeal  from  the  district  court  for  Lincoln 
Hanson  M.  Grimes,  Judge.    Affirmed. 

Hoagland  &  Eoagland,  for  appellant 

Beeler  &  Crosby,  contra. 

Dean,  J. 

This  is  an  action  for  an  accounting.    Plain 
defendant  were  partners  in  a  meat  market  frc 
ruary  3,  1913,  to  September  4,  1913,  when  the 
ship  was  dissolved;  plaintiff  on  that  date  havi 
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artnership,  except  the  book  accounts, 
ir  $575.  Arnold  is  not  a  party  to 
ne  14,  1915,  plaintiff  repurchased 
one-half  interest.  Thereafter  a  dis- 
ig  settlement  of  the  partnership  af- 
between  plaintiff  and  defendant,  this 
and  plaintiff  recovered  a  judgment 
rhich  defendant  appealed, 
ccount  book  is  in  evidence,  over 
m  of  incompetency,  because  it"re- 
"  He  complains  that  "no  man  on 
up  any  true  account  between  the 
Pendant  from  that  book."  It  must 
e  book,  which  consists  of  about  200 
is  not  a  model  of  its  kind,  but, 
i  connection  with  the  evidence  of 
es  to  shed  light  on  the  partnership 
ries  for  the  most  part,  if  not  all, 
ade  by  plaintiff  while  the  partner- 
on,  and  the  hook  was  always  acces- 
who  had  active  charge  of  the  sales 
merally.  The  court  did  not  err  in 
nt's  objection, 
was  bought,  and  defendant  argues 
$186.80  of  the  firm's  money  for  its 
ruction.  He  says  plaintiff  received 
ts  use  by  a  tenant,  and  finally  sold 
L25.  Referring  to  these  items,  that 
[ant  says  in  his  brief:  "No  mention 
l  books  of  the  slaughterhouse  trans- 
ar  that  the  firm  should  be  credited 
nount  which  was  not  considered  by 
Irimes,  in  deciding  the  case."  It  is 
ff  should  not  be  required  to  account 
funds  expended  for  the  slaughter- 
also  for  the  proceeds  received  from 
of  such  property.  At  most  $93.40  is 
d  he  is  so  credited  here. 
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Plaintiff  borrowed  $300  at  the  McDonald  Sta 
for  which  he  gave  the  firm  note.  The  bank  ] 
testified  that  the  money  was  placed  to  the  ( 
the  firm,  and  that  after  the  dissolution  plain 
the  note.  Plaintiff  testified  that  defendant  knc 
authorized  the  loan,  but  he  denied  all  knowledf 
transaction.  It  plainly  appears  that,  over  def 
objection,  plaintiff  was  entitled  to  a  credit  of 
this  item. 

The  decree  takes  into  account  plaintiff's  rej 
without  defendant's  consent,  of  Arnold's  inl 
the  partnership.  At  the  time  of  the  trial  d 
was  in  possession  of  the  partnership  property 
using  it  in  his  business.  The  testimony  of  thi 
respecting  its  value  ranged  approximately  fr 
to  $800.  It  is  fundamental  that,  when  one  part 
his  interest  in  partnership  property  to  another 
the  consent  of  the  copartner,  the  purchaser  bec< 
owner  of  the  share  his  vendor  held  in  the  pai 
after  the  closing  up  of  the  partnership  and  the 
of  partnership  debts.    20  R.  C.  L.  983,  sec.  211 

A  more  extended  discussion  of  the  record  < 
seem  to  be  necessary.  The  evidence  supp< 
judgment  of  the  trial  court.  Shttfer  v,  Beatri 
Bank,  99  Neb.  317.  Error  has  not  been  shov 
judgment  is 

Afi 

Letton,  J.,  not  sitting. 


Bank  of  Benson,  appellant,  v.  "W.  A.  Gordoi 

APPELLEES. 

Filed  Mat  3,  1919.    No.  20916. 

1.  Corporations:  Noras:  Indorsement.  It  Is  within  the 
acope  of  the  authority  of  an  officer  or  a  trading  corp 
Indorse  a  negotiable  Instrument,  that  la  payable  to  thi 
the  corporation,  only  In  furtherance  of  the  business  of 
poratlon. 
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— :  :  :  Notice.    When  a  negotiable  Instrument  la 

ble  to  the  order  of  a  corporation  and  Is  indorsed  by  a  cor- 
to  officer  in  the  corporate  name  and  given  as  collateral  security 
1  loan  to  himself  Individually,  or  to  some  other  corporation 
'hlch  he  fs  Interested,  such  facts  are  sufficient  to  nut  the 
;r  on  inquiry  as  to  the  actual  authority  of  the  corporate  of- 
to  make  such  transfer. 

al:  Direction  of  Verdict,  Evidence  examined  and  held  suf- 
it  to  support  the  judgment  of  the  district  court. 

al  from  the  district  court  for  Donglas  county; 
Esteijj;,  Judge.    Affirmed. 

.  Johnston,  for  appellant. 

n  G.  Burbank  and  William  Baird  <£  Sons,  contra. 

r,  J. 

itiff  sued  W.  A.  Gordon,  as  maker,  and  "Brode- 
Jewelry  Stores,  Incorporated,"  and  Fred  Brode- 
as  indorsers,  to  recover  on  a  promissory  note  for 
executed  by  Gordon  on  September  26,  1914, 
six  months  and  payable  to  the  order  of  "Brode- 
Jewelry  Stores,  Inc."  When  the  taking  of 
>ny  was  concluded  the  jury  were  directed  to 
a  verdict  in  favor  of  all  defendants.  The  suit 
sreupon  dismissed,  and  plaintiff  appealed, 
is  the  second  appearance  here  of  this  case.  On 
3t  appeal  it  was  submitted  to  the  commission, 
found  for  plaintiff.  Upon  rehearing  before  the 
ve  remanded  the  case  for  trial  de  novo.  Bank  of 
v.  Gordon,  102  Neb.  481. 

Brodegaard  was  president  and  general  manager 
corporations  that  were  separately  engaged  in 
pelry  business  at  Omaha.  The  initial  store  was 
oration  engaged  in  the  retail  trade  and  known 
red  Brodegaard  Jewelry  Company."  Subse- 
■  a  wholesale  house,  namely,  "Brodegaard  Jewel- 
•es,  Incorporated,"  was  organized  by  Fred  Brode- 
ind  others.  The  business  of  each  corporation  was 
7  separate  from  the  other.    Brodegaard  owned 
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and  sold  stock  in  "Stores  Incorporated" 
persons,  and,  among  others,  50  shares  to  M 
$100  a  share,  for  which  Gordon  gave  the  : 
The  note,  instead  of  running  to  Brodegaan 
of  the  stock,  was  made  payable  "to  tl 
Brodegaard  Jewelry  Stores,  Inc." 

A  few  days  after  the  Gordon  note  was 
Brodegaard,  namely,  on  October  3,  1914, 
a  loan  of  $3,000  from  the  plaintiff  bank,  f 
gave  a  negotiable  promissory  note  payabl 
der  and  signed:  "Fred  Brodegaard  Jew< 
Fred  Brodegaard,  Pres.  Fred  Brodegai 
cashier  of  the  plaintiff  bank  testified  in  su 
Brodegaard,  when  he  obtained  the  loan,  d 
note  in  suit  to  the  bank  as  collateral  securi 
in  his  presence  Brodegaard  indorsed  on 
the  Gordon  note  the  words:  "Brodegai 
Stores,  Inc.,  by  Fred  Brodegaard,  Pres.  ] 
gaard."  The  cashier  also  testified  that  at 
of  Brodegaard  he  placed  the  $3,000  so  borr 
credit  of  the  "Fred  Brodegaard  Jewelry  Ct 

The  record  shows  that  Brodegaard  decei 
in  that  the  stock  so  purchased  was  owned  p 
Brodegaard,  and  was  not  the  stock  of  the 
as  represented,  and,  as  hereinbefore  poim 
money  obtained  on  the  Gordon  note  did  not 
treasury  of  "Stores  Incorporated,"  but  1 
of  Brodegaard  was  placed  to  the  credit 
corporation  in  which  he  was  interest 
Brodegaard  obtained  the  note  in  suit,  as  s 
former  opinion,  it  was  pleaded  by  Gordon 
gaard  agreed  "that  the  note  was  condition 
agreed  in  writing  that  he  could  return  th 
take  up  his  note  within  a  limited  period." 
ment  is  in  the  record.  It  provides  that  Go 
have  six  months  or  a  year,  at  his  option, 
return  the  stock  and  have  his  note  and  mor 
to  him  with  interest.    When  Brodegaard  pla 
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in  plaintiff's  bank  as  collateral  security  and  put  it  be- 
yond his  power  to  return  it  to  Gordon,  this  of  course 
was  a  violation  of  the  agreement.  As  between  the  orig- 
inal parties  to  the  note  Gordon  had  a  complete  de- 
fense. It  also  appears  that,  under  the  law  applicable  to 
the  facts,  "Brodegaard  Stores,  Incorporated, ' '  is  re- 
lieved from  liability  on  the  note  in  suit  because  the 
act  of  Brodegaard  in  the  premises  was  without  au- 
thority, unless  it  can  be  shown  that  plaintiff  is  a 
holder  in  due  course. 

In  plaintiff's  brief  it  is  said  that  " there  is  but  one 
issue  in  this  case,  namely:  Is  the  plaintiff  a  holder  in 
due  course  T" 

From  the  facts  before  it  at  the  time  the  loan  was 
made,  plaintiff  was  put  upon  inquiry  respecting  the 
authority  of  Brodegaard  to  use  the  Gordon  note,  pay- 
able to  one  corporation,  as  collateral  security  for  a  loan 
of  money  made  to  another  corporation  in  which  he  was 
interested.  It  is  within  the  apparent  scope  of  the 
authority  of  a  president  and  general  manager  of  a  trad- 
ing corporation  to  indorse  a  negotiable  instrument  that 
is  payable  to  the  order  of  the  corporation,  only  in  fur- 
therance of  the  business  of  such  corporation.  Where 
such  instrument  is  indorsed  by  a  corporate  officer  in  the 
corporate  name  and  given  as  collateral  security  for  a 
loan  to  himself  individually,  or  to  some  other  corpora- 
tion in  which  he  is  interested,  as  in  the  present  case, 
this  it  seems  is  sufficient  to  put  the  lender  on  inquiry  as 
to  the  actual  authority  of  the  corporate  officer  to  make 
such  transfer.  8  C.  J.  521 ;  Mee  v.  Carlson,  29  L.  R.  A. 
n.  s.,  351,  and  note  (22  S.  Dak.  365) ;  Kenyon  Realty  Co. 
v.  National  Deposit  Bank,  31  L.  R.  A.  n.  s.,  169,  and  note 
(140  Ky.  133).  A  rule  less  stringent  would  jeopardize 
the  interests  of  all  corporate  stockholders.  We  con- 
clude that  the  bank  had  knowledge  of  such  facts  that, 
without  further  inquiry,  its  action  in  taking  the  in- 
strument amounted  to  bad  faith.  Rev.  St.  1913,  sec. 
5374. 
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Plaintiff  places  reliance  upon  the  finding  of 
mission  that  there  was  apparently  a  course  of 
between  the  plaintiff  bank  and  Brodegaard  ( 
"Stores  Incorporated"  must  have  had  knowlc 
that  the  corporation  is  therefore  hound.  This 
is  based  in  large  part  upon  the  fact  that  Bn 
on  three  or  four  occasions  discounted  notes  at  t 
tiff  bank  that  were  payable  to  "Stores  Incorp 
the  proceeds  of  such  notes  being  placed  to  the 
"Fred  Brodegaard  Jewelry  Company."  But 
point  it  clearly  appears  that  plaintiff  never  i 
quiry  of  any  person  except  Fred  Brodegaard 
>ng  his  authority  in  the  premises.  The  testi 
this  trial  shows  that  "Stores  Incorporated 
knew  of,  nor  at  any  time  acquiesced  in  nor  au 
Brodegaard 's  course  of  dealing  in  the  reaped 
Its  officers  were  entirely  unaware  that  he,  as  an 
the  corporation,  was  indorsing  its  name  upon 
as.  collateral  security  for  loans  that  were  not  in 
ance  of  the  business  of  the  corporation.  The 
entire  lack  of  evidence  that  actual  authority  i 
given  to  Brodegaard  to  so  indorse  the  note; 
"Stores  Incorporated." 

At  the  close  of  the  testimony  plaintiff  and  de 
Gordon  and  "Stores  Incorporated"  each  raov 
rately  for  a  directed  verdict.  Plaintiff's  moi 
overruled,  and  the  motions  of  the  defendar 
sustained.  It  follows  that  the  judgment  of  th« 
court  has  the  same  force  and  effect  respect 
troverted  questions  of  fact  that  the  verdict  o 
would  have  in  a  like  case.  Modern  Woodmen  t 
ira  v.  Berry,  100  Neb.  820,  Ann.  Cas.  191 
The  judgment  should  not  be  disturbed  unlesi 
wrong. 

Finding  no  reversible  error,  the  judgment  is 
An 

Sedgwick,  J.,  not  sitting. 
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,  appellee,  v.  Thomas  J.  Kelly  et  al., 

APPELLANTS. 

led  Mat  3,  1919.    No.  204GS. 

-z.  In  getting  service  upon  heirs  and  all  inter- 
the  probate  of  a  will.  It  will  be  sufficient  to 
iilge  plenary  jurisdiction  if  be  "shall  cause  pub- 
to  be  given  by  personal  service  on  all  persons 
publication  under  an  order  of  such  court,  In 
Tinted  in  this  state  aa  the  Judge  shall  direct." 
1303. 

ie  district  court  for  Lancaster  county: 
vabt,  Judge.    Reversed. 

&  Ricketts,  for  appellants. 

iriy,  contra. 


1913,  Bridget  A.  Kelly  made  a  last 
it  bequeathing  all  of  her  property  to 
jhildren.  The  names  of  the  children 
of  her  bounty,  and  the  parties  to  this 
>ws :  William  Kelly,  aged  49  years ; 
ged  39  years;  George  T.  Kelly  (ap- 
;ed  36  years;  Mary  Josephine  Daw- 
known  as  Mary  JoBephine  Gilbert) 
Margaret  Kelly  Harr,  aged  38;  Alice 
d  34.  These  children  comprise  the 
istatrix,  and  it  is  to  determine  the 
last  will  and  testament  of  the  de- 
that  this  action  is  brought.  It  is 
irt  of  the  appellee  that  the  instrument 
ounty  court  was  not  the  last  will  and 
ased ;    that  the  same  had  been  written 
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and  the  signature  of  the  deceased  secured  c 
25,  1913,  at  which  time,  and  for  many  mor 
thereto,  the  said  Bridget  A.  Kelly  was  suffe 
paralysis,  etc.  It  appears  from  the  record  tin 
A.  Kelly  had  had  a  stroke  of  paralysis  at 
she  made  the  purported  will  on  August  25,  11 
she  was  in  a  weakened  mental  and  physical 
appears  to  be  true.  Afterward  a  settlement 
among  the  children  named  and  provided  for 
leged  will,  and  all  participated  in  this  settle; 
the  exception  of  George  T.  Kelly.  The  settle 
had  and  entered  into,  and  all  agreed  wit! 
ception,  as  above  stated,  that  the  will  should  b< 
and  the  following  distribution  should  be 
George  T.  Kelly,  cash,  $10;  to  Margaret  H 
$2,250  and  one-half  of  lot  7,  block  2;  to  Al 
cash,  2,250  and  one-half  of  lot  7,  block  2';  t 
Kelly  $1,000,  and  an  undivided  half  of  lotB 
$1,250,  total,  $2,250;  to  Thomas  Kelly,  cash, 
undivided  half  of  lots  8  and  9,  $1,250,  lot  £ 
$2,500,  total  4,750;  to  Mary  Josephine  Gilb 
block  22,  $6,000,  household  goods  and  fnrnit 
residue  of  personal  property,  subject  to  deb 
total,  $13,640. 

It  will  be  noted  that  in  this  distribution, 
will,  George  T.  Kelly,  contestant  and 
herein,  received  $10.  Under  the  settleme 
agreed  to  between  the  heirs  above  mentionec 
of  Bridget  A.  Kelly  was  duly  probated ;  all  pi 
had  as  by  law  provided;  executors  discha: 
the  proceedings  in  the  settlement  of  the  esta 
ing  to  the  provisions  of  the  will  were  had  enti 
the  absent  son,  George  T.  Kelly,  comes  l 
California,  where  he  had  been  residing  for  : 
more,  and  asks  to  have  the  probate  of  sail 
aside,  and  the  entire  proceedings  gone  ii 
for  the  reasons  heretofore  set  out.  A  trial 
and  the  proceedings  were  dismissed,  and  ph 
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et  court,  where  trial  was  had  and 
for  the  plaintiff,  George  T.  Kelly, 
(defendants  herein)  appealed  from 
district  court  to  the  supreme  court, 
ailed  upon  to  determine  the  issue, 
estion  the  last  will  and  testament  of 
rixt  "Was  she  of  sound  mind  and 
it  the  time  this  instrument  in  issue 
d  did  the  county  court  have  juris- 
lisesl  Was  the  service  by  publica- 
;e  for  the  court  to  acquire  juris- 
o  probate  the  willt 
deceased  testatrix  as  probated  in 
)es  not  make  any  other  or  different 
•laintiff,  George  T.  Kelly,  than  was 
i  settlement  between  the  other  heirs, 
le  that  is  decisive  of  this  case,  and 
do  not  have  to  go,  is,  Was  there 
d  by  statute,  made  on  the  absent 
lly,  who  at  the  time  of  his  mother's 
;  somewhere  in  California  t 
will,  and  in  giving  notice  of  such 
irvice  is  usually  constructive.  The 
tatute  under  which  we  are  proceed- 
aal  with  the  probate  judge  to  get 
publication.  The  almost  universal 
in  probate  proceedings  is  to  get 
on  in  any  legal  newspaper  printed 
h  the  judge  may  select.  This  is  a 
on  and  of  general  interest  to  all 
for  the  reason  that '  personal  ser- 
ie  person  served,  and  the  statute  re- 
rties  claiming  an  interest,  or  in- 
dl  be  served  with  a  notice  to  appear 
in  probate,  and  it  is  impossible  for 
irs,  to  know  all  interested  parties, 
!  to  depend  upon  personal  -service, 
legal  proceeding,  and  therefore   it 
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is  necessary  to  notify  every  one  who  mij 
terested,  however  small  their  interest  maj 
safe  thing  is  to  get  service  by  publication 
operates  to  the  same  extent  and  is  equally  ac 
in  giving  to  the  court  plenary  jurisdiction  i 
person  who  might  be  interested.  The  inter* 
confined  to  heirs,  devisees  or  legatees,  or  i 
tend  to  others  unknown  to  the  county  jud 
the  petitioner. 

Personal  service  jurisdiction  would  not  1 
less  the  interested  party  was  personally  s 
by  giving  notice  by  publication  this  danger 
In  the  instant  case,  the  plaintiff  claims  tha 
had  any  actual  knowledge,  or  notice,  of  hi 
death,  or  of  the  hearing  of  the  probate  c 
will  and  testament,  and  therefore  the  court  a 
(which  is  the  position  of  the  plaintiff)  hat 
diction  to  hear  and  determine  whether  or  n 
bated  will  and  testament  was  the  last  will 
ment  of  the  deceased  testatrix.  It  is  clain 
was  not  her  will,  and  that  the  court  had 
tained  jurisdiction  over  the  plaintiff,  and  tl 
mitting  of  the  will  to  probate,  because  of  ; 
fective  service,  gave  to  the  court  no  juri; 
try  and  determine  the  issue  here  involved. 

This  identical  question  was  before  this  c< 
case  of  In  re  Estate  of  Sieker,  89  Neb.  216. 
court  has  quoted  with  approval  2  Black, 
{2d  ed.)  see.  635,  the  following:  "The  a 
probate  court  having  jurisdiction,  in  admitl 
to  probate  or-  in  rejecting  it,  is  in  the  ni 
proceeding  in  rem,  and  so  long  as  it  remain 
it  is  conclusive  as  to  the  due  execution  and  t 
of  the  will,  both  upon  all  the  parties  who  i 
fore  the  court  and  upon  all  other  persons  w 
all  proceedings  arising  out  of  the  will  or 
parties  claim  under  or  are  connected  with  it 
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irt  of  Vermont  said:  "The  pro- 
and  substance,  upon  the  will  itself, 
d  against  any  one;  but  all  persons 
mining  the  state,  or  condition,  of 
constructively  notified,  by  a  news- 
■o  appear  and  contest  the  probate; 
;,  not  that  this  or  that  person  shaii 
:ey,  or  do  any  particular  act,  but 
is,  or  is  not,  the  will  of  the  tes- 
e  judgment  is  upon  the  thing  it- 
proper  steps  required  by  law  are 
t  is  conclusive,  and  makes  the  in- 
the  world  (at  least  so  far  as  the 
ator  within  the  state  is  concerned), 
ent  declares  it  to  be."    Woodruff  v. 

r  which  we  are  proceeding  is  the 
s  state,  and  the  procedure  is  dif- 

ordinary  civil  actions  as  provided 
Civil  Procedure.  So  it  appears  to 
:r  of  law,  the  county  court  having 
i  all  the  requirements  of  the  dc- 
jtate  in  the  matter  of  probate  of  a 
lenary  jurisdiction  to  probate  the 
i  to  distribute  the  property  under 
3  of  this  document  as  signed  and 
ceased  testatrix,  August  25,  1913, 
g  in  probate  valid.  To  sustain  the 
3  of  the  district  court  would  simply 
procedure  in  determining  the  rights 
itate  in  the  probate  of  a  will, 
ken.  then,  in  this  ease  at  the  time 

probated  were  proper  statutory 
uripdiction  over  all  the  defendants 
aving  acquired  jurisdiction  of  the 
ion,  and  of  other  interested  parties, 

state  provided  in  such  cases,  it  fol- 
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lows  that  the  proceedings  were  regular  and 
should  not  be  disturbed. 

We  have  carefully  examined  the  record  ii 
and  fully  investigated  the  briefs  and  the 
thorities  eited,  and  we  come  to  the  conclusion 
investigation,  that  the  provisions  of  the  Co< 
Procedure  cited  by  plaintiff  cannot  be  folic 
the  publication  of  the  notice  in  this  ease  w; 
is  contemplated  by  the  decedent  statute,  and 
of  the  county  court  directing  the  publicatioi 
ficient  authority  and  gave  it  ample  jurisdicti 
eeed  in  probate  as  of  and  for  the  last  will 
inent  of  the  testatrix.  All  of  the  heirs  to 
stipulated  by  and  between  themselves 
exception  of  the  plaintiff)  to  withdraw  o\ 
the  receiving  of  this  will  in  probate,  and  to 
share  in  accordance  with  the  terms  and  pr< 
the  will,  and  of  the  settlement  entered  into; 
these  terms  and  conditions,  the  court,  having 
diction  in  the  premises,  settled  the  matter  bj 
ing  the  property,  and  the  executrix  and  th 
were  discharged;  and  if  the  court  had  juri 
hear  and  determine  these  matters  and  to  m 
sary  orders  to  distribute  and  divide  this 
among  the  heirs  at  law  in  accordance  with  the 
provisions  of  the  will,  then  it  follows  that 
tion  of  fraud,  or  undue  influence,  and  lacl 
mentary  capacity  are  immaterial,  and  wen 
passed  upon  by  the  court  in  admitting  the  ■« 
bate,  for  it  was  the  judgment  in  the  probat 
ings  that  the  testatrix  had  testamentary  cap 
she  knew  and  remembered  her  relations,  a 
tions  to  her  children,  and  determined  for  he 
share  each  one  should  have  in  the  distribut 
estate.  And  the  county  court  having  juris 
hear  and  determine  this  matter,  it  follows  tha 
ment  and  decree  of  the  district  court  must  hv  iw»»*,u 
and  remanded  in  accordance  with  this  opinion,  and  the 
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will  and  the  distribution  of  property 
le  by  the  connty  judge  must  stand  as  of 
ist   will   and   testament  of  Bridget   A. 

herein. 

Reversed  and  remanded. 
lot  sitting, 

ients. 

incurring. 

irred  in  this  opinion.  I  have  not  con- 
w  to  be,  nor  have  I  considered  the 
I,  that  an  heir  cannot  invoke  the  pro- 
Code  (Rev.  St.  1913,  sec.  8207)  for  the 
ing  vacated  the  judgments  or  final  or- 
nty  court  in  probate  proceedings. 

,   dissenting. 

is  perhaps  indefinite,  but  the  opinion 
le  to  the  conclusion  after  full  investiga- 
ovisiona  of  the  Cole  of  Civil  Procedure 

sec.  8207),  cited  by  plaintiff,  cannot  be 
eally  the  one  issue  that  is  decisive  of 
teyond  which  we  do  not  have  to  go,  is: 
rice,  as  required  by  statute,  made  on 
t"     "The  safe  thing  is  to  get  service 

and  that  operates  to  the  same  eitent 

authoritative  in  giving  to  the  court 
jtion  upon  every  person  who  might  be 
nd  the  opinion  of  the  majority,  though 
s  perhaps  indefinite,  is  written  and  the 
ion  that  proposition. 

Rev.  St.  1913,  provides:  "The  provi- 
apter  shall  apply  to  the  supreme  court 
irt,  so  far  as  the  same  may  be  ap- 
judgments  or  final  orders  of  such 
section  was  enacted  prior  to  the  adop- 
isent  Constitution,  and   section  15,  art. 
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XVI  of  the  Constitution,  makes  county- 
successors  of  probate  courts.  Martin  v?  Gr 
263.  In  Oakdale  Heat  &  Light  Co.  v.  £ 
Neb.  50,  it  is  said:  "This  makes  the  provif 
tion  602  of  the  Code  applicable  to  probate 
also  the  following  sections  which  prescrit 
tice  to  be  pursued  in  the  court  in  which 
to  vacate  or  modify  judgments  and  orders 
there  can  bo  no  question  that  the  countj 
jurisdiction  to  vacate  its  judgments  afte 
under  sections  8207  and  8215,  Rev.  St. 
Western  Assurance  Co.  v.  Klein,  48  Neb 
said:  "If  these  provisions  of  the  Code  di 
still  the  district  courts  of  the  state,  in  the 
their  general  equity  powers,  might,  in  a 
and  on  sufficient  grounds,  set  aside  a  judj 
the  term  at  which  it  was  rendered."  Ther 
son,  in  the  nature  of  things,  why  this  prov 
Code  should  not  apply  to  probate  proceedi 
as  to  any  other  proceedings  where  servict 
publication  only.  The  ease  of  In  re  EstaU 
89  Neb.  216.  which  seems  to  be  relied  u 
majority  opinion,  involves  only  the  questi 
service  by  publication  is  prima  facie  sul 
does  not  determine  or  consider  whether  s 
Rev.  St.  1913,  applies,  and  holds  that  si 
"so  long  as  it  remains  in  force,"  is  va 
words  are  a  plain  indication  that  it  may  no 
force,  and  it  will  not  if  under  section  82f 
1913,  it  ought  to  be  set  aside. 

The  record  in  this  case  is  not  properly 
in  the  statement  that  "all  of  the  heirs  to 
stipulated  by  and  between  themselves  (w 
ception  of  the  plaintiff)  to  withdraw  objet 
receiving  of  this  will  in  probate  and  to  take 
in  accordance  with  the  terms  and  provisi 
will."    Under  this  fraudulent  agreement  of  settlement, 
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knowledge  of  this  contestant,  none  of  the 
le  stipulation  took  a  "share  in  accordance 
rms  and  provisions  of  the  will."  The 
10  was  accused  of  obtaining  this  will  by  nn- 
took,  by  this  settlement,  about  one-third 
>  alleged  will  gave  her,  and  every  other  of 
to  the  stipulation  received  by  the  settle- 
ltially  more  than  the  alleged  will  provided, 

stipulation  of  settlement  is  a  confession 
1  was  not  genuine.  And  the  county  court 
tribute  the  estate  according  to  the  pro- 
ny  will,  but  only  as  stipulated  by  the  in- 
-ties  who  benefitted  thereby,  and  without 
or  knowledge  of  this  appellee, 
llee  was  in  California  at  the  time  of  his 
;t  illness  and  death,  and  did  not  learn  of 
until  the  last  part  of  December,  1914.  In 
5,  he  filed  this  petition  to  set  aside  the 
le  will.  Even  if  he  had  notice  of  this  order 
tntered  in  November,  1914,  he  would  have 
e  in  which  to  make  application  to  set  aside 
nder  subdivisions  4  and  7  of  section  8207, 
3,  and  3  years'  time  under  subdivision  3. 
ppellee  heard  of  his  mother's  death,  which 

January,  1914,  he .  immediately  wrote  to 
Irs.  Harr,  in  regard  to  his  interest  in  the 
to  his  brother  Thomas  Kelly,  and  to  the 
o  was  interested  in  having  the  will  pro- 
deceased  had  made  a  former  will  in  which 
lis  appellee  a  substantial  interest  in  her 
'he  will  in  question  was  made  in  August, 
leceascd  was  then  75  years  of  age  and  was 
un  paralysis.  She  was  living  with  her  son, 
ly,  and  her  daughter,  Mary  Josephine  Gil- 

the  will  in  question  was  offered  for  pro- 
found to  give  a  large  portion  of  the  estate 
Mary  Josephine  Gilbert;    and  two  children 
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of  deceased,  Margaret  Harr  and  Alice  Clai 
jections  to  the  probate  of  the  will,  alleging 
not  the  will  of  the  deceased;  that  her  sig 
obtained  by  fraud,  duress,  and  intimidation 
of  Mrs.  Gilbert  and  ThomaB  Kelly;  and 
these  objections,  without  the  consent  of  or  ai 
this  appellee,  they  included  his  name  as  one 
jectors.  The  appellee  knew  nothing  of  thei 
this  regard.  Without  any  hearing  upon  t 
tions,  the  stipulation  of  settlement  was  file' 
it  was  recited  that  appellee  was  a  party  to 
tion,  and  that  they  would  allow  the  will 
bated,  and  the  terms  of  the  will  were  ent 
garded  by  the  parties  in  the  distribution  of 
and  the  estate  was  divided  according  to  the 
giving  appellee  $10,  and  all  the  heirs,  ei 
Josephine  and  Thomas,  who  it  is  alleged  in 
this  will,  much  larger  shares  in  the  proper 
will  stipulated,  and  giving  the  said  propon 
will  a  very  much  smaller  portion;  thus  p 
a  manifest  fraud  upon  the  court  in  makinj 
that  this  appellee  was  one  of  the  objector 
sented  to  this  distribution  of  the  property 
decided  by  the  supreme  court  of  Alabama 
the  principal  legatee  had  occupied  a  conf 
lation  to  testator,  the  burden  is  on  him  t< 
absence  of  the  exercise  of  undue  influence. 
Spier,  80  Ala.  129."  In  re  Estate  of  Johnsc 
791. 

The  concealment  of  a  material  fact  by  a 
sister  which  results  in  his  or  her  advaut 
rludinjj  another  brother  is  a  constructive 
these  parties  knew  that  this  appellee  had  ti 
this  attempted  probate  of  the  will,  and  had  nc 
it  wan  represented  to  the  court  that  he  wai 
with  the  proceedings  when  he  was  not,  a 
notice  of  the  settlement  and  distribution  o 
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filiation;  and  instead  of  notifying  him 
death  and  the  proceedings,  as  they  had 
ity  to  do,  they  purposely  kept  knowl- 
icts  from  him. 

opinion  is:  "We  are  now  called  upon  to 
issne,  Was  this  will  in  question  the 
testament  of  the  deceased  testatrix? 
ind  mind  and  disposing  memory  at  the 
ument  in  issue  was  executed  1"  The 
that,  before  a  judgment  is  set  aside 
ds,  the  court  must  find  that  there  is 
But  that  is  not  the  principal  question 
on.  "Before  a  plaintiff  is  entitled  to 
it  against  him  and  an  order  overruling 
i  new  trial  vacated  at  a  succeeding  term 
,  it  must  be  adjudged  by  the  court  that 
of  action  which  is  prima  facie  valid." 
,  73  Neb.  237.  The  opinion  citeB  the 
iys:  "This  requires  the  court  to  ad- 
;ause  of  action  is  prima  facie  valid  be- 
i  authorized  to  take  any  action  upon  the 
t  v.  Marrow,  54  Neb.  77."  It  is  not 
there  should  he  a  preponderance  of  the 
that  point.  If  it  shows  a  prima  facie 
sufficient. 

follow  that  (1)  the  county  court  and 
must  grant  a  new  trial  under  section 
1913;  (2)  the  admission  of  the  alleged 
was  procured  by  fraud;  (3)  the  order 
was  not  under  the  will,  but  under  the 
ilation;  and  (4)  in  the  absence  of  any 
rity,  equity  will  set  aside  such  order 
1  allow  appellee  to  be  heard. 
•  me  that  the  judgment  of  the  district  . 
ustained  by  the  evidence,  and  ought  to 
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The  following  opinion  on  motion  for  re 
filed  December  15,  1919.    Rehearing  denied. 

1.  County  Court:  Pbobate:  Vacation:  Fraud.  TIm  o 
power  to  vacate  a  probate  procured  by  fraud  and  t 
test  of  the  will. 

2.  W1U>:  Pbobate:  Vacation.  A  Judgment  of  probat 
a  proper  petition  after  legal  notice,  and  not  challe: 
and  a  half,  should  not  be  vacated  on  doubtful  or  < 
OD  the  Issue  of  testator's  Incompetency  or  of  undue 

3.   :  :  :  Evidence.     Evidence  on  t 

competency  of  testatrix  and  of  undue  influence  In 
a  will  held  insufficient  to  sustain  findings  In  favoi 
bis  petition  to  vacate  the  judgment  of  probate  ant 
will. 

Rose,  J. 

This  is  a  proceeding  commenced  in  the 
by  George  T.  Kelly,  plaintiff,  October  1, 1915 
the  probate  of  his  mother's' will  and  tp  coi 
left  him  $10  only,  and  made  substantial  be' 
brothers  and  sisters.  The  will  was  dated 
1913.  Testatrix  died  January  6,  1914.  T 
probate  was  entered  March  17,  1914.  One 
J.  Kelly,  was  executor  and  one  daughter, 
phine  Gilbert,  was  executrix.  Their  final 
approved  and  the  estate,  with  the  except! 
tiff's  share,  was  distributed  November  17, 
were  discharged  by  order  of  the  county  cou 
18,  1914.  They  are  sued  by  plaintiff,  both 
resentative  and  individual  capacity,  and  a 
are  joined  with  Margaret  Kelly  Harr, 
Clare,  and  "William  Kelly.  These  defendan 
tiff  are  the  only  children  of  testatrix, 
upon  which  plaintiff  demands  relief  may  be 
as  follows:  He  did  not  have  actual  notice  ■ 
of  his  mother's  death  or  of  the  offering  of 
probate.  These  facts  were  fraudulently  co 
him.  The  probate  was  procured  by  froui 
was  stricken  with  apoplexy  October  1,  1912, 
competent  to  make  her  will  August  25,  ! 
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t  so,  she  was  unduly  influenced  by  her 
'  Josephine  Gilbert,  who  alone  lived  with 
'o  the  petition  praying  for  relief  on  the 
■lied,  there  was  an  answer  denying  incom- 
idue  influence,  and  containing  pleas  that 
iue  notiee  by  publication,  and  that  be 
in  delaying  his  litigation.  There  was  a 
■unty  court.  After  considering  the  evi- 
lg  that  relating  to  incompetency  and 
i,  the  county  court  found  that  sufficient 
ting  plaintiff  relief  bad  not  been  shown, 
>n  was  dismissed.  Plaintiff  appealed  to 
irt,  where  there  was  another  trial,  but  it 
lecree  setting  aside  tbe  probate  and  per- 
:cst.  From  that  decree  proponents  ap- 
ourt.  In  an  opinion  here  published,  notice 
ng  of  the  will  for  probate  was  held  auffi- 
he  county  court  jurisdiction,  and  the  de- 
triet  court  was  reversed.  In  re  Estate  ot 
.  513.  On  motion  of  plaintiff  a  reargu- 
ited.  After  a  second  hearing  on  appeal 
gain  taken  under  advisement, 
if  the  county  court  to  set  aside  the  pro- 
tly  affirmed  by  plaintiff  and  vehemently 
y  proponents.  The  petition  invoking  the 
s  power  was  filed  after  tlte  judgment  of 
emained  unchallenged  for  more  than  a 
f.  Plaintiff  insists  that  the  power  of  the 
j  grant  him  relief  is  found  in  tbe  statute 
e  district  court  to  vacate  a  judgment  at 
a  subsequent  term  for  fraud  practiced  by  the  successful 
party  in  obtaining  such  judgment.  Rev.  St.  1913,  see. 
8207.  While  this  enactment  by  its  terms  applies  to  dis- 
trict courts,  another  provision  in  the  same  chapter  de- 
clares : 

"The  provisions  of  this  chapter  shall  apply  to  the  su- 
preme court  and  county  court,  so  far  as  the  same  may 
he  applicable  to  the  judgments  or  final  orders  of  such 
courts."    Rev.  St.  191.3,  «ec.  8215. 
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To  relieve  innocent  parties  from  ju 
by  the  fraud  of  prevailing  parties,  c( 
long  exercised  the  power  granted  by  i 
Such  authority  was  recognized  in  ea 
Oakdale  Heat  &  Light  Co.  v.  Seymou; 
erence  is  made  to  some  of  the  forme 
there  held  that  the  statutory  power  to 
a  judgment  procured  by  fraud  ester 
court  in  the  exercise  of  its  probate 
herence  to  this  rule  is  unanimous. 

Independently  of  statute,  however, 
has  power  to  set  aside  a  probate  pj 
Pot  that  purpose  the  equity  powers  oJ 
as  the  court  of  exclusive  original  juris 
matters  are  ample.  Genau  v.  Abbo 
Youngson  v.  Bond,  69  Neb.  356. 

Should  the  county  court  have  vaci 
For  the  purpose  of  obtaining  such  rel: 
quired  to  make  a  prima  facie  case  o 
doing  so  the  burden  is  on  him  to  st 
was  incompetent,  or  that  her  will  was 
due  influence.  If  the  evidence  on  t 
these  issues  is  insufficient,  the  probate 
turbed.  It  is  incumbent  on  plaintiff 
presumption  of  regularity  and  valid: 
judicial  proceedings  and  records.  Ir. 
the  county  court  is  the  court  of  ori 
A  will  valid  on  its  face  was  presenl 
It  had  been  prepared  and  witnessed  1 
high  standing  and  recognized  integrit; 
trix,  and  her  children.  He  afterward 
testatrix  was  competent  and  free  fri 
she  made  her  will.  The  will  was  i 
another  upright  lawyer  and  by  a  re 
Due  notice  that  it  had  been  offered  foi 
en  by  publication  pursuant  to  stati 
probating  it  was  formally  entered  on 
county  court.  Testimony  adduced  t 
his  petition  herein  to  prove  incomp< 
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1  by  the  county  com 
nder  such  circumsti 
ere  was  no  appeal, 
lay  on  donbtf  ul  or  e« 
at  reasons  for  opei 
istributing  estates. 
f  on  these  issues  a 
x  and  is  similar  in 
jitterness  toward  th 
influence  while  li 
ony  was  given  afte 
ipulation  to  allow  tl 
ed  their  distributive 
r  their  stipulation, 

plaintiff'  beyond  $1 
s  that  their  mothe 
er  1,  1912;  that  sh« 
md  mind;  that  her 
wm  not  herself;  tha 
;  that  she  was  const 
iter  who  lived  with  I 

purpose  to  influene 
Jiat  the  daughter  wh 

of  her  sisters  fror 

refused  to  disclose, 
,bsent,  and  refused 
ition,  fatal  illness  ai 
arae  source,  howeve 
ig  to  a  period  begi: 

and  extending  aim 
tame  witnesses  testi 

mother  at  times  h; 
n  and  duty  to  plaint 
to  prove  that  the  n 
ff;  of  his  "getting 
her  wish  to  do  righl 
g.  These  sound 
sing  mind.  They  w 
;ould  have  called  a 
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mother's  attorney — a  neighbor  who  passed  the  hoc 
testatrix  almost  daily.  There  is  no  direct  evidence 
testatrix  was  incompetent  or  under  duress  at  the 
she  made  her  will.  The  attorney  who  drew  it 
oath  to  the  contrary.  Circumstances  disclose  a  n 
for  cutting  plaintiff  off  with  $10.  Before  leaving 
he  had  used  intoxicants  to  excess.  Thereafter  hi 
been  a  wanderer  along  the  Pacific  coast.  At  a 
when  the  competency  of  testatrix  was  no*  in  que: 
she  made  a  former  will  bequeathing  for  plaintiff's 
fit  $1,000,  but  the  legacy  was  entrusted  to  the  care 
sister.  In  the  meantime  this  sister  lived  with  and 
care  of  her  mother.  Considering  the  evidence  as  a  \ 
it  seems  clear  that  plaintiff  has  not  made  a  prima 
case.  i 

The .  judgment  of  the  district  court  is  reversed 
that  of  the  county  court  affirmed. 

Judgment  accobdinc 


Charles    E.    Churchill,    appellee,    v.    Pennsyl 
Company,  appellant. 

Fuxd  Mat  3.  1919.     No.  20536. 

Appeal:  EvmunCE:  Sotficibhct.  Where  negligence  la  fairly  In 
from  the  evidence,  and  that  It  was  the  proximate  cause  o 
age  complained  of,  the  verdict  of  the  jury  will  not  be  set  as 
Insufficiency  of  tbe  evidence,  where  reasonable  men  may 
diverse  Inferences  From  the  evidence  adduced. 

Appeal  from  the  district  court  for  Douglas  co 
Arthur  C.  Wakbley,  Judge.    Affirmed. 
Weaver  &  GUler,  for  appellant. 
Brome  &  Ramsey,  contra. 

Aldbich,  J. 

This  is  an  action  at  law  brought  by  the  pli 
against  the  defendant  to  recover  damages  res 
from  the  death  of  a  thoroughbred  cow. 
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hipped  from  Mansfield, 
r  the  Pennsylvania  rou 
igton,  Nebraska,  over  tl 
way  Company's  and  the 
&  Omaha  Railway  Com: 
made  in  extremely  hot  w 
1,  Ohio,  on  the  27th  day 
igton,  Nebraska,  on  the 
efore  it  reached  its  des! 
i  death  of  the  animal  w 
ither  and  natural  cause 
ts  death  was  due  solel 

have  an  issue  of  fact 
urely  a  question  for  the 
of  the  plaintiff,  pract 
;  the  cow  in  question  ; 
n  the  Chicago  stock-ya 
and  that  she  was  sin 
Chicago  at  midnight,  J 
ast  Clinton,  Illinois,  at 
ng  a  shipment  of  34  ho 
itensely  hot  and  Bultry, 
ie  animal  did  not  reoen 
e  left  Chicago  until  ah 
ois.  The  record  shows 
was  the  duty  of  the  bill  i 
iding  and  watering  of  st 
3rd  of  feeding  and  wate 
ie  record  shows  that  the 
last  Clinton,  Illinois,  ar 
animal  went  without  > 
weather  for  a  period 
discloses  that  the  train 
t  Clinton  at  10  a.  m.  and 
>r  the  bill  clerk,  and  tha 
the  stock  and  reported 
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and  the  record  shows  that  the  anima 
The  trouble  with  this  sort  of  evidence 
repeated,  or  told,  to  the  clerk,  that  th 
this  animal  in  question.  They  told  tl 
through  the  window,  or  came  into  the  of 
but  the  clerk  himself  had  no  actual  or 
edge  as  to  whether  or  not  the  animal  w; 
only  thing  be  knew  about  it  was  that  so 
employee,  reported  to  him.  There  is  n 
vincing  in  its  character  that  the  cow 
was  watered  at  East  Clinton,  Illinois. 
taining  this  animal  left  East  Clinton 
on  June  30,  1916,  and  arrived  at  Bel 
o'clock  on  the  same  day.  It  is'  not  elf 
or  water  was  given  it  during  this  hau 
dence  that  the  car  containing  the  anil 
left  Belle  Plaine  at  6 :4-6  p.  m.  on  June 
at  Boone,  Iowa,  at  11:40  the  same  da; 
evidence  that  during  this  haul  the  ani 
fed  or  watered,  but  remained  at  Boone 
ing  of  July  1,  1916.  There  is  no  evi- 
made,  that  the  animal  received  either 
while  in  the  yards  at  Boone.  Thus  we 
conclusion  from  the  evidence  that  nol 
lessness  and  neglect  caused  her  death, 
say  that,  had  the  defendant  exercised 
and  diligence  during  the  latter  part 
that  it  did  from  Mansfield,  Ohio,   to 

would  have  been  no  bad  results.    The  t. — . „^~.. 

of  the  animal's  value,  and  of  the  importance  and  neces- 
sity of  proper  watering  during  this  intensely  hot 
weather,  and,  knowing  these  things,  failed  wholly  and 
utterly  to  give  the  animal  any  care  at  all.  The  fact  is, 
an  individual  treating  a  domestic  animal  as  this  com- 
pany treated  this  cow  in  question,  would  have  been 
prosecuted  for  cruelty  to  animals. 

Reliable    veterinarians   had  different   theories.      The 
defendant's  veterinarian  claimed  the  cow  died  of  over- 
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claimed  that  the  post  mortem  showed 
lack  of  water.  The  heat  may  have  been 
sause,  but  it  is  also  true  that  a  scarcity 
which  the  cow  suffered  would  make  the 

more  effective  and  more  debilitating 
id  plenty  of  water.  The  evidence  estab- 
hat,  had  the  cow  been  properly  watered, 
3  stood  the  latter  part  of  the  trip  as 

the  first  part.  The  evidence  is  amply 
>he  death  of  the  animal  resulted  from 
aking.  The  defendant  knew  of  the 
mty  of  water  to  an  animal  caged  in  a 
ntensely  hot  weather  as  it  was  on  this 
;he  jury,  in  our  judgment,  had  ample 
*rant  it  in  finding  that  the  animal  died 
?ence  of  the  defendant  caused  by  not 
r  care  during  its  long  Bhipment. 
nd  finding  of  the  jury  is  therefore 

Affirmed, 
wwiok,  JJ.T  concur  in  affirmance. 
iot  Bitting. 


Company,  appellee,  v.  John  E.  Eng- 
lish, APPELLANT. 
Piud  Mat  IT,  1919.    No.  203S4. 

Rules:   Notice.     A  rule  of  the  Omaha  Grain  Ex- 
storo  of  its  members,  that  contracts  for  the  sale 

(rain  sold  to  Its  members  do  not  expire  until 
arty  to  the  contract  cannot  bind  a  seller  of  grain 
>wledgs  of  such  rule,  or  custom,  and  only  had  oc- 
s  with  a  member  of  the  exchange. 
led,  and  fteld  to  sustain  the  vsrdlct. 

the  district  court  for  Lancaster  county: 
ave,  Judge.     Affirmed. 


532  NEBRASKA  REPORTS.  [Vo 

Vincent  Grain  Co.  Y.  English. 

Jacob  Fawcett  and  John  J.  Ledwith,  for  appell 

B.  F.  Good,  A.  W.  Richardson  and  Paul  F. 
contra. 

Lbtton,  J. 

Action  for  damages  for  failure  to  deliver  graii 
jury  returned  a  verdict  for  $718.53,  a  smaller  a 
than  plaintiff  claimed.  Defendant  appealed,  and 
tiff  filed  a  cross-appeal. 

Plaintiff  is  a  grain  dealer  in  Omaha,  and  def< 
is  a  farmer  living  near  Cheney.  On  July  11,  1£ 
plaintiff's  office  in  Omaha,  they  entered  into  a  v 
contract,  whereby  defendant  sold  to  plaintifl 
80,000-pound  capacity  cars  of  No.  2  hard  wheat, 
delivered  in  30  days  on  track  at  Cheney,  Nebras 
the  price  of  95$  cents  a  bushel.  This  contract  also 
fied  the  quantity  as  "about  3,000  bushels." 

Defendant  was  not  able  to  get  Mb  wheat  threshe< 
late  in  July.  On  August  5  he  ordered  two  ears  frt 
station  agent  at  Cheney  in  which  to  ship  the 
These  cars  did  not  arrive  until  August  17.  On  Au 
defendant  wrote  plaintiff  that  he  had  ordered 
and  asked  plaintiff  to  order  them  also,  also  ; 
that  he  had  only  2,603  bushels  of  wheat,  and  1 
keep  about  150  bushels  for  seed.  Plaintiff  repli 
same  day,  saying  it  would  take  up  the  question  c 
with  the  railroad  company,  but  insisting  that  th 
tract  called  for  two  cars  of  80,000-pound  capacit 
was  willing  to  make  it  2,900  bushels.  No  rep] 
received  to  this  letter.  On  August  21  plaintiff 
wrote,  stating  that  they  had  been  looking  for  thi 
and  were  making  an  extension  of  time  under  th( 
of  the  grain  exchange.  The  next  day,  having  re 
information  in  the  meantime  from  the  railroad 
pany  that  defendant  had  canceled  his  order  foi 
plaintiff  wrote  him  that,  if  the  grain  was  not  b! 
at  once,  it  would  consider  the  contract  cancelei 
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chase  on  the  market  on  Friday  of  that  week. 

a     not     being    shipped,    plaintiff    purchased 

icat  on  August  25  to  fill  the  contract,  paying 

more   than   the  contract   price.     This   is  the 

bich  it  seeks  to  recover. 

'  pleads  a  custom  to  extend  known  to  the  de- 

The  contract  contains  no  provision  for  any 

of  time. 

nt    pleads    that    plaintiff    agreed   to    furnish 

idence  fails  to  support  the  contention  of 
lat  such  a  custom  was  known  to  the  defendant. 
r  no  proof  that  he  had  ever  dealt  upon  the 
ain  Exchange,  or  was  familiar  with  its  rules, 
er  had  more  than  one  or  two  isolated  trans- 
this  nature.  Apparently  he  was  dealing 
itiff  without  reference  to  the  operations  of 
Exchange.  He  could  not  therefore  he  bound 
iB,  or  by  a  custom  among  grain  brokers  not 
him  or  brought  to  his  attention.  Blakemore, 
o.  v.  Heyman,  6  Fed.  581.  The  evidence  ahjo 
pport  the  contention  of  defendant  that  plain- 
to  furnish  cars, 
ount  of  the  verdict  indicates  that  the  jury 
that  defendant  breached  the  contract  by 
deliver  on  or  before  August  11,  as  the  con- 
lired,  and  that  plaintiff  was  entitled  to  re- 
difference  between  the  market  price  at 
August  11  and  the  contract  price.  We  find 
ieial  error  in  the  record.  There  is  a  dis- 
a  few  dollars  in  the  amount  rendered  in  the 
d  this  amount,  but  not  enough  to  justify  the 
etting  aside  the  judgment, 
gment  of  the  district  court  is  therefore 

Affirmed. 
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Charles  A.  Kluge,  appellant,  v  Emma  Kluge 

APPELLEES. 

Fuxo  Mat  IT,  1919.    No.  20993. 

Wills:  Devise:  Conbtbuction.  A  devise  to  A  of  a  designated 
land  "In  Lancaster  county,  state  of  Nebraska,  to  remain 
all  benefits  of  same,  and  not  to  be  transferred  by  him 
lives,  and  at  his  death  to  go  to  his  wife  and  children,' 
Btrued  to  convey  a  life  estate  to  A,  with  remainder  ov< 
wife  and  children. 

Appeal  from  the  district  court  for  Lancaster  i 
Frederick  E.  Shepherd,  Judge.    Affirmed. 

Dexter  F.  Barrett,  for  appellant. 

W.  T.  Thompson,  contra. 

Lettoh,  J. 

This  is  an  action  to  quiet  title  to  certain  1 
Lancaster  county.  Plaintiff  claims  to  be  the  ot 
fee  simple  of  the  land  by  virtue  of  a  certain  dt 
the  will  of  Wilhelmina  Kluge,  deceased.  Beii 
sented  in  the  form  of  a  case  stated,  the  appi 
been  advanced  under  rule  14  of  the  supremt 
(94  Neb.  XIII). 

The  stated  caBe  shows  that  plaintiff  is  a  son  a: 
at  law  of  the  testatrix,  Wilhelmina  Kluge,  de> 
that  by  her  last  will  and  testament  she  provi 
follows:  "'Second.  After  the  payment  of  si 
neral  expenses  and  debts  I  give,  devise  and  bequ 
my  son  Charles  Kluge,  the  old  home  place  known 
southwest  quarter  <SW^4)  of  the  northwest  < 
(NWV4)  of  section  33-9-7,  containing  forty  acr< 
in  Lancaster  county,  state  of  Nebraska,  to  rem 
and  all  benefits  of  same,  and  not  to  be  transfei 
him  while  he  lives,  and  at  his  death  to  go  to  h 
and    children. ' 


RY  TEEM,  1919. 
se  t.  Kluge. 

Charles  A.  Kluge, 
(his  wife),  testii 
x,  Wilhelmina  Kh 
d  land,  and  did  n 
;  it  and  making  i< 
ild  work  a  great  hi 
to  he  limited  or  1 
lesired  to  be  put  i 
jet  a  larger  farm, 
able  to  farm  and 

rial  court  found  tt 
nly,  that  the  rems 
jfendants,  and  rei 

;.  1913,  provides: 
:al  words  of  inhei 
ite  or  convey  an  ■ 
applies  to  wills  a 
25  Neb.  313;    Schi 

1913,  is  as  folio 
will  hereafter  ma 
ihe  estate  of  the  d 
ly  devise,  unless  it 
t  the  deviBor  intei 
ider  these  provisi« 
ragraph  of  the  wil 
at  to  devise  an  e 
''  not  being  neeess 

le  the  estate  first 
clauses  cannot  of 
>.  Loosing,  85  Neb 
1913,  provides  tha 
:  be  the  duty  of  t 
jet  the  true  intent 
ent  can  be  collect 
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whole  instrument,  and  so  far  as  such  info 
sistent  with  the  rules  of  law." 

It  is  also  argued  that  the  intent  mentioi 
statute  must  be  consistent  with  the  rnl 
governing  the  construction  of  wills,  and 
principle  above  stated  applies.  A  similar 
was  made  in  Albin  v.  Parmele,  70  Neb.  ' 
was  met  in  the  opinion  as  follows : ' '  That  whi 
«te  expressly  requires  shall  be  consistent  wit! 
al  rules  of  law  is  not  the  construction  of 
ment,  but  the  intent  of  the  parties.  In  a  gei 
doubtless,  the  construction  must  also  have 
sistency.  That  is  to  say,  the  language  u 
instrument  will  be  understood  as  intended 
a  lawful  purpose,  rather  than  an  unlawfu 
technical  words  and  phrases  will,  in  the 
anything  indicative  of  the  contrary,  be  pi 
have  been  chosen  for  their  technical  mea 
nevertheless  in  instruments,  especially  wi 
are  often  drawn  by  persons  not  'learned  ii 
language  such  as  is  in  common  use  will  be 
to  have  been  employed  in  its  ordinary  ai 
sense.  It  follows  that  if  such  language,  ma 
used,  is  inconsistent  with  the  technical  sign 
particular  words  and  phrases,  the  former 
far  as  it  is  necessary  to  effect  the  'true  int 
parties  or  testator,  to  prevail  over  the  latt 

As  a  part  of  the  devising  sentence  are 
words  limiting  and  defining  the  extent  of  I 
"And  not  to  be  transferred  by  him  while  he 
at  his  death  to  go  to  his  wife  and  children." 
tiguity  and  sequence  of  these  words  to  the 
devise  to  the  son  show  that  the  testatrix  hi 
the  interests  of  his  wife  and  children,  and  i 
arrant  him  only  a  life  estate,  with  remaind 
them.  We  find  ample  authority  in  our  pr 
cisions  for  arriving  at  this  conclusion. 


103]  JANUARY  TERM,  1919.  537 

Kluge  V.  Kluge. 

Schimpf  v.  Rhodewald,  62  Neb.  105,  the  will  was 
n  in  German.  The  translation  recorded  in  the 
te  court  was  as  follows:  "I,  Christian  Ertman 
pf,  do  will  and  bequeath  to  my  wife,  Frederike 
pf,  all  my  property.  She  has  entire  control 
he  same  after  my  death  so  long  as  she  lives.  That 

will.     In  testimony  whereof  I  have  hereunto  set 
tnd."     This  was  held  to  convey  a  life  estate  only 
>   widow. 
Little   v.   Giles,  25   Neb.   313,  the    will   gave    the 

the  entire  estate,  "the  same  to  remain  hers,  with 
>wer,  right  and  authority  to  dispose  of  the  same  as 

shall  seem  most  meet  and  proper,  so  long  as  she 
remain  my  widow,  upon  the  express  condition, 
er,  that  if  she  shall  marry  again,  then  it  is  my 
lat  all  of  my  estate  herein  bequeathed,  or  what- 
nay  remain,  shall  go  to  my  surviving  children." 
iiestion  in  the  case  was  whether  conveyances  exe- 
by  the  widow  during  widowhood  were  valid,  and 
hether  the  devise  over  was  void.  It  is  pointed 
'  Commissioner  Ames  in  Schimpf  v.  Rhodewald, 

that  the  supreme  court  of  the  United  State  in 
ts  v.  Lewis,  153  U.  S.  367,  involving  the  same  will, 
tly  took   fhe   view    that   the   widow   took   a  life 

only,  apd  that  the  devise  over  was  not  void  for 
mncy.  / 

Woraj  v.  Moran,  101  Neb.  386,  a  deed  conveyed 
o  ffi  C.  Moran  subject  to  the  following  condi- 

"/That  the  said  R.  C.  Moran  shall  have,  hold, 
;capy,  and  enjoy  the  aforesaid  premises  with  all 

iasue,  profits,  and  proceeds  arising  therefrom, 
sfown  use  and  benefit,  shall  have  authority  to 
s*id  premises,  but  shall  not  bargain,  sell  or 
ire  said  premises  during  his  natural  lifetime, 
<m  his  death  said  premises  shall  be  the  property 
/lawful  heirs.  •  *  •  Together  with  all  thfi 
*ts,    hereditaments    and    appurtenances    to    tho 
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same  belonging,  and  all  the  estate,  rig 
est,  dower,  claim  or  demand  whatsoev 
Robert  Moran  and  Sarah  Moran  of,  in, 
or  any  part  thereof."  This  was  held  t 
estate,  with  remainder  to  the  heirs  of  g 

Appellant  relies  largely  upon  the  cast 
Loosing,  85  Neb.  66.  When  the  facts  i: 
considered,  the  decision  is  not  inconsi 
holding  here.  It  is  pointed  out  in  M< 
supra,  that  in  that  ease,  "The  title  in 
therefore  does  not  pass  through  the  , 
deed,  but  from  the  grantor  himself, 
sidered  of  vital  importance  in  construi 
ance  in  the  Loosing  case."  This  is  t 
case  under  consideration.  Schnitter  v 
85  Neb.  337,  is  also  easily  distinguish 
facts. 

Appellant  has  cited  cases  from  othe: 
a  oontrary  view,  but  we  believe  the 
testators  in  the  disposition  of  their  pi 
more  nearly  reached  by  adhering  to 
pressed  in  Albin  v.  Parmele,  supra, 
cases  cited. 

Mormsbbt,  C.  J.,  not  sitting. 


RlCHABD      0.      HUNTEH,     APPELLEE,      V.      B 
APPELLANT. 
Filed  May  17,  1919-    No.  20521. 

1.  Appeal:  Reply.  "Where,  In  the  trial  of  a  cause 
an  affirmative  defense  as  traversed,  It  will  bi 
this  court,  although  the  plaintiff  filed  no  repl 
after  judgment."     Missouri  P.  R.  Co.  V.  PaUnei 

2.  :  Conflict  in  Evidence.    Where  there  is 

fllct  in  the  evidence  on  an  issue  of  fact,  the  I 
thereon  will  not  bo  Bet  aside  on  appeal  unless 
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district  court  for  Douglas  county: 
Judge.    Affirmed. 

for  appellant. 

ntra. 

atiff  consists  of  the  three  items,  as 
>600  with  interest  at  the  rate  of  6 
.  from  its  date,  November  16,  1914; 
interest  at  the  rate  of  6  per  cent. 
s  date,  July  1,  1915;  money  lent, 
t.  interest  from  date  of  loan,  April 

pleaded  payment.  The  jury  ren- 
auor  of  plaintiff  for  $986.51.  From 
efendant  'has  appealed. 
Is  that  the  trial  court  erred  in  re- 
erdiet  in  favor  of  defendant  on  the 
a  of  payment  was  not  denied  by  a 
n  was  not  presented  to  the  trial 
h  parties  had  adduced  their  proofs 
of  payment. 

wed  was  stated  in  Missouri  P.  R. 
eb.  559,  as  follows: 
rial  of  a  cause,  both  parties  treat 
se  as  traversed,  it  will  be  so  con- 
rt,  although  the  plaintiff  Sled  no 
!  or  after  judgment."  Western 
Co.  v.  Timm,  23  Neb.  526;  S&uster 
arson,  28  Neb.  612;  Pokrok  Zapadu 
Zizkovsky,  42  Neb.  64;  Minzer  v. 
Co.,  59  Neb.  410;  In  re  Estate  of 
'4;  Krbel  v.  Krbel,  84  Neb.  160; 
Land  Mortgage  Co.  v.  Smith,  84 
Ruyle,  87  Neb.  367;    Gruenther  v. 

Neb.  280;    Loan  &  Trust  Savings 
'.  Neb.  (Unof.)  486. 
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c6ntrolling  question  preseu 
evidence  to  sustain  the  ver 
that  payment  is  establish^ 
lere  is  no  evidence  to  jus' 
ry.  On  the  issue  of  payc 
1  conflict  in  the  evidence,  ai 
tire  record  shows  that  th* 
tie  verdict  of  the  jury. 


iet  Brown,  petitioner,  v'.  E 

RESPONDENTS. 
Filed  Mat  17,  1919.    No. 

bh:  Detection.  Under  sections  408 
•ity  of  Omaha  Is  authorized  to  pre 
letention  home  in  tbat  city  of  peri 
communicable  venereal  virus,''  for 
■event  the  danger  of  •  •  •  con 
hers." 

■as  Corpus.  Under  such  circumstai 
i tilled  to  a  writ  of  habeas  corpus 
an. 

inal  application  for  writ  of 

arland  &  Macfarland  and 
itioner. 

k  L.  Weaver,  W.  C.  Lamben 


ivick,  J. 

is  an  original  application 
habeas  corpus.  The  petitu 
detention  home  in  the  city 
ice  of  that  city,  and  the  c 
r  such   detention   under   th< 
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Brown  t.  Manning' 


3e  was  presented  to  this  court  upon  a 
ts  and  without  other  evidence.     The 

that  the  petitioner  had  been  ar- 
arge  of  "being  an  inmate  of  an  ill 

that  she  was  tried  upon  this  charge 
,  and  appealed  the  case  to  the  din- 
thereupon  the  court  trying  her  ap- 
ul  on  appeal,  and  notified  the  keeper 
lease  her  from  confinement  "on  the 
tad  furnished  an  appeal  bond  as  pro- 

These  facts  are  immaterial  in  this 
further  shown  by  the  stipulation  that 
ssioner  of  the  city  of  Omaha  "caused 
be  examined,  and  under  his  direction 
was  made  and  said  petitioner  found 
;h  communicable  venereal  virus;  that 
!alth  commissioner  ordered  said  poti- 
lted  and  quarantined  by  the  proper 
detention  home  of  the  city  of  Omaha 
r  such  reasonable  time  and  in  such 
r  as  to  prevent  the  danger  of  said 
immunicating  such  infection  to  others, 
nger  of  the  infection  should  ho  re- 
ntes and  relies  upon  Wragg  v.  Griffin, 
400.  In  that  case  their  statutes  arc 
les  of  the  local  board  of  health  rc- 
e  law  is  stated  to  be  that  they  "do 
!  board  of  health  to  deprive  of  his 
-,ted  of  venereal  disease  for  the  pur- 
he  exposure  of  his  body  to  examina- 
ng  the  extraction  of  blood  from  his 
f  evidence  of  the  disease."  And,  in 
said:  "It  may  be  said  at  the  outset 
1  raised  by  this  petitioner  does  not 
nge  the  validity  of  any  statute  or 
oard  of  health  by  which  authority  Is 
;ine    persons   who   are    afflicted   with 
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contagious  disease,  or  to  remove  or  segre 
so  diseased  from  his  own  home  for  d 
separate  house  or  detention  hospital  anc 
him  until  he  has  so  far  recovered  his 
be  no  longer  a  menace  to  the  health  of  th« 

In  this  case  the  stipulation  shows'  that 
was  "found  to  be  infected  with  communi 
virus,"  and  that  she  was  only  detained  ' 
sonable  time  and  in  such  reasonable  mam 
vent  the  danger  of  said  petitioner  from  c 
such  infection  to  others,  and  until  the  < 
infection  should  be  removed."  There  can 
that  under  our  statute  (Rev.  St.  1913,  sec; 
the  city  could  by  ordinance  provide  for  s 
and  the  ordinance  as  quoted  in  the  peti 
provides  for  such  detention. 

The  writ  is  therefore  denied,  and  tl 
missed. 

Writ  denied,  and  catjs 


Genevieve  B.  Weichel  et  al.,  appellees, 
Weichel,  appellant. 

Pius  May  IT.  1919.    No.  20479. 

1.  Husband  and  Wife:  Contract  for  Support:  Vai.i: 
between  the  husband  and  wife,  providing  (or  pi 
port  of  wife  and  child,  made  pending  a  prosed 
band  for  wife  and  child  abandonment  under  the 
(Rev.  St.  1913.  see.  SG15),  and  further  providing 
nal  proceedings  should'  be  "indefinitely  suspends 
of  a  payment,  is  not  void  as  against  public  polk 

2.  :  :   Bonn:  Validity.    A  bond,  given 

sum  of  (1,000,  "and  more  If  required."  to  secu: 
promised  In  such  contract,  Is  not  void  because 
amount  prescribed  by  the  statute,  providing  fi 
limiting  It  to  $1,000     Rev.  St.  1913,  sec.  8615. 


efchel  v.  ' 

district 
(JDGE.     * 

appellai 

:ontra. 

lecision 
ekly  pa; 
and  ehil 
isband  i 
stitated 
I  child  a 
mid  not 
idonmen 
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bond  ai 
nurrer  t 
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7  in  ag 
n  of  a 
.  void  in 
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bond  are  supported  by  sufficient  consider 
not  such  an  interference  with  the  adu: 
justice  as  to  be  against  public  policy.  13 
396. 

By  the  statute  the  bond  may  be  not  1 
nor  more  than  $1,000.  The  $200  limitat 
benefit  of  the  wife;  the  $1,000  for  the 
husband.  If  we  say  that  the  bond  in  qu< 
more  than  $1,000,  then,  in  accordance  i 
ute,  the  husband  might  have  gone  into  < 
it  reduced.  This  he  did  not  do.  Why  si 
be  required  to  do  it  upon  penalty  of  th 
wise  being  declared  void*  This  would 
husband  profit  by  his  own  wrong.  Shou 
that  the  bondsman  waived  the  provisio 
jecting  to  it  at  the  time!  Or,  if  we  tree 
a  statutory  bond,  must  we  not  hold,  as 
in  such  cases  (if  not  inconsistent  with 
that  the  clause,  creating  the  contingent  1 
cess  of  $1,000,  is  surplusage,  and  not 
either  party  for  the  purpose  of  defeati 
United  States  Fidelity  <£  Guaranty  Co.  % 
76  Neb.  307;  4  R.  C.  L.  54,  sec.  14;  Maa 
bell,  8  Ohio  St.  265;  Hoit  v.  Cooper,  4 
Gunkle  r.  State,  71  Kan.  76. 

The  judgment  was  for  $41.  The  lin 
ability  is  not  argued  in  the  briefs.  We  t 
that  the  bond  is  valid,  at  least  to  the  ex 
liability. 

In  Peters  v.  Killtan,  63  Neb.  57,  cited 
the  holding  is  that  the  settlement,  pi 
defendant  in  a  bastardy  case,  would 
prosecution  in  behalf  of  the  mother  beca 
ment  was  not  of  such  a  character,  or  a 
manner  prescribed  by  the  statute.  The  i 
and  does  not  make  such  a  plea  here. 

Sedgwick  and  Aidrich,  JJ.,  not  Bitting. 
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tellee,    v.    Hans    Harder,    appellant, 
ilkd  May  IT.  1919.    No.  20491. 

iitations.  The  statute  or  limitations  does  not 
fnst  a,  remainderman  until  knowledge  la  clearly 
him  tbat  another  is  claiming  title  adversely. 
When  a  testator  has  named  in  bis  will  as  a 
]  who  died  before  the  will  was  written,  and  with- 
clearly  appears  that  he  Intended  to  name  another 
g,  as  such   beneficiary,  but  by  Inadvertence  or 

.... e  of  the  deceased  child  was  inserted  instead  of 

that  of  such  living  child,  the  district  court  has  power  in  a  proper 
case  to  construe  the  will  to  express  the  real  intent  of  the  testa- 
tor in  that  regard  as  shown  by  the  evidence. 

3.  Partition:  Jurisdiction:  Construction  of  Will.  "The  district 
court  has  Jurisdiction  in  an  action  of  partition  to  construe  a 
clause  in  a  will  determining  the  rights  of  the  parties  to  the 
land  under  the  will."    Fisher  v.  Fisher,  80  Neb.  145. 

4.  :  Evidence.    Evidence  examined,  and  held  that  It  sustains 

the  Judgment  of  the  district  court. 

Appeal  from  the  district  court  for  Dodge  county: 
George  H.  Thomas,  Judge.    Affirmed. 

John  J.  Sullivan,  Frank  Dolezal  and  Henry  M.  Kid- 
der, for  appellant. 

W.  M.  Cain,  contra. 

Dbah,  J. 

Joachim  Harder  died  testate  in  Dodge  county  in 
1894.  His  widow,  Margaretha  Harder,  since  deceased, 
and  their  two  children,  namely,  Anna  Mohr  and  Hans 
Harder,  plaintiff  and  defendant,  respectively,  sur- 
vived him.  Hans  died  after  this  appeal  was  perfected, 
ind  the  action  was  revived  here  in  the  name  of  his 
iridow,  Myrtle  Harder.  The  record  title  to  120  acres 
of  farm  land  in  Dodge  county  stood  in  Joachim's  name 
when  he   died.     Joachim's   widow  was   a  life   tenant 
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under  his  will.  Within  two  months  s 
1916  plaintiff  began  this  action  in 
return  of  the  referee's  report  the  c 
land  sold  and  the  proceeds  divided  eq 
parties.     Defendant  appeals. 

Joachim's  will  was  written  about 
died.  This  clause  in  the  will  is  the  hi 
"Third.  I  give  and  devise  all  of  the 
which  I  may  die  seized,  after  the  de 
wife,  equally  to  my  son  Hans  Harder 
Catherine  Lutthans,  share  and  shai 
and  their  heirs  forever.  I  hereby 
Hans  Harder,  the  sole  executor  of 
and  testament." 

Catherine  Lutthans  who  is  named 
married  daughter  who  died  childless 
fore  the  will  was  written.  Neither 
wrote  it  in  3893  nor  a  subscribing  wit 
could  explain  bow  or  why  Catherine's 
written  in  the  will  and  plaintiff's  nar 
circumstance  may  perhaps  be  explain 
that  the  testator  was  a  German  who 
1'lnglish  and  imperfectly  understooi 
and  the  scrivener  spoke  English  and 
rtpolte  or  understood  German.  No  sul 
pears  for  omitting  Anna's  name. 

Plaintiff  testified  that  her  brother  u«Uo  .»«„  a„u 
repeatedly  said  that  her  name  was  omitted  from  the 
will  by  mistake,  and  that  on  the  same  dav  that  Hans 
offered  the  will  for  probate  and  immediately  on  his 
return  from  Fremont  he  had  a  talk  with  her.  She 
testified:  "He  come  ont  to  the  farm  to  me  and  he  said, 
'Well,  there  was  a  mistake  or  somethine:  instead  of 
your  name  should  be  in  there,  there  was  Katie's  name 
in  there.'  "  When  she  asked  him  if  she  would  have  to 
go  to  Fremont,  presumably  to  have  the  apparent*mis- 
take  rectified,  he   said:    "You  need  not  to;    you  get 
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anyhow."  Subsequently,  in  talks  she  had 
about  dividing  the  land,  she   testified,  that 

he  wanted  the  half  "with  the  buildings," 
e  told  her  she  should  take  "that  other  with- 
ildings." 

testator  has  named  in  his  will  as  a  bene- 
hild  who  died  before  the  will  was  written 
it  heirs,  and  it  clearly  appears  that  he  in- 

name  another  child,  then  living,  as  such 
,  but  by  inadvertence  or  mistake  the  name 
eased  child  was  inserted  instead  of  that  of 
j  child,  the  district  court  has  power  in  a 
e  to  construe  the  will  to  express  the  real  in- 
3  testator  in  that  regard  as  shown   by  the 

Second  United  Presbyterian  Church  v. 
•d  Presbyterian  Church,  71  Neb.  563;  Siegley 
i,  73  Wash.  69,  47  L.  B.  A.  n.  s.  514,  and 

filed  by  defendant  that  Hans  paid  the  pur- 
for  the  land,  but  had  the  legal  title  taken  in 
if  his  father  to  hold  for  him.  In  their  brief 
that  Hans'  possession  was,  "from  date  of 
3  the  filing  of  this  suit,  adverse,  continuous, 
ted,  exclusive,  peaceable  and  notorious,  and 
for  more  than  ten  years  immediately  pre- 
commencement  of  this  action."  The  cir- 
as  detailed  in  the  record  do  not  support 
i  contention.  The  contract  for  the  pur- 
he  land  in  suit  was  made  in  the  name  of 
arder.  About  the  same  time  Hans  bought 
limself  from  the  same  company  and  took 
t,  and  later  the  deed,  in  his  own  name.  The 
r  the  money  paid  for  the  land  involved  here- 
^ued  to  Joachim,  and  the  deed  named  Joa- 
-ante".  Hans  was  present  when  his  father 
vill  in  question  that  gave  to  him  one-half  of 
suit  subject  to  hip  mother's  life  estate.     In 
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the  verified  inventory  of  his  father's  est 
Hans,  as  executor,  he  listed  the  land  as  the 
the  estate.  Hans  charged  himself  $300 
the  land  and  charged  the  estate  for  taxes 
on  the  land.  A  codicil  to  Hans'  will  is  i 
under  date  of  April  29,  1915.  Therein  hi 
"one-half  (Vfe)  interest"  in  the  120-acre 
"to  my  daughter  .Martha  Harder."  Th« 
a  few  of  the  circumstances  that  we  find  i 
that  seem  to  plainly  indicate  that  Hans  n 
more  than  one-half  interest  in  the  land 
about  the  time  this  action  was  commenced, 
possession  of  the  land  while  his  father  live 
that  of  a  tenant. 

Defendant  argues  that  "plaintiff's  cam 
if  she  ever  had  any,  accrued  immediate 
death  of  Joachim  Harder,  either  for  a  co 
the  will  or  for  a  judicial  determination 
of  title."  This  argument  is  not  tenable, 
not  bound  to  assert  her  claim  nor  to  take 
tect  her  interest  before  the  death  of  tin 
until  knowledge  was  clearly  brought  home 
her  brother  Hans  was  making  claim  to  t 
tate.  Criswell  v.  Criswell,  101  Neb.  349. 
notice  is  not  sufficient.  Maurer  v.  Reifi 
Neb.  673.  Hans  did  not  make  claim  to  t 
tate,  as  defendants  now  contend,  but  con 
word  and  conduct  announced  to  the  wc 
claimed  title  to  only  one-half  of  the  estate,  i 
to  the  life  estate  of  his  mother.  Plaintiff, 
menced  the  present  action  within  about 
after  the  death  of  the  life  tenant,  canno 
with    laches. 

Defendant  argues:   "That  the  trial  cornH 
suming    jurisdiction    of    construction    of 
Joachim  Harder."     This  point  has  been 
vcrsely  to  defendant's  contention  in  Fish 
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80  Neb.  145,  wherein  it  is  expressly  held:  "The  dis- 
trict court  has  jurisdiction  in  an  action  of  partition  to 
construe  a  clause  in  a  will  determining  the  rights  of 
the  parties  to  the  land  under  the  will."  In  Gotchall  v. 
Gotchall,  98  Neb.  730,  the  rule  in  the  Fisher  case  is 
['*"'!  with  approval. 
Finding  no  reversible  error,  the  judgment  is 

Affirmed. 


John  B.  Anderson  et  al.,  appellees,  v.  Mart  A.  Miller 
et  al.,  appellants- 
Filed  Mat  IT,  1919.    No.  20537. 

1.  Life  Estates:  Limitations.  The  statute  of  limitations  does  not 
begin  to  run  In  favor  of  a,  life  tenant  who  claims  the  entire  estate 
In  his  own  right  as  against  the  remainderman  until  such  claim  of 
the  life  tenant  la  clearly  brought  home  to  the  remainderman, 

2,    :    Possession:    Pbksumption.      "The  presumption  of   fact   is 

that  the  possession  of  the  life  tenant,  or  one  holding  under  or 
through  the  life  tenant,  la  lawful  and  not  adverse.  Remaindermen 
have  the  right  to  act  on  that  presumption,  and  not  be  charged 
with  the  duty  of  keeping  their  estate  under  constant  observation." 
CrUwell  V.  Crisiceli,  101  Neb.  319. 

Appeal  from  the  district  court  for  Kearney  county: 
William  C.  Dobsey,  Judge.     Affirmed. 

M.  D.  King  and  Charles  A.  Chappell,  for  appellants. 

L.  W.  Hague  and  C.  P.  Anderbery,  contra. 

Dean,   J. 

Sven  G.  Anderson  died  intestate  in  1900  at  Chicago. 
When  he  died  the  record  title  to  160  acres  of  farm 
land  in  Kearney  county  stood  in  his  name  that  was 
bought  in  1885.  His  widow  and  a  brother  and  sister 
survived  him.  After  his  death  Ellen  Anderson,  his 
widow,  leased  the  land  and  collected  the  rentals  until 
she  was  adjudged  insane.     Thereafter  a  guardian  as- 
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sumed  control  of  the  land  in  behalf  of  her  estate. 
The  widow  died  in  Chicago  in  19.13.  The  land  was 
not  a  homestead.  The  estate  of  Sveu  Anderson  was 
not  probated,  and  it  follows  that  no  judicial  finding  of 
heirship  was  had.  The  Andersoils  were  childless.  In 
1916  this  action  to  quiet  title  was  begun  by  the  sur- 
viving brother  -and  sister  of  Sven  Anderson,  namely, 
■John  B.  and  Josephina  Anderson.  The  defendants  are 
three  sisters  and  a  brother  of  Ellen  Anderson,  who 
are  her  sole  heirs.  Plaintiffs  obtained  judgment  quiet- 
ing title  in  them,  and  defendants  appealed. 

Plaintiffs  argue  that  upon  the  death  of  their  broth- 
er they  became  his  sole  heirs,  and  that,  subject  only 
to  the  life  estate  of  his  widow,  they  became  owners 
of  the  land  in  fee.  They  insist  that,  under  the  law  in 
force  when  Sven  Anderson  died,  his  wife  acquired  mere- 
ly a  life  estate  in  the  land.  "Comp.  St.  1905,  ch.  23, 
sec.  30.  It  is  contended  by  defendants  that  Ellen 
Anderson,  the  widow,  acquired  title  to  the  land  by 
adverse  possession,  and  that  upon  her  death  and  as 
her  heirs  they  acquired  the  title  in  fee. 

Defendants  point  out  that  Mrs.  Anderson  used  lan- 
guage in  certain  leases  indicating  sole  and  exclusive 
ownership  in  herself,  and  which  contained  a  clause 
providing  for  termination  of  the  .  lease  "in  case  of 
sale  of  the  farm."  But  it  is  obvious  that  this  pro- 
vision would  inure  to  the  benefit  of  all  persons  own- 
ing an  interest  in  the  land  if  they  desired  to  join  in 
a  eonveyance.  As  life  tenant  Mrs.  Anderson  was  en- 
titled to  the  rentals. 

It  is  also  claimed  by  defendants  that  Mrs.  Ander- 
son's father  furnished  the  money  to  buy  the  land. 
But  testimony  was  introduced  by  defendants  them- 
selves tending  to  prove  that  any  money  advanced  by 
htm  was  merely  a  loan,  and  that  he  "wanted  his 
money  back,"  and  that  Sven  Anderson  "said  he 
would  never  pay  him;    pay  it  back."     It  seems  clear 
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ey  as  Mrs.  Anderson's  father  may  have 
a  loan  to  his  son-in-law.  If  he  bought 
Irs.  Anderson,  no  reason  is  assigned  for 
e  in  her  husband's  name. 
tin  Anderson  testified  that  he  lived  at 
intinuously  from  1893  until  1911.  Mrs, 
n  where  John  lived,  and  when  her  hus- 
had  a»  telegram  and  a  letter  sent  to  him 
i  merely  informing  him  of  his  brother's 
is  no  proof  that  the  widow  or  any 
jver  brought  the  knowledge  home  to  ei- 
aintiffs  that  she  claimed  title  to  the  en- 
r  that  either  of  them  knew  of  her  claim 
n  was  begun. 

j.  Reif sckneider,  89  Neb.  673,  it  is  said: 
on  of  land  by  a  life  tenant  will  not  be 
ae  hostile  and  adverse  to  a  remainder- 
e  knowledge  is  clearly  brought  home  'to 
.  the  life  tenant  claims  the  entire  estate 
;ht,  adverse  and  hostile  to  any  claim  or 
3  land  by  the  remainderman  or  others 
r  him."  This  language  is  quoted  with 
e  recent  ease  of  Crisivell  v.  Criswell,  101 
;hat  case  it  is  well  said:  "The  presump- 
that  the  possession  of  the  life  tenant,  or 
nder  or  through  the  life  tenant,  is  law- 
Iverse.  Remaindermen  have  the  right  to 
•esumption,  and  not  be  charged  with  the 
ng  their  estate  under  constant  observa- 

of  limitations  does  not  begin  to  run  in 
iavor  oi  a  lire  tenant. who  claims  the  entire  estate  in 
his  own  right  as  against  the  remainderman  until  such 
claim  of  the  life  tenant  is  clearly  brought  home  to  the 
remainderman.  The  evidence  does  not  support  defend- 
ant's claim  of  title  to  the  land. 
The  judgment  of  the  district  court  is  rifrht,  and  it  is 
Affirmed. 
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Hazel    Adams,     appellant,     v.     Police 

Insurance  Association  et  al.,  api 

Fh.kd  May  17,  1819.    H°.  20488. 

1.  Insurance:  Change  of  BeheficiAst.  If  the  hoi 
beneficiary  certificate  desires  to  change  the 
therein,  and  has  done  all  within  his  power 
procure  such  change  to  be  made  by  the  society, 
as  between  conflicting  claimants,  will  treat  the 
been  made. 

2.  Oases  Distinguished.  The  controlling  statute  ha\ 
the  cases  of  Counamtin  v.  Modern  Woodmen  of 
710,  and  Vrick  v.  Western  Travelert  Accident  . 

>     are  distinguished. 

Appeal  from  the  district  court  for  D 
George  A.  Day,  Judge.    Reversed,  with  t 

Switzler,  Goss  &  Switzler,  for  appell 

Will  H.  Thompson  &  Son,  Kenneth  S. 
Bnldrige  &  Saxton,  contra. 

Aldrich,  J, 

This  is  an  action  in  equity  for  the  pur 
ing  that  a  change  of  beneficiaries  wi 
fraternal  beneficial  certificate,  changing 
from  Mary  Elias,  the  deceased  mothe 
Adams,  the  insured,  to  Hazel  Adams, 
in  case  that  such  a  change  should  be  hel 
made,  awarding  plaintiff,  Hazel  Adams, 
ceeds  of  the  certificate.  If  there  was 
beneficiaries,  then  the  heirs  of  the  insur 
to  the  proceeds  of  the  certificate,  one-' 
surviving  wife,  who  is  not  the  parent  ol 
child,  and  three-quarters  to  the  defends 
ces  Adams,  a  minor.  Therefore  it  is 
litigation  is  between  the  plaintiff  and 
Cora  Frances  Adams. 
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.  Police  &  Firemen's  Ins.  Asb'ii. 

ompany,  it  appears,  recognized  its 
amount  of  the  insurance  policy  into 
to  let  the  court  determine  who  were 
jnts  to  the  proceeds  of  the  policy 
defendant  insurance  company  is  in 
fraternal  insurance  association.  It 
i  the  lives  of  policemen  and  firemen, 
lice  &  Firemen's  Insurance  Associa- 
,  etc. 

beneficiary  named,  died  in  the  life- 
ed.  After  her  death  the  insured 
.  Dineen,  a  member  of  the  advisory 
3ant- company,  with  regard  to  chang- 
r.  Dineen  instructed  him  to  bring 
his  office  and  he  would  make  the 
ome  time  about  the  middle  of  July, 
wrought  the(  policy  to  Dineen  at  his 
drew  a  line  through  the  name  of  the 
;he  name  of  the  wife,  and  told  the 
ange  was  made.  The  certificate  was 
,s  wife  by  the  insured,  who  kept  it  in 
il  his  death.  There  was  no  other 
dant  in  the  state,  and  Dineen  trans- 
38  in  connection  with  the  delivery  of 
i  collection  and  remittance  of  pre- 
33  that  he  had  no  copy  of  the  by- 
tion,  though  he  had  often  requested 
ead  office,  and  it  is  not  shown  that 
w  or  received  a  copy  of  them.  This 
ge  of  beneficiary  that  Dineen  had 
make.  After  the  change  was  made 
med  to  pay  premiums  to  Dineen 
he  home  office  was  not  informed  of 
n   the   policy  until  after  the  death 

i  regard  to  the  right  of  changing 
follows:     "Every  member  of  this 


im®*' 
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association  shall  have  the  right  to  change  his  beneficiary 
or  beneficiaries  by  making  a  request  in  writing  to  the 
association  for  such  change  and  designating  the  name 
or  names  and  address  or  addresses  of  the  new  benefi- 
ciary or  beneficiaries,  (which  beneficiary  or  beneficiar- 
ies must  be  related  to  or  dependent  upon  the  member), 
which  change  shall  become  effective  when  approved  by 
the  executive  committee,  and  the  member  so  changing 
his  beneficiary  or  beneficiaries  shall  be  entitled  to  have 
a  new  policy  issued  to  him  in  accordance  therewith, 
upon  delivering  to  the  secretary  of  the  association 
the  old  policy,  or  in  case  of  the  loss  of  such  old  policy, 
of  making  such  satisfactory  proof  of  such  loss." 
|;  It  is  within  the  power  of  the  insured  to  change  the 

$  beneficiary  in  a  fraternal  benefit  insurance  certificate 

without  the  consent  of  the  beneficiary,  but  as  a  general 
rule,  in  order  to  effect  such  change,  the  insured  must 
follow  the  manner  pointed  out  in  the  certificate,  or  in 
the  by-laws  of  the  association.  The  statutes  in  some 
states  expressly  require  that  the  consent  of  the  society 
£  be  obtained,  and  ordinarily  in  such  states  an  attempted 

7  change  made  without  the  consent  of  the  society  will 

not  operate  to  change  the  beneficiary.  Formerly  in 
this  state  the  statute  provided  that  any  member  of 
such  a  society  ' '  shall  have  the  right  at  any  time 
with  the  consent  of  such  corporation,  association,  or 
society  to  designate  a  new  and  different  beneficiary 
without  requiring  the  consent  of  such  beneficiary/ ' 
.Ann.  St.  1903,  sec.  6638. 

The  provision  requiring  the  consent  of  the  society 
was  repealed,  and  the  statutes  of  Nebraska  at  this 
time  make  no  such  requirement.  While  this  statute 
was  in  force,  the  cases  of  Counsman  v.  Modern  Wood- 
men of  America,  69  Neb.  710,  and  Urick  v.  Western 
Travelers  Accident  Ass'n,  81  Neb.  327,  were  decided. 
In  both  these  cases  it  was  held  that  the  attempted 
change  was  ineffectual;    the  consent  of  the  society  not 
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l  This  statute  having  been  repealed, 
it  the  legislature  intended  to  make  it 
ired  to  make  a  change  of  bene6ciaries, 
tn  no  longer  be  considered  as  author- 
however,  the  procedure  specified  by 
1  be  followed. 

nclave,  Royal  Adelphia,  v.  Cappclla, 
Tustice  Brown   says  the  general  rule 

is  bound  to  make*  such  change  of 
manner  pointed  out  by  the  policy  and 
ssociation  is  subject  to  three  excep- 
he  society  has  waived  a  strict  coin- 
own  rules,  and,  in  pursuance  of  a 
sured  to  change  his  beneficiary,  has 
ficate  to  him,  the  original  beneficiary 
to  complain  that  the  course  indicated 
5  was  not  pursued.  *  *  *  (2)  If 
j    power    of    the    insured    to    comply 

regulations,  a  court  of  equity  will 
s  having  been  legally  made.  *  "  * 
I  has  pursued  the  course  pointed  out 
;  association,  and  has  done  all  in  his 
the  beneficiary,  but,  before  the  new 
lly  issued,  he  dies,  a  court  of  equity 
;o  be  done  which  ought  to  be  done, 
i  the  certificate  had  been  issued." 

seems  to  us  to  fall  under  the  second 
n.  There  is  nothing  to  show  that 
iad  received  a  copy  of  the  by-laws  of 
here  is  nothing  upon  the  certificate 
im  of  any  particular  manner  in  which 
leficiaries  was  required  to  he  made. 
:  the  society  within  the  state  had  no 
v.*  in  his  possession,  and  the  society 
"fused  to  furnish  him  one,  notwith- 
sts.  The  insured  died  before  he  had 
at  the  action  of  Dineen  was  not  in 


NEBRASKA  REPORTS. 


First  Nat.  Bank  i 


accordance  with  the  provisions  of  the  by-laws, 
done  all  that  he  could  under  the  circumstam 
society  itself  is  not  denying  liability  on  accou 
irregular  action  of  its  representatives,  but  i 
to  pay  the  money  to  the  party  whom  the  courl 
is  entitled  to  it. 

"With  these  facts  in  evidence,  a  court  of  et 
decree  that  to  have  been  done  which  ought  to 
and  will  determine  and  declare  that  the  change 
effected.  Plaintiff  is  therefore  the  proper  be 
and  is  entitled  to  receive  the  entire  proceet 
certificate.  The  judgment  of  the  district  coi 
versed  and  the  cause  remanded,  with  direction 
der  judgment  in  accordance  with  this  opinion. 

Ri 

Sedgwick,  J.,  not  sitting. 


First  National  Bank,  appellee,  v.   George  . 
et  al.,  appellants. 

Film  Mat  17,  1919.    No.  20936. 

Appeal  from  the  district  court  for  .Morril 
Ralph  W.  Hobaht,  Judge.    Affirmed. 

G.  J.  Hunt,  for  appellants. 

John  W.  Parish  and  Morrow  &  Morrow,  coi 

Aldrich,  J. 

The  record  in  this  case  discloses  that  the  ii 
proceedings  are  precisely  the  same  as  those 
and  passed  upon  by  this  court  in  Norris  v.  T 
Neb.  434,  and  the  law  as  announced  in  tha 
authority  for  the  affirmance  of  this  case.  Tl 
shows  that  the  price  brought  at  this  sale  wa 
able,  and  that  the  proceedings  were  regular. 

The  decree  of  the  trial  court  is  therefore 
Af 

Mobmssey,  C.  J.,  not  sitting. 
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IBB  Y.  Physicians  Casualty  Ass'n 


bt  al.,  appellants,  v.  physicians  casu- 
sociation  of  America,  appellee: 

tio  Juhb  23,  1819.     NO-  20061. 

ruAL  Association:  By-Laws :  Adoption.  Where 
mutual  accident  Insurance  company,  In  whom  the 

i  authority  to  enact  all  necessary  by-laws,  fall  to 
any  by-laws,  but  act  upon  and  publish  as  such 
at  a  meeting  of  members,  these  by-laws  cannot  be 

it  of  formal  adoption  by  a  member  who  accepted 

hereunder,  or  by  those  claiming  as  beneficiaries 

:  IitTKNTioiiAL  Injcbt.    A  by-law  of  defend' 

provided:  "The  Association  shall  not  be  liable 
uries.  fatal  or  nonfatal,  of  which  injuries  there 
sxternal  marks  upon  the  body,  •  •  «  voluntary 
lous  danger,  Intentional  Injuries  Inflicted  by  the 
lane  or  insane  or  by  any  other  person,  assaults 
ilghway  robbers  excepted."  Held,  that  this  by-law 
mt  from  liability  tor  fatal  Injuries  intentionally 
le  Insured  by  a  third  person. 

the  district  court  for  Douglas  county: 
ielet,  Jtjdoe.     Affirmed. 

ih,  for  appellants. 

Hand,  contra. 

J. 

ight  this  action  as  beneficiaries  under  an 
ce  policy  issued  by  defendant,  a  mutual 
ay,  on  August  6,  1906,  to  Dr.  D.  Winton 
im  of  $5,000.  June  7,  1914,  while  the 
ill  force,  Dr.  Dunn  was  shot  and  killed 
pling.  Defendant  alleged  that  the  kill- 
ml  on  the  part  of  Jopling,  and  denied  lia- 
"ollowing  provision  of  its  by-laws:  "The 
11  not  be  liable  *  *  *  for  injuries, 
il,  of  which  injuries  there  are  no  visible 
upon     the     body,     •     •     •     voluntary 
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to  obvious  danger,  intentional  injuri 
the  member  while  sane  or  insane  or  b 
'son,  assaults  by  burglars  or  highway  r( 
"  The  court  directed  a  verdict  for  defei 
i  appeal  plaintiffs  contend  that  the  by-hv» 
perly  enacted  and  did  not  become  a  part 
of  insurance ;  that  it  did  not  become  eff 

0  copy  thereof  was  filed  in  the  proper  ofl 
;  and  that  by  its  terms  it  does  not  relic 
rom  liability. 

ant  was  organized  on  a  mutual  assessmen 
ipter  42,  Laws  1895,  entitled  "An  act  to 
organization  and  operation  of  mutual  1: 
ins,  life  insurance,  and  life  insurance  ooi 
e  articles  of  incorporation  were  filed  Apt 
iey  created  and  designated  the  usual  of 
a  board  of-  directors,  made  provision  foi 
nnual  elections  by  members,  and  authc 
s  "to, adopt  such  by-laws  as  are  necessar 
nment  of  the  association. ' '  On  April  23, 
j  prior  to  the  filing  of  the  articles  of  incor 
?eting  of  the  board  of  directors  was  held, 
f  this  meeting  recite  that,  in  the  absen 
lent  and  vice-president,  a  member  of  the  1 
ed  to  preside,  and  that  by-laws  submittc 
tary    were  adopted.      No  other  by-laws 

1  to  be  passed  until  1906,  when,  on  Feb 
lonths  prior  to  the  issuing  of  the  certifies 

annual  meeting  of  the,  members,  at  whie 
and  secretary  were  present  and  particip; 
es  of  1902  were  amended,  and  the  pro^ 
cli  defendant  claims  to  be  relieved  from  li 
opted.  Plaintiff  argues  that,  since  the  by 
ere  passed  prior  to  the  time  of  incorpon 
e  directors  instead  of  the  officers,  and 
906  were  adopted  by  the  membership  in 
cers,  as  provided  in  the  articles  of  incor 
section  relied  upon  never  became  oper 
w,  and  hence  could  not  relieve  from  liat 
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3  association  never  undertook  to  amend  or  re-adopt 
irported  by-laws  until  1913.  Under  plaintiffs '  con- 
m,  defendant  could  have  had  no  valid  by-laws  in 
from  the  date  of  its  organization  in  1902  until  1913. 
ws  may  in  some  cases  become  binding  upon  a  cor- 
tion  and  its  members  without  an ,  express  formal 
ion.    Where,  as  in  the  present  instance,  the  officers 

mutual  benefit  insurance  company,  in  whom  the 
es  of  incorporation  vests  the  authority  to  enact 
jcessary  by-laws,  fail  to  formally  adopt  by-laws, 
ct  upon  and  publish  as  such  by-laws  adopted  at  a 
ng  of  members,  these  by-laws  cannot  be  assailed  for 
of  formal  adoption  by  a  member  who  accepted  his 
icate  thereunder,  or  by  those  claiming  as  bcnefiei- 
under  him.  Graebner  v.  Post,  119  Wis.  392;  Pfister 
rwig,  122  Ind.  567. 

to  the  contention  that  the  by-law  was  not  opera- 
lecause  a  copy  was  not  filed  with  the  auditor  of 
:  accounts,  it  is   sufficient  to  say  that  chapter   42, 

1895,  the  statute  under  which  defendant  was  or- 
sd,  did  not  require  such  filing.    Plaintiffs  have  con- 

this  statute  with  chapter  47,  Laws  1897,  which  re- 
to  fraternal  beneficiary  societies,  and  not  to  socie- 
uch  as  defendant, 
j    remaining    question    to    be    determined    \n    the 

to  be  given  to  the  by-law.  It  is  argued  (1)  that 
y-law  does  not  refer  to  fatal  injuries,  and  (2)  that 
dant  is  not  exempted  from  liability  under  its  terras 

the   injury  is  intentionally   inflicted   by  a  person 

than  the  insured.  As  to  the  first  point,  the  lan- 
■  employed  is  plain  and  unambiguous;  its  reading 
y  indicates  that  it  was  intended  to  cover,  and  does 
,  injuries  whether  fatal  or  nonfatal.    On  the  second 

this  court  has  held  that  a  provision  in  a  policy 
og  liability  for  injuries  resulting  "from  the  inten- 

act  of  the  insured  or  any  other  person"  is  avail- 
,o  the  insured  where  the  evidence  shows  that  the 
>d's  injury  resulted,  in  part,  from  the  intentional  act 


NEBRASKA   REPORTS. 


of  a  third  party.  Ryan  v.  Continental  Casual 
Neb.  35,  48  L.  R.  A.  n.  8.  524,  and  notes.  These 
decisive  of  the  present  question.  The  showing 
sive  that  Dr.  Dunn  was  intentionally  killed  h 
and  no  recovery  can  he  had  under  the  by-law. 

There  was  no.  question  of  fact  to  submit  to 
and  the  court  properly  directed  a  verdict  for  d 
Our  former  judgment,  entered  on  a  memoranda 
court  commission,  is  set  aside  and  the  judgme 
district  court  is  affirmed. 

Ap 

Lmton,  J.,  not  sitting. 


Albert  Cahn  ht  al.,  appellees,  v.  Gertrude 
et  al.,  appellants. 
Filed  June  23,  1918.    No.  20588. 


Tin  evidence  as  to  actual  occupi 
claim  of  right  of  the  atrip  of  land  In  controversy  b 
aad  their  predecessors  In  title  Is  sufficient  to  establl 
them  by  adverse  possession. 

Appeal  from  the  district  court  for  Douglai 
Charles  Leslie,  Judge.  Affirmed. 

McGUton  &  Smith,  for  appellants. 

William  Baird  &  Sons,  contra. 

Letton,  J. 

This  is  an  action  to  quiet  title  to  a  strip  of 
feet  wide  fronting  on  Farnam  street,  in  Oni 
extending  south  to  a  depth  of  134  feet.  The 
claim  title  through  mesne  conveyances  from  Joh 
ick  to  Caroline  Cahn,  and  also  by  adverse  p 
since  1883.  The  defendants  also  claim  title  1 
conveyance  from  John  I.  Redick.  In  1874  Re 
veyed  to  Sexaner  a  tract  of  land  described  as 
Beginning  at  the  northwest  corner  of  the  east  ] 
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>nce  east  130  fe 
thence  south  3(K 
X)  feet  to  the  pi 
red  by  Sexauer 
lellman  convey* 
running  south  : 
txecuted,  Mr.  C 

had  taken  posi 
on  Farnam  stre 
ae  thereon  in  th 
ough  a  deed  fi 
bers,  describing 
ast  corner  of  t' 
{being  the  Cahi 
the  south  side 
100  feet,  west  & 
inning. 

sion  of  a  tract  ( 
,  immediately 

These  neighboi 
igh  board  fence 
rt  of  the  tract 
•e  fence,  unifon 
respective  prot 
meeting  the  fen 

Each  grantee  ( 
is  deed  called  f 
eased  for  50  y 
cribed  in  his  de 
rwards  died,  ai 
>  Dresser,  in  hi 
tse. 

3,  Dresser  ereci 
it.  He,  with  oi 
nder  which  pla: 
adary  of  which 
ed  by  Chambers 
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From  a  consideration  of  all  the  evidence,  the  : 
conflict  in  which  is  as  to  the  position  of  the  boun 
fence,  it  seems  apparent  that  the  tract  of  which  Mr.  ( 
took  possession  actually  extended  4.8  feet  to  the  eas 
that  whicli  is  described  in  the  original  deed  from  Re 
and  that  a  like  error,was  made  by  Mr.  Chambers 
other  owners  east  of  Twenty-fourth  street.  While 
evidence  is  in  dispute  as  to  the  exact  location  ol 
fence  erected  between  the  respective  properties,  it  s< 
clear  that  plaintiffs  and  their  predecessors  in  title 
been  in  the  actual  and  continuous  occupation  of  the 
claimed  by  them  under  claim  of  title,  open,  noloi 
and  adverse  for  more  than  20  years  before  any  att( 
was  made  to  oust  them.  This  being  the  fact,  their 
to  that  particular  parcel  130  feet  wide  facing  upon 
nam  street,  and  including  the  4.8  feet  in  dispute,  is 
perior  to  that  of  defendants.  The  judgment  of 
district  court  is 

Affibmi 

Sedgwick,  J.,  not  sitting. 


Isabelle    E.  Campbell,  appellant,  v.    Habvabd    S 
Bank,  appellee. 
Filed  Junk  23,  1919.    No.  20691*. 

1.  Process:  Retvb.v:  Presumption.  Where  the  return  of  a  s! 
recites  that  he  served  the  summons,  upon  which  the  retu 
Indorsed,  the  presumption  is  that  he  has  done  so,  and  the  bi 
of  proof  Is  upon  one  seeking  to  Impeach  the  same  to  esta 
the  falsity  of  the  return  by  clear  and  convincing  proof. 

2.  Judgment:  Vacation:  Equity.  Equity  will  not  enjoin  th« 
lection  of  a  Judgment  at  law,  in  which  the  defendant  has 
served  by  legal  process,  unless  It  clearly  aad  conclusively  ap; 
that  the  default  of  the  defendant  was  without  fault  or  neglff 
on  the  part  of  the  person  complaining,  and  that  a  valid  and 
defense  exists  against  the  judgment  rendered  in  the  law  at 

Appeal     from  the    district     court    for  Clay  cou: 
Ralph  D.  Brown,  Judge.    Affirmed. 
Ambrose  C.  Epperson,  for  appellant. 
H.  G.  Wellensiek  &  P.  E,  Boslaugk,  contra. 
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Letton,  J. 

Action  in  equity  to  set  aside  a  decree  of  foreclosure,  in 
so  far  as  it  affects  plaintiff's  marital  rights  in  the  land 
described  in  the  mortgage  and  deficiency  judgment',  and 
to  be  permitted  to  defend  upon  the  ground  that  no  serv- 
ice of  summons  had  ever  been  made  upon  her;  that  she 
was  fraudulently  induced  to  sign  the  mortgage  and  notes ; 
and  that  she  did  not  bind  her  separate  estate.  The  court 
found  for  defendant  and  dismissed   plaintiff's   action. 

In  its  answer  defendant  alleges  personal  service  of  sum- 
mons upon  the  plaintiff;  appearance  in  the  action  by 
her  regularly  employed  attorneys;  that  plaintiff  had 
full  notice  and  knowledge  of  all  the  proceedings  in  the 
foreclosure  case,  and  is  therefore  estopped  from  main- 
taining the  action. 

The  presumptions  are  all  in  favor  of  the  correctness 
of  the  return  of  the  officer,  and  the  burden  of  proof  is 
upon  one  seeking  to  impeach  the  Bame  to  establish  its 
falsity  by  clear  and  satisfactory  evidence. 

Has  sufficient  evidence  been  introduced  by  the  plain- 
tiff to  impeach  successfully  the  return  of  the  summons 
made  by  the  sheriff  of  Clay  county?  The  return  re- 
cites : 

"  I  hereby  certify  that  on  the  24th  day  of  January,  1917, 
I  served  the  within  writ  of  summons  on  the  within- 
named  John  Campbell,  Isabelle  E.  Campbell,  and  Charles 
Campbell  by  handing  to  each  of  said  defendants  a  true 
and  certified  copy  of  this  writ  with  all  indorsements 
thereon,  all  in  Clay  county,  Nebraska. 

"Paul  G.  Bonnifield,  Sheriff." 

Plaintiff  testified  that  the  sheriff  came  to  the  door 
of  her  home  on  January  24,  1917,  asked  for  her  husband, 
and  said,  "Here  is  a  summons  for  John  Campbell;" 
that  she  took  it  and  put  it  on  the  clock  shelf  in  the  home ; 
that  he  asked  her  where  Charles  Campbell  and  his  moth- 
er lived,  and  she  told  him  the  locality  of  their  home; 
that  she  was  never  served  with  summons  and  did  not 
know  she  was  a  party  to  the  action;  that  she  never  em- 
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ployed  counsel,  or  authorized  such 
had  no  notice  or  knowledge  of  the  tru 
the  property  or  the  confirmation ;  that 
not  served  personally,  and  did  not  rec* 
until  after  he  came  home  from  Hastin 
tified  that,  when  she  gave  her  husband  1 
asked,  "Do  you  suppose  they  will  botl 
he  told  her  they  would  not,  since  she  wt 
that  she  knew  about  her  husband  spei 
Stewart,  attorneys,  about  the  matter, 
know  when  the  suit  was  tried. 

John  Campbell  testifies  he  did  not  se 
day,  and  did  not  get  the  summons  unti 
the  clock  shelf;  that  he  went  to  see  Mi 
but  they  wanted  a  $50  fee,  and  he  < 
money. 

Charles  Campbell  testifies  that  he 
part  of  the  town ;  that  the  sheriff  handi 
of  the  summons,  saying  one  was  for  hii 
mother.  His  mother's  name  is  Sara 
produced  two  copies  at  the  trial,  one 
he  had  handed  to  his  mother.  He  a! 
he  never  knew  there  was  a  lawsuit, 
to  his  mother  about  it,  but  cast  the  sum 
mother  testified  that  she  remembers  tl 
to  the  home  about  January  24,  1917,  v 
at  a  time  when  she  was  sick  in  bed ;  1 
papers,  but  did  not  read  them. 

On  the  other  hand,  the  sheriff  testifies  that  he  remem- 
bers serving  the  summons  upon  the  plaintiff,  Isabelle 
Campbell,  but  that  he  does  not  remember  how  he  served 
John,  whether  personally  or  not.  Afterwards  ho  said 
he  served  it  according  to  the  return.  He  thought  he 
served  Sarah  Campbell  in  another  action,  but  was  un- 
able to  remember  in  what  case.  He  testified  on  cross-ex- 
amination that  he  knew  that  Isabelle  Campbell  was  the 
wife  of  John  Campbell,  and  he  knew  that  the  mother 
was  Sarah  Campbell;  that  he  had  served  several  papers 
upon  John  Campbell;  that  he  served  this  one  in  the  fore- 
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noon ;  that  he  had  27  people  to  serve  on  the  trip  he  made. 
Both  plaintiff  and  Sarah  Campbell  were  present  in  court, 
ajid  he  indentified  plaintiff  as  the  young  lady  he  served. 

An  answer  was  filed  in  the  foreclosure  case  by  Corey 
&  Stewart,  purporting  to  be  on  behalf  of  all  the  defend- 
ants. One  of  the  lawyers  appeared  on  behalf  of,  the 
defendants  at  the  trial,  and  received  notice  of  the  mo- 
tion for  confirmation  and  for  deficiency  judgment.  Mr. 
Stewart  testified  that  he  had  several  conversations  with 
John  Campbell  about  the  case  over  the  telephone,  and 
that  John  Campbell  had  talked  to  him  several  times 
about  representing  both  him  and  his  wife;  that  when 
Campbell  was  told  the  fee  would  be  $25,  and  asked  if  he, 
wished  a  stay  to  be  filed,  he  said  he  would  go  and  sec 
his  wife  about  it,  but  witness  never  heard  from  them 
afterwards. 

It  is  apparent  that  plaintiff  and  her  husband  had 
talked  about  this  action  both  at  the  time  when  the  sum- 
mons was  received  and  afterwards.  The  impression  we 
draw  from  the  evidence  is  that  both  believed  they  had  no 
property  subject  to  an  execution,  and  hence  concluded 
to  pay  no  attention  to  the  suit. 

It  is  a  general  rule  that  a  court  of  equity  will  not  set 
aside  a  judgment  rendered  in  a  case  where  the  party 
complaining  had  full  notice  and  knowledge  of  the  pen- 
dency of  the  suit  and  took  no  steps  to  protect  his  in- 
terest at  that  time.  Dorwart  v.  Troyer,  2  Neb.  (Unof.) 
22;  Rowland  v,  Stwdiford,  78  Neb.  343;  Losey  v.  Neidig, 
52  Neb.  167. 

We  are  of  the  opinion  that  the  evidence  is  insufficient 
to  support  the  defenses  pleaded,  other  than  the  plea 
that  plaintiff  did  not  intend  to,  and  did  not,  bind  her 
after-acquired  property  when  she  signed  the  notes.  The 
proof  is  direct  and  undisputed  that  she  had  no  such 
intent  and  signed  no  such  agreement. 

Considering  all  the  facts,  the  judgment  of  the  district 
court  must  be 

Affirmed, 

Sedgwick,  J.,  not  sitting. 
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Ethel  Kerr,  appellee,  v.   Travelers  Insurance 
pany,  appellant. 
Piled  June  23,  1919.    No.  20947. 

Appeal:  Revehsal:  Law  of  the  Case.  Where  a  judgment  rend* 
a  verdict  directed  for  tbe  defendant  is  reversed  on  appe; 
this  court,  In  adopting  the  report  of  the  supreme' court  comn 
has  held  that  the  cause  should  be  submitted  to  a  Jury 
merits,  the  law  of  the  case,  as  thus  declared,  ordlnari: 
control  in  the  subsequent  trial  in  the  lower  court. 

Appeal  from  the  district  court  for   Douglas    co 
Charles  Leslie,  Judge.  Affirmed. 

Kennedy,  Holland,  DeLacy  £  Horan,  for  appelh 

Brome  d  Ramsey  and  J.  C.  Robinson,  contra. 

Letton,  J. 

Upon  a  former  appeal  from  a  judgment  for 
tiff  in  an  action  upon  a  policy  of  insurance,  a  jud{ 
in  favor  of  defendant  was  reversed.  A  new  tria! 
had,  and  from  a  judgment  then  rendered  in  fav 
plaintiff,  defendant  appeals.  It  appeared  that  t 
emptory  instruction  to  the  jury  to  find  for  the  defe 
had  been  given  by  the  district  cojirt,  and  judgmc 
dismissal  entered.  In  the  memorandum  opinion  b; 
Girr,  C.  (not  officially  reported)  reversing  the 
ment  and  remanding  the  case  for  a  new  trial, 
states  the  facts,  it  was  said:  "The  question  to  b 
termined  is  whether  there  is  sufficient  evidence  -i 
record  to  sustain  a  verdict  for  the  plaintiff,  eitht 
on  the  ground  that  the  policy  in  suit  was  reinstall 
upon  the  ground  that  reinstatement  was  waive 
the  defendant,  by  its  acts."  And  it  was  said  up< 
issue  as  to  reinstatement:  "We  think  there  is  suf 
evidence  in  the  record  to  warrant  a  finding  in  fa\ 
the  plaintiff." 
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Upon  the  question  of  waiver,  after  setting  forth  and 
considering  the  evidence  to  the  effect  that  a 
the  quarterly  premium  due  July  23,  1915,  wa 
the  insured  by  defendant's  Omaha  office  o 
1915,  it  was  said:  "Defendant's  employees 
of  the  Omaha  office  knew  that  the  insured  1 
for  reinstatement  on  the  regular  form  require 
holders  who  were  in  default  for  less  than  61 
had  no  reason  to  believe  otherwise  than  t 
sured  was  duly  reinstated  when  the  notice  i 
assessment  was  mailed  to  him.  In  the  state 
dence,  we  think  that  the  question  as  to  wheth 
ing  of  the  notice  of  the  July  quarterly  prerr 
fondant  to  insured  constituted  a  waiver  on 
the  defendant  was  a  question  of  fact  which  t 
been  submitted  to  the  jury."  These  statement 
the  law  of  the  case. 

Upon  the  first  point  the  court  instructed  ' 
follows:  "In  this  behalf,  you  are  instruct 
defendant  could  not  arbitrarily  refuse  to  roi 
policy  upon  said  application,  and  if  the  i 
in  good  health  at  the  time  he  made  his  app! 
reinstatement,  then  it  was  the  duty  of  the  < 
reinstate  him,  provided  he  had  paid  the  deli: 
miums,  with  interest."  And  the  jury  were 
strutted  that  the  payment  of  the  past-due  pi 
checks,  their  acceptance  and  retention  by  ■ 
agent,  and  the  receipt  arid  retention  of  the  im 
constitute  sufficient  payment.  Upon  the  q 
waiver,  they  were  instructed  that  the  mail 
notice  of  the  July  premiums  would  not  ai 
waiver  of  the  prior  default  in  the  payment  c 
premiums,  unless  it  was  mailed  out  with  tli< 
of  so  doing,  or  with  the  intention  of  recoj 
policy  in  force,  and  the  sending  it  out  by  in 
or  mistake,  would  not  be  such  a  waiver.  T 
favorable  an  instruction  on  this  point  as  the 
could  ask.    The  bill  of  exceptions  in  the  fori 
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not  before  us.  While  there  is  some  evidence  that  the 
notice  was  sent  out  by  mistake,  or  inadvertence,  there 
was  other  evidence  in  the  record  which  tended  to  show 
that  the  policy  was  considered  and  treated  by  the  Omaha 
agency  as  in  full  force  until  a  short  time  before  the 
death  of  the  insured. 

Upon  the  issue  as  to  whether  deceased  was  in  good 
health  at  the  time  the  application  for  reinstatement  was 
made,  we  gather  from  the  briefs  that  there  was  new 
and  additional  evidence  at  this  trial.  The  evidence,  how- 
ever, indicates  that,  while  the  disease  from  which  the 
deceased  died  may  have  existed  at  the  time  the  applica- 
tion was  made,  it  may  also  have  developed  after  that 
time.  The  insured  was  apparently  in  perfect  health  and 
so  conducted  himself.  He  attended  a  dinner  dance  at  the 
country  club  the  next  night,  and  a  family  picnic  the  day 
following.  The  application  was  made  on  Friday,  and 
it  was  not  until  Tuesday  that  he  first  exhibited  symp- 
toms of  the  disease  of  which  he  afterwards  died.  There 
was  sufficient  evidence  to  sustain  the  verdict  of  the  jury 
on  this  point.  We  find  no  prejudicial  error  in  the  rec- 
ord. 

Affibmed. 

Morrissey,  C.  J.,  not  sitting. 


George  Richardson  Bogue   et  al.,  appellants,  v.  New 

York  Life  Insurance  Company,  appellee. 

Filed  Juke  23,  1919.     No.  20239. 

1.  Insurance:  Contract:  Payment  of  Premiums.  Upon  a  contract  for 
Insurance  from  year  to  year  for  a  specified  term,  and  payable 
upon  the  death  of  the  Insured  within  the  term,  a  provision  that 
it  shall  not  be  payable  unless  sucb  deatb  occurs  within  a  year 
For  which  the  premium  has  been  paid  is  binding  upon  the  parties. 

2,   :  :  .    In  such  policy,  the  agreement  that  such 

payment  by  the  Insurer  shall  be  "leas  any  Indebtedness  hereon 
in  the  company  and  any  unpaid  portion  of  the  premium  for  the 
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then  current  policy  year"  is  not  inconsistent  with  the  further 
condition  that  "the  payment  of  a  premium  or  instalment  thereof 
shall  not  maintain  the  policy  in  force  beyond  the  date  when  the 
next  premium  or  instalment  thereof  is  payable/' 

3.  :  Lapse.    A  provision  in  a  contract  of  insurance  that  the 

policy  after  it  takes  effect  as  aforesaid  shall  constitute  the  entire 
contract  between  the  parties  will  not  prevent  a  subsequent 
agreement  upon  sufficient  consideration  modifying  the  terms  of 
the  contract;  and  in  such  case,  if  the  time  of  paying  the  final 
instalment  of  the  annual  premium  is  afterwards  extended  to  a 
certain  day  by  agreement,  and  such  payment  is  not  made  as 
agreed,  the  policy  lapses. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.  Affirmed. 

Brown,  Baxter  &  Van  Dusen,  for  appellants. 

Switzler,  Goss  <&  Switder  and  James  H.  Mcintosh. 
contra. 

Sedgwick,  J. 

This  action  was  brought  in  the  district  court  for 
Douglas  county  by  the  guardian  on  behalf  of  the  minor 
children'  of  Charles  B.  Bogue,  Jr.,  upon  a  policy  of  in- 
surance upon  the  life  of  their  father.  A  jury  was  waived 
and  the  court  found  the  issues  in  favor  of  the  de- 
fendant, and  entered  a  judgment  of  dismissal.  The 
plaintiff  has  appealed.  The  policy  was  a  ten-year  term 
policy  for  $10,000,  payable  upon  the  death  of  the  in- 
sured within  the  ten-year  limitation.  The  premium  was 
payable  annually  in  advance.  The  first  premium, 
$133.60,  was  paid  for  the  year  commencing  July  27,  lf)()tf, 
and  for  subsequent  years  to  and  including  the  payment 
due  July  27,  1913.  Prior  to  July  27,  1914,  the  deceased 
received  from  the  company  a  memorandum  of  a  dividend, 
to  which  he  was  entitled,  in  the  sum  of  $27.40.  He  re- 
ceipted for  this  dividend  and  returned  the  receipt  to 
the  company  with  the  request  that  they  apply  it  on  the 
premium  due  July  27,  1914,  "and  give  me  as  much  time 
as  you  can  on  the  balance."  The  company  accepted  this 
proposition  and  inclosed  a  note  for  the  deceased  to  <*\e- 
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cute  to  the  company  for  $106,  the  remainder 
premium  lacking  20  cents,  and  asked  that  the  < 
send  the  20  cents  "to  make  the  note  for  even  c 
The  deceased  executed  the  note  and  inclosed 
cents  as  requested.  The  note  was  payable  by  i 
on  the  27th  of  November,  1914,  and  the  insured 
the  following  March  without  having  paid  the  no 
defense  of  the  company  is  that  by  the  terms  of 
tract,  which  included  the  application,  the  pol 
the  note  as  explained  by  a  receipt  accompany 
attached  to  the  note,  the  policy  terminated  by  i 
payment  of  the  note  wlvn  it  became  due.  The  tr 
found  for  the  defendant,  and  there  is  no  such  sul 
conflict  in  the  evidence  as  requires  a  review  of  tl 
The  question  presented  is  upon  the  eonstru 
the  contract.  The  note  and  the  -receipt  that  1 
pany  attached  thereto  both  recited:  "This  no' 
cepted  by  said  company  at  the  request  of  the 
together  with  Twenty-seven  &  60/100  Dollars 
on  tiie  following  express  agreement :  That  alth 
part  of  the  premium  due  on  the  27th  day  of  Ju 
under  policy  No.  4090238,  issued  by  said  compan; 
life  of  Charles  B.  Bogue,  Jr.,  has  been  paid, 
aiirance  thereunder  shall  be  continued  in  fort 
midnight  of  the  due  date  of  said  note;  that  if  t 
is  paid  on  or  before  the  date  it  becomes  due,  si 
ment,  together  with  said  cash,  will  then  be  ; 
by  said  company  as  payment  of  said  premium, 
rights  under  said  policy  shall  thereupon  be  t 
as  if  said  premium  had  been  paid  when  due; 
this  note  is  not  paid  on  or  before  the  date  it  beeoi 
it  shall  thereupon  automatically  cease  to  be 
against  the  maker,  and  said  company  shall  ret 
cash  as  part  compensation  for  the  rights  and  p: 
hereby  granted,  and  all  rights  under  said  poli 
bo  the  same  as  if  said  cash  had  not  been  paid 
agreement  made,  except  only  that  the  time  with: 
the  owner  may  make  a  choice  of  benefits  after  1 
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in  said  policy,  is  hereby  extended  for  three 
"ter  the  due  date  of  this  note,  but  no  longer." 
seem  that  this  language  would  be  decisive  of 
of  the  parties  unless  a  different  construction 
■d*  on  account  of  the  terms  and  conditions  of 
ation  and  policy. 

■plication  for  insurance  contained  the  provi- 
t  the  policy  after  it  takes  effect  as  aforesaid 
ititute  the  entire  contract  between  the  par- 
this  would  relate  to  the  contract  as  then  con- 
the  applieation  and  policy,  and  would  not 
modification  of  the  contract  afterwards  by 
t  of  the  parties  upon  sufficient  consideration, 
licy  provided  for  payment  upon  "due  proof 
tth  within  ten  years  from  the  date  this  policy 
>et,  of  Charles  B.  Bogue,  Jr.,  herein  called 
id,  ten  thousand  dollars  less  any  indebtedness 
the  company  and  any  unpaid  portion  of  the 
for  the  then  current  policy  year."  The  con- 
f  the  plaintiff  is  that  this  provision  of  the 
ajether  with  the  payment  of  $27.60,  made  the 
iding  for  the  year  beginning  July  27,  1914, 
■ight  on  the  part  of  the  company  to  deduct  the 
r  of  the  premium  for  that  year  from  any  lia- 
;he  company  upon  the  policy.  But  the  policy 
;ded:  "Except  as  to  the  period  of  grace  herein 
the  payment  of  a  premium  or  instalment  tliore- 
lot  maintain  the  policy  in  force  beyond  the 
n  the  next  premium  or  instalment  thereof  is 
'  When  the  $27.60  was  offered  as  part  payment 
;mium  for  the  ensuing  year,  the  company  might 
sted  that  the  remainder  of  the  premium  then 
id,  or  it  might  accept  the  amount  tendered  and 
e  time  of  payment  of  the  remainder.  Nebraska 
ns.  Co.  v.  Christiensen,  29  Neb.  572.  By  special 
t  it  accepted  the  amount  tendered  and  ex- 
e  time  of  payment  of  the  remaining  "instalment 
as  evidenced  by   the  note  and  special  agree- 
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ment  accompanying  it,  and  this  would  "not  maintain 
the  policy  in  force  beyond  the  date  when"  the  instal- 
ment was  "payable/1  The  insured  received  full  value 
for  the  $27.60  payment  by  maintaining  the  policy  in 
force  one-third  of  the  ensuing  policy  year  upon  pay- 
ing much  less  than  one-third  of  the  annual  premium, 
and  this  agreement  furnished  a  sufficient  consideration 
for  the  note  which  by  its  express  terms  enabled  the 
insured  to  delay  payment  of  the  premium  due,  and  in 
case  of  his  decease  before  the  maturity  of  the  note  the 
company  might  deduct  the  amount  of  this  unpaid  por- 
tion of  the  premium  from  its  liability  upon  the  policy. 

If  there  was  doubt  about  the  proper  construction  of 
these  provisions  of  the  application  and  policy,  the  con- 
tract executed  when  the  part  payment  was  received  is 
a  clear  and  final  construction  of  the  contract  by  the 
parties.  This  is  a  contract  for  insurance  from  year  to 
year,  for  ten  years,  and  is  only  payable  in  case  of  death 
of  the  insured  within  the  ten-year  period,  and  within 
the  year  for  which  the  agreed  premium  has  been  paid, 
and  without  further  payment  only  to  the  date  when 
any  "instalment"  of  the  annual  premium  is,  by  some 
special  agreement  of  the  parties,  made  payable. 

The  final  instalment  of  the  premium  for  the  current 
year  being  past  due  and  unpaid,  the  policy  was  not  in 
force  at  the  time  of  the  decease  of  the  insured. 

The  judgment  of  the  district  court  is 

Affirmed. 

Dean,  J.,   dissents. 


Elmer  Parks,  appellee,  v.  W-  H.  Burnet,  defendant: 
Alice  Smith  Goodnow  et  al.,  appellants. 

Filed  June  23,  1919.    No.  20457. 

1.  Wills:  Contract  to  Devise:  Validity.  An  agreement  to  take  a 
aix  year  old  boy  "as  a  son"  and  give  him  "a  child's  share  of  my 
property"  is  sufficiently  definite  as  to  what  the  hoy  is  to  receive 
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le  contract  on  bis  part.  The  fact  that  a 
.ted  by  will,  or  that  it  is  uncertain  how 
rill  be  to  inherit  the  property,  doeH  not 
)id  for  uncertainty. 

mucT:  Pbbfobmance.  If  such  contract  Is 
r  proved,  and  substantial  performance  Is 
equivocal  evidence,  it  has  the  same  force  as 


district    court  for  Cedar  county: 
.    Affirmed. 

M,  Sheets  and  B.  Ready,  for  ap- 


;  was    sis    years  old,  his    mother 
j  place  him  in  the  home  of  Jay  L. 
there  until  he  was  24  years  old — 
after  Smith's  decease  he  hrought 
at  the  contract  hetween  his  mother 
nith  should  take  the  plaintiff  as  his 
ie  plaintiff  should  have  a  child's 
The    trial  court  found  the  issues 
the  defendants  have  appealed, 
ion  presented  is  on  the   sufficiency 
eneral   demurrer  was  filed,  which 
n »s>  v.^nui™,  ouu  mi,  is  insisted  that  this  was  erroneous, 
and  that  the  petition  does  not  state  a  cause  of  action. 
The  allegation  of  the  petition  is:  "That  during  the  fall 
and  winter  of  1893  the  said  Jay  L.  Smith,  heing  anxious 
to  get  a  boy,  requested  of  the  plaintiff's  mother,   and 
also  her  parents,  the  privilege  of  taking  this  plaintiff, 
who  was  then  a  mere  boy  about  six  years  old,  and  rais- 
ing and  bringing  him  up  just  as  though  he  was  his  own 
son  and  to  do  by  him  as  though  he  was  his  own  child. 
That  the  plaintiff's  mother,  being  a  widow  with  small 
and  scant  means,    carefully  and    fully    considered    the 
matter,  and  having  full  and  great    confidence  that  the 
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would  receive  at  the  hands  of  the 
ad  his  wife  Flora  E.  Smith,  the  lo 

which  is  due  from  parents  to  chil 
equest,  but  only  upon  the  well-und 
at  the  said  Jay  L.  Smith  and  Flo 
ceive  and  take  the  plaintiff  as  thei 

he  have  their  love  and  affection, 
i  of  the  said  Jay  L.  Smith  the  pla 
le  child's  share  of  his  property  just 
own  son."  The  substance  is  tha 
:o  have  the  boy,  six  years  old,  to 
j  was  his  own  son  and  treat  him  as  1 
.  his  mother  consented  to  Smith 
m  the  well -understood  condition  th; 
ivould  take  the  child  as  their  own  cl 
should  receive  a  child's  share 
as  though  he  was  Smith's  own  i 
the  other  parts  of  the  petition  are 

this  understanding  the  deceased  t( 
emained  in  their  family  until  he  ■ 
It  is  possible  that  the  petition  mig 
3  a  motion  to  make  it  more  definite 
innot  be  found  that    it    wholly  fai 

action  under  our  former  decisio 
e  principal  contention  is  that  the 
cient  to  support  the  .decree.  Wl 
n  into  the  Smith  family,   the  fam 

and  his  wife.  They  had  no  cbildrt 
children  of  their  own.     The  defem 

and  sisters  of  Smith  and  the   ch 
rothers  and  sisters.    The  plaintiff'* 
ith  testified  as  to  the  arrangement    wueu  tut* 
taken  into  the  family.    There  is  no  other  direct 

as  to  the  understanding  of  the  parties  at  the 
leir  evidence  is  that  the  Smith  family  had  heard 
jy,  and  that  his  mother  was  a  widow  with  other 

and  they  wrote  a  letter  to  his  mother  request- 
lterview  and  to  see  the  boy.    In  answer  to  this 
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mother  took  the  boy  to  the  Smith  home  and 
rnientfl  were  made.  Mr.  and  Mrs.  Smith  agreed 
would  treat   this   boy   as  their  own  son,  and 

remained  with  them  as  their  son  he  should 
dld's  share  in  the  property."  It  is  seriously 
that  this  evidence  as  to  what  he  should' have 
finite  to  amount  to  a  contract.  It  is  urged 
Id  has  no  share  in  his    parents'  property    if 

see  fit  to  dispose  of  the  property  otherwise, 

Smith  and  his  wife  were  then  young  people 
ndefmite  and  uncertain  as  to  what  any  par- 
d's  share  would  be  if  there  should  be  other 
Tf,  however,  we  apply  the  rule  of  construing 
ct    as  the    parties  themselves  then  evidently 

it,  and  intended,  these  objections  are  not 
If  the  agreement  to  treat  this  boy  as  his 
■■e  him  a  child's  share  of  the  property  would 
t  the  Smiths  from  disposing  of  their  prop- 
art  thereof  to  others  by  will,  it  at  least  was 

o  a  contract  to  make  him  an  heir,  and,  as  such, 
nherit  with  other  heirs,  if  any,  such  property 
iwned,  undisposed  of,  at  his  death.  The  evi- 
s  that  Smith  was  very  much  attached  to  this 
at  he  was  not  on  good  terms  with  his  brothers 
,  but  declared  that  none  of  thctn  should  ever 
art  of  his  property.  To  treat  him  as  his  son 
m  a  child's  share  in  the  property  means  that 
mid  inherit  as  though  he  was  their  own  child, 
iiivalent  to  a  formal  legal  adoption,  provided 
jy  and  his  mother  performed  their  part  of 
t*  which  the  mother  had  made.  The  evidence 
mt  Smith  and  his  wife  regarded  this  boy  as 
nd  that  the  boy  so  regarded  it.  At  the  time 
>tion  Mr.  Smith  had  very  little,  if  any,  prop- 
boy  was  an  active,  energetic,  and  dutiful  boy. 
ired  some  land,  farmed  it,  and  developed  it. 
elf  was  not  able  physically  to  do  much  farm 
the  boy  was  vigilant,  active,  and  competent, 
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and    they    were    successful  in    accumulating 
continuing  in  the  same  manner  until  the  hoy  w 
old  and  was  married,  and  then  they  all  move 
and    Smith  and  the  young  man  established 
in  town  in  the  name  of  "J.  L.  Smith  &  Son." 

This  court  has  been  frequently  required  1 
and  apply  our  statute  of  frauds.  Its  applicati 
of  this  character  has  been  pretty  thoroug] 
in  Kofka  v.  Rosicky,  41  Neb.  328,  and  other  sii 
The  contract  must  be  definite,  and  must  be  cl 
ed.  If  there  is  but  one  witness  to  the  terms 
tract,  the  circumstances  of  entering  into  tl 
must  be  entirely  consistent  with  its  existence 
to  by  this  witness.  The  proof  of  part  perform 
section  2626,  Rev.  St.  1913,  must  be  clear  ant 
cal,  and  such'  part  performance  must  be  wit 
sufficient  consideration  and  he  so  related  to  t 
as  to  render  it  clear  that  it  was  performed 
ence  to  the  contract. 

When  the  evidence  is  clear  and  satisfactor; 
of  a  court  of  equity  is  also  clear.  The  law 
lant  to  guard  against  the  fraud  of  designr 
who  may  obtain  the  consideration  for  a  verbal 
without  tfie  intention  of  performing  as  agr< 
obtain  something  for  nothing,  as  it  is  to  p 
taining  property  by  false  testimony  of  the  e 
a  contract  that  was  in  fact  never  made. 

In  this  case  we  have  the  evidence  of  two  w 
the  contract,  one  of  whom  is  apparently  wh 
forested.  The  circumstances  render  it  high! 
that  such  a  contract  would  be  in  the  intet< 
parties  to  it.  The  performance  of  the  conti 
plaintiff  is  equally  clear.  He  performed  all  i 
son  until  he  became  of  age,  without  wages  or 
pensation  than  his  support  and  the  kindness 
tectors,  and  was  regarded  as  a  son  by  both  M: 
Smith.  If  we  say  that  he  might  have  done  i 
the  benefits  he  received  while  rendering  thot 
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Sedgwick,  J. 

Cirino  Dimauro,  an  employee  of  the  d 
pany,  was  struck  by  an  engine  of  the 
killed  in  its  yards  in  GibBon,  Nebraska;  an< 
trator  of  his  estate  brings  this  action  to  ret 
under  the  federal  employers'  liability  a 
provides  for  liability  "for  such  injury  01 
ing  in  whole  or  in  part  from  the  neglige 
the  officers,  agents,  or  employees  of  such 
reason  of  any  defect  or  insufficiency,  du< 
thence,  in  its  cars,  engines,  appliances,  mat 
roadbed,  works,  boats,  wharves,  or  othei 
35  TT.  S.  St.  at  Large,  ch.  149,  sec.  1,  p.  65. 
the  federal  courts  have  so  construed  this 
is  no  liability  thereunder  without  proof 
of  the  defendant  which  was  the  proximat 
injury  complained  of.  In  Missouri,  K.  < 
Foreman,  174  Fed.  377,  the  law  is  Btated  : 
to. be:  "The  fact  of  an  accident  in  wh: 
employee  is  injured  carries  with  it  no  pi 
negligence  on  the  part  of  the  company;  bt 
render  it  liable,  some  specific  act  of  ne 
be  affirmatively  shown."  And  in  the  opini 
' '  It  was  incumbent  upon  plaintiffs,  before 
could  be  had,  to  both  allege  and  prove, 
cause  which  operated  to  produce  the  de 
that  such  cause  had  its  origin  in  some  sp 
ticular  negligent  act  of  the  defendant, 
of  which  it  was  legally  liable."  The  ml 
is,  in  that  case,  quoted  from  an  opinion  c 
court  of  the  United  States,  in  Patton  v. 
Co.,  179  U.  S.  658,  by  Justice  Brewer 
of  accident  carries  with  it  no  presumption 
on  the  part  of  the  employer,  and  it  is  an  a 
for  the  injured  employee  to  establish  that 
has  been  guilty  of  negligence.  Texas  &  F 
v.  Barrett,  166  U.  S.  617.  "  *  •  It  it 
for  the  employee  to  show  that  the  emplo 
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been  guilty  of  negligence;  the  evidence  must  point  to 
the  fact  that  he  was.  And  where  the  testimony  leaves 
the  matter  uncertain  and  shows  that  any  one  of  half  a 
dozen  things  may  have  brought  about  the  injury,  for 
some  of  which  the  employer  is  responsible  and  for 
some  of  which  he  is  not,  it  is  not  for  the  jury  to  guess 
between  these  half  a  dozen  causes  and  find  that  the  negli- 
gence of  the  employer  was  the  real  cause,  when  there 
is  no  satisfactory  foundation  in  the  testimony  for  that 
conclftsion.  If  the  employee  is  unable  to  adduce  suffi- 
cient evidence  to  show  negligence  on  the  part  of  the  em- 
ployer, it  is  only  one  of  the  many  cases  in  which  the 
plaintiff  fails  in  his  testimony,  and  no  mere  sympathy 
for  the  unfortunate  victim  of  an  accident,  justifies  any, 
departure  from  settled  rules  of  proof  resting  upon  all 
plaintiffs."  Seaboard  A.  L.  JR.  Co.  v.  Horton,  233  U.  S. 
492,  501,  502.  The  allegation  in  the  petition  is  that  the 
"company  so  carelessly  and  negligently  operated, 
through  its  agents,  the  engine  hereinbefore  referred  to 
and  described,  along  the  main  line  of  its  railroad  at  a 
careless  and  high  rate  of  speed  and  without  giving  any 
signals,  either  by  whistle  or  bell,  to  said  Cirino  Di- 
mauro.  That  the  said  railroad  company,  with  its 
engine,  did  on  the  date  hereinbefore  mentioned,  at  9 
a.  m.,  run  over  and  instantly  kill  the  said  Cirinq 
Dimauro."  There  is  no  other  allegation  of  negligence 
or  misconduct  of  any  kind  on  the  part  of  the  railroad 
company,  or  of  any  defect  or  insufficiency  due  to  negli- 
gence of  the  defendant. 

The  court  instructed  the  jury  to  find  a  verdict  for  the 
defendant,  and  the  question  presented  is  whether  there 
is  sufficient  evidence  that  the  engine  was  being  run  at  a 
careless  and  high  rate  of  speed,  or  without  giving  any 
signal  by  whistle  or  bell,  from  which  the  jury  might 
find  negligence  on  the  part  of  the  defendant.  Our  at- 
tention has  not  been  called  to  any  evidence  of  a  higher 
rate  of  speed  than  from  four  to  five  miles  an  hour. 
There  is  direct  evidence  that  the  bell  was  automatically 


NEBRASKA  REPORTS. 


Koenigstein  t.  State. 


ringing  from  the  time  that  the  engine  "Btartec 
One  witness,  who  was  working  in  the  yards  k 
was  questioned  by  the  plaintiff,  and  answered, 
"Q.  What  were  you  doing!  A.  I  was  cle 
off  the  switches.  Q.  On  the  main  track  01 
track!  A.  On  the  main  line  of  the  station 
the  engine  come  through  the  switch,  or  pass 
the  switch,  and  was  it  on  the  main  track  whe 
yon?  A.  I  was  just  raising  myself  up  to  U 
rest,  and  I  saw  the  engine  coming,  going  towf 
on  the  main  line.  Q.  Did  you  hear  this  engii 
signal  of  any  kind  prior  to  the  time  it 
station  at  Gibson,  Nebraska  T  If  so,  what  kir 
did  it  give?  A.  Didn't  heard  none  signal* 
you  hear  it  whistle!  A.  No,  air;  nothing.  C 
hear  the  bell  ring!  A.  No,  sir."  Other  witi 
fied  in  the  same  manner,  but  no  witness  test: 
ly  that  the  hell  was  not  ringing,  or  even  that 
tion  was  attracted  to  the  matter  and  that  '. 
recollection  of  hearing  the  bell.  Such  testi 
not  contradict  the  positive  evidence  that  tl 
ringing.  Kielbeck  v.  Chicago,  B.  <£  Q.  R.  C 
571;  Hoffard  v.  Illinois  C.  R.  Co.,  138  la.  54 
A.  n.  s.  797. 

Ah  there  was  not  sufficient  evidence  to 
finding  of  negligence  on  the  part  of  the  defen 
was  the  proximate  cause  of  the  injury,  the 
right  in  instructing  a  verdict  for  the  defen< 

The  judgment  of  tfae  district  court  is 
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.  Criminal  Law:  Evidence:  Admissibility.  When  a  witness  has 
besB  previously  examined  in  open  court  with  the  opportunity  far 
cross-examination,  which  has  been  fully  availed  of,  and  the  wit- 
ness cannot  be  precured  for  examination  at  the  second  trial,  the 
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evidence  so  given  upon  a  former  trial  for  the  same  offense  may 
be  used  on  the  second  trial. 

2.  : :  .    In  such  case,  it  must  affirmatively  appear 

that  the  personal  attendance  of  the  witness  at  the  trial  cannot 
he  had. 

:  :  :  Discretion  op  Coubt.    This  question  is  in 

the  sound  discretion  of  the  trial  court,  and  that  discretion  will  not 
be  interfered  with  upon  appeal  unless  an  abuse  of  discretion  is 
affirmatively  shown. 

:    Reasonable   Doubt:    Instruction.     In  a  criminal   trial, 

it  is  error  to  instruct  the  jury  to  take  into  consideration  "all 
the  circumstances'  established  beyond  a  reasonable  doubt  by  the 
evidence,  bearing  on  the  respective  questions  and  facts  testified 
to  by  the  witnesses." 

:  :  Proof.  The  ultimate  facts  necessary  to  a  con- 
viction must  be  established  beyond  a  reasonable  doubt,  but  it  is 
not  necessary  that  the  minor  circumstances  relied  on  by  the  state 
to  establish  such  ultimate  facts  should  be  proved  with  the  same 
degree  of  certainty. 

:  Evidence:  Repetition.  If  a  witness  in  rebuttal  is  er- 
roneously allowed  to  repeat  the  evidence  given  by  him  in  his 
direct  examination,  such  error  will  not  require  a  reversal  unless 
it  affirmatively  appears  that  the  defendant  may  have  been  preju- 
diced thereby. 

:    Exclusion  of  Evidence.     It  is  not  reversible   error  to 

refuse  to  allow  proof  of  matters  that  are  conceded  by  all  parties. 

:  Motion  to  Acquit.    A  motion  to  direct  an  acquittal  should 

not  be  sustained  if  the  evidence  is  such  that  reasonable  minds 
might  differ  as  to  the  guilt -of  the  defendant  under  the  evidence, 
and  instructions  of  the  court. 

Ebbob  to  the  district  court  for  Madison  county :  Anson 
A.  Welch,  Judge.    Affirmed. 

Reese  &  Stout  and  Jack  Koenigstein,  for  plaintiff  in 
error. 

Willis  E.  Reed,  Attorney  General,  Charles  S.  Roe  and 
M.  D.  Tyler,  contra. 

Sedgwick,  J. 

The  defendant  was  convicted  of  accepting  a  bribe  from 
Nannie  Meyers,  who  was  keeper  of  a  house  of  prostitu- 
tion at  Norfolk,  while  he  was  county  attorney,  in  con- 
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sideration  of  protecting  her  from  prosec 
lation  of  the  law.  A  former  conviction  i 
information  was  reversed  by  this  court. 
In  that  opinion  the  nature  of  the  evide 
of  the  charge  is  fully  stated,  and  the  e^ 
second  trial  is  similar  in  character.  The 
Meyers  was  not  present  in  court  at  the 
evidence  given  upon  the  former  trial  wai 
allowed  to  be  read  in  evidence  over  the  o 
defendant. 

The  first  question  now  presented,  and 
cipally  relied  upon  in  the  brief  of  defe: 
the  competency  of  this  evidence.  The  com 
vision  that  "the  accused  shall  have  the 
to  meet  the  witnesses  against  him  face  to 
art.  I,  sec.  11)  guarantees  a  very  impoi 
the  protection  of  the  defendant.  When 
been  previously  examined  in  open  court 
portunity  for  cross-examination,  which, 
availed  of,  and  the  witness  cannot  be 
examination  at  the  second  trial,  the  evi' 
upon  a  former  trial  for  the  same  offense 
held  to  be  competent,  and  may  be  necess; 
a  failure  of  justice.  Hair  v.  State,  16  '. 
important  question  in  such  a  case  is  whetl 
ly  appears  that  the  personal  attendance 
at  the  trial  cannot  be  had.  If  it  appears  th 
attendance  of  the  witness  might  have  bei 
diligence  on  the  part  of  the  prosecution, 
the  former  evidence  will  not  be  allowed,  ai 
probable  that  the  witness  may  be  found 
ination  be  had  in  open  court  within  a  r* 
the  trial  will  ordinarily  be  delayed  for  thi 
this  case  the  trial  had  been  adjourned  i 
term  of  court  and  an  order  had  been  er 
witnesses  for  the  state  should  give  ai 
for  their  appearance  at  the  trial.  Pu: 
order,  the  witness  in  question  had  deposite 
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amount  of  the  required  recognizance  as  fixed  by  the  court 
in  lieu  of  bond.  When  she  failed  to  appear,  a  formal 
forfeiture  of  her  recognizance  was  entered  and  the  money 
paid  into  court.  The  case  had  been  set  down  for  trial 
on  Monday,  the  18th  of  February,  1918,  and  on  Friday, 
the  15th,  a  subpoena  was  issued  for  this  witness  and 
placed  in  the  hands  of  the  sheriff  for  service.  This  sufc- 
pcena  was  returned  by  the  sheriff,  and  on  the  return  it 
was  said  that  after  diligent  search  the  witness  could 
not  be  found.  On  Monday,  the  18th,  a  capias  was  issued 
for  this  witness,  and  again  returned  by  the  sheriff  that 
he  was  unable  to  find  the  witness.  The  sheriff  was  also 
examined  as  a  witness,  and  testified  that  he  went  to 
the  residence  of  the  witness,  and  found  no  one  there 
and  the  doors  were  locked,  and  that  he  had  made  in* 
quiries  in  regard  to  the  whereabouts  of  the  witness,  and 
was  unable  to  find  her.  There  was  also  evidence  that 
the  witness  had  recently  been  known  to  be  in  places 
outside  of  the  state  of  Nebraska.  It  is  strenuously  in- 
sisted that  under  these  circumstances  it  was  an  abuse  of 
discretion  on  the  part  of  the  trial  court  to  permit  the 
reading  of  the  former  testimony.  It  appears  that 
there  are  different  statutes  in  the  various  states  in  re- 
gard to  reading  former  testimony  of  an  absent  witness. 

"If  the  witness  has  disappeared  from  observation,  he 
is  in  effect  unavailable  for  the  purpose  of  compelling 
his  attendance.  Such  a  disappearance  is  shown  by  the 
party's  inability  to  find  him  after  diligent  search.  The 
only  objection  to  recognizing  this  ground  of  unavailabili- 
ty is  the  possibility  of  collusion  between  party  and  wit- 
ness; but,  supposing  the  court  to  be  satisfied  that  there 
has  been  no  collusion  and  that  the  search  has  been  bona 
fide,  this  objection  loses  all  its  force.  For  former  testi- 
mony this  cause  of  unavailibility  has  long  been  recogniz- 
ed." 2  Wigmore,  Evidence,  sec.  1405. 

In  17  C.  J.  pp.  240-242,  it  is  said:  "The  discretion  of 
the  court  is  very  broad  in  determining  questions  relating 
to  the  reception  of  evidence  and  is  reviewable  only  for 
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abuse.  The  broadest  application  of  this  p 
the  rulings  of  the  trial  court  on  the  rele 
dence,  especially  with  respect  to  its  remot 
ly,  the  trial  eourt's  rulings  on  the  adinis 
cumstantial  evidence  are  treated  with  gre 
the  general  rule  applies  with  peculiar  fp 
ception  or  rejection  of  testimony  given 
ceedings.  •  *  •  Similarly,  it  is  pecul 
ince  of  the  trial,  as  distinguished  from 
court  to  pass  on  the  preliminary  proof 
the  admission  of  certain  kinds  of  evident 
dence  received  in  prior  proceedings,  dyinj 
and  secondary  evidence  generally." 

This  presents  two  very  important  quest 
the  officer  and  prosecuting  attorney  a 
faith  in  attempting  to  find  this  witness 
her  at  the  trial;  (2)  Is  there  any  ground  t 
the  defendant  connived  at  her  absence?  T 
agree  that  the  matter  of  allowing  the  fc 
to  be  read  is  in  the  discretion  of  the  trial 
the  two  foregoing  propositions  that  are  v 
in  this  case,  the  necessity  of  leaving  the 
discretion  of  the  trial  court  is  very  aj 
trial  judge,  knowing  the  witnesses,  know 
dence  has  been  offered,  and  knowing  the 
appearance  of  the  parties  and  the  facts  si 
trial  so  far  as  it  has  gone,  can  form  an 
whether  the  prosecuting  attorney  and  offii 
in  good  faith  and  are  unable  to  find  the  \ 
her  presence  is  not  available.  And,  if  t 
sees  the  conduct  of  the  defendant  and  hi 
knows  all  the  conditions  surrounding  th> 
estimate  whether  there  is  a  probability  tr 
ant  at  least  consented  to  her  being  absent, 
therefore,  all  will  agree  that  we  ought  : 
the  action  of  the  trial  judge  upon  sue) 
this,  unless  the  facts  proved  make  it  clear 
he  has  abused    his    discretion.     We    car 
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as  such  an  abuse  of  discretion  as  to  i 
1.  The  evidence  was  very  important. 
,  there  was  probability  of  a  failure  c 
other  hand,  the  right  to  have  the  witnes 
t  with  opportunity  to  cross-examine,  ai 
er  evidence  if  necessary — a  right  givei 

by  our  fundamental  law — cannot  be  li. 
d.  This  witness  had  been  going  from 
thin  and  without  the  state  for  some  tii 
J,  and  yet  no  attempt  was  made  to  1 
lerved.  Was  the  state  attempting  tc 
cross-examination  and  so  avoid  the  ri 
g  evidence  which  might  have  been  diffej 
ner  trial,  or  was  the  defendant  in  collu 
less  for  the  very  purpose  of  avoiding 

The  trial  court  had  named  the  prope 
ndertaking  necessary  to  procure  the  a 
witness  at  the  trial,  and  she  had  depos 

as  a  guaranty  that  she  would  be  pn 
's  before  the  time  set  for  trial, '  the  pr 
j   had  called  this  witness  at  the  telep 

assured  him  that  she  would  be  presen 
ed  to  appear,  a  writ  was  issued,  and  tl 
i  that  she  could  not  be  found.  Her  de 
d  and  her  evidence  at  the  former  tria 
f  on  the  trial.    Such  conditions  clearl 

■  the  exercise  of  the  discretion  of  the  ti 
court    instructed    the    jury:    "In    de 

■  or  not  the  defendant  is  guilty  of  tt 
in  any  count  of  the  indictment,  you  wil 

deration  all  the  evidence  bearing  then 
by  the  court  during  the  progress  of 
ricken,  and  all  the  circumstances  estab 
reasonable  doubt  by  the  evidence,  beari 
ive  questions  and  facts  testified  to  by 
'  The  instruction  is  without  doubt  err 
lie  each  and  every  ultimate  and  esse; 
ry    to  a  conviction  in    a    criminal  cast 
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established  beyond  a  reasonable  doubt, 
viotion  depends  entirely  on  different  cin 
ranged  linkwise,  connecting  the  defendant 
charged,  yet  it  is  not  necessary  that  the 
stances  relied  on  by  the  state  to  establish 
and  essential  facts  should  be  proved  wit] 
gree  of  certainty,  as  some  of  these  may 
and  yet  those  essential  to  conviction 
other  evidence  beyond  a  reasonable  do 
Cohen,  75  Am.  St.  Rep.  213  {108  la.  208). 
it  is  said:  "It  is  not  necessary  that  each  e 
the  chain  of  circumstances  solely  relied 
the  accused  with  the  commission  of  the 
separately  considered,  be  found  beyond  re. 
Such  a  fact,  though  having  little  to  si 
standing  alone,  may  derive  such  suppor 
immediately  connected  therewith  as  to  ex 
of  its  existence." 

The  conviction  in  this  case  did  not  in 
pend  "entirely  on  different  circumstances, 
wise,  connecting  the  defendant  with  the  ei 
There  were  "minor  circumstances  relied  < 
to  establish  the  ultimate  and  essential 
oases  are  cited  in  the  opinion  above  re 
in  the  note  in  the  American  State  Repoi 
the  proper  application  of  the  rule  that  t 
defendant  in  a  criminal  prosecution  must 
beyond  reasonable  doubt.  The  error  in  t 
was  principally  prejudicial  to  the  prose 
were  many  circumstances  in  the  eviden 
which  taken  by  itself  was  established  bey> 
doubt,  and  yet,  considered  together  the 
circumstance  upon  the  evidence  relating 
cumstances  in  the  case  is  not  to  be  disrej 
we  consider  the  character  of  the  evidence 
defendant  and  the  instructions  of  the  co' 
bearing  upon  the  presumptions  of  inno< 
burden  of  proof,  it  does  not  so  clearly  ai 
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have  been  prejudiced  by  the  instruction 
reversal  on  that  account, 
as  made  by  the  defense  to  impeach  one 
3  for  the  prosecution.  The  foundation 
iment  appears  to  have  been  laid  in  the 
n  of  the  witness,  who  denied  that  he  had 
ients  attributed  to  him.  After  the  de- 
roduced  evidence  tending  to  show  that 
had  been  made  by  the  witness,  the  pros- 
ved  to  recall  the  witness  in  rebuttal,  and 
hat,  as  the  witness  simply  reiterated  his 
.  erred  in  allowing  him  to  be  recalled  in 
e  objection  of  the  defendant.  If  this 
fell  founded,  it  would  follow  that  the  re- 
ly  was  unnecessary,    and  in  that  sense 

in  what  manner  it  prejudiced  the  de- 
ointed  out  in  the  briefs, 
ed  that  the  court  refused  to  allow  the 
ove  that,  while  he  was  necessarily  ab- 
ate, "he  arranged  with  his  brother,  Mr. 
>in,  a  member  of  the  bar,  to  look  after 
:s  of  Madison  county."  It  is  admitted 
defendant  was  absent,  his  brother  did 
usiness,  including  his  duties  as  county 
her  he  was  regularly  appointed  by  the 
he  county  commissioners  to  do  so  would 
material. 

aperly  refused  the  defendant 's  motion 
-erdict,  and,  as  we  have  found  no  prej- 
quiring  a  reversal,  the  judgment  of  the 

Afpibmbd. 
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CABL  0.   SfHI-ANBUSCH,  APPELLEE,  V.   FRED 

APPELLANT. 

Piled  Jvni  23,  1919.     No.  20910. 

1.  Appeal:  Ahb  rr  ration  :  ErFiCT.  When  an  ordii 
pending  In  this  court  on  appeal,  and  the  par 
settle  and  dispose  of  the  whole  controversey, 
aa  this  court  1b  concerned,  a  moot  case,  and  ' 
Investigated,  but  will  be  dismissed.  An  arb: 
statute,  without  order  of  court,  amounts  to  au< 

2. :    :    Dismibsal:    Law  or  the  Cas 

dismissal  becomes  the  law  of  the  case  and  w 
upon  appeal  from  a  subsequent  Judgment  of 
on  the  arbitration,  and  the  Judgment  of  the  < 
such  arbitration  will,  upon  appeal  to  this  cour 
though  there  had  been  no  prior  litigation  betwei 

3.  . :    Arbitration  ahd  Award:    Bill  op  Eii 

arbitration,  the  arbitrators  must  state  their  iii 
conclusions  of  taw.  When  the  agreement  for  a 
the  particular  questions  to  be  determined,  an 
n  tan  t  tally  meets  these  requirements,  and  evider 
the  district  court  upon  objection  that  the  aws 
this  respect,  and  such  evidence  is  not  preservi 
ceptlons,  we  cannot  And  that  the  court  erred  In 
sufficiently  specific  in  that  regard. 

4.   :    Waiver.     When  objections  raised   In  I 

discussed  in  the  brief,  they  will  ordinarily  be  co: 

Appeal    from   the  district    court  for 
Frederick  W.  Button,  Judge.    Affirmed. 

A.  M.  Post,  Frank  D.  Williams  and  ./. 
for  appellant. 

A.  E.  Garten  and  Vail  &  Flory,  contrt 

Sedgwick,  J. 

After  (his  appellee,  Carl  O.  Schlanbu 
an  appeal  to  this  court  from  a  judgment  : 
district  court  for  Boone  county  in  a  suit 
self  and  his   brother,  Fred    A.   Schlanl 
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brothers  agreed  to  submit  all  the  matters  between  them 
to  arbitration,  which  was  done,  and  the  findings  of  the 
arbitrators  were  filed  in  the  district  court.  The  fact 
of  this  arbitration  having  been  brought  before  this 
court,  the  judgment  that  had  been  entered  before  the 
arbitration  was  had  was  reversed,  and  that  cause  dis- 
missed. 102  Neb.  462.  Afterwards,  upon  the  application 
of  the  appellee,  the  district  court  entered  judgment  upon 
the  award  of  the  arbitrators,  and  the  appeal  is  from 
that  judgment. 

The  appellant  contends  that  "the  provision  for  arbi- 
tration of  pending  suits  by  order  of  court  is  mandatory 
and  exclusive,  and  its  observance  essential  in  order  to 
invest  the  proceeding  with  the  character  of  a  statutory 
arbitration. ' '  If  this  arbitration  had  been  while  the  case 
was  pending  in  the  district  court,  this  contention  would 
require  careful  consideration.  This  court,  however,  is 
without  original  jurisdiction  of  such  controversies  be- 
tween parties,  and  the  district  court  had  lost  jurisdiction 
of  the  matter  by  the  appeal  to  this  court.  When  an 
ordinary  law  action  is  pending  in  this  court  on  appeal, 
and  the  parties  by  agreement  settle  and  dispose  of  the 
whole  controversy,  it  becomes,  so  far  as  this  court  is 
concerned,  a  moot  case,  and  will  not  be  further  in- 
vestigated, but  will  be  dismissed.  An  arbitration  is  the 
most  formal  kind  of  agreement  to  adjust  matters  with- 
out further  litigation,  and,  when  the  controversies  be- 
tween the  parties  had  been  thus  disposed  of,  this  court 
dismissed  the  case  with  the  following  statement:  "The 
statute  provides  the  practice  in  the  court  to  which  the 
arbitration  is  returned,  and  that  practice  and  the  juris- 
diction of  the  district  court  therein  are  not  affected  by 
this  decision.  The  parties  cannot  longer  litigate  in  this 
case,  after  they  have  agreed  upon  the  matters  involved. ' ' 
This  is  "the  law  of  the  case,"  and  disposed  of  the 
litigation  and  relegated  the  parties  to  their  arbitration 
under  the  statute. 
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Fred  A.  Schlanbusch  filed  in  the  distr; 
jectious  to  the  arbitration,  assigning  three  g 
jection:  (1)  That  the  court  had  "no  jurii 
said  cause  and  the  subject-matter  there< 
the  evidence  is  insufficient  in  law  to  suppor 
and  the  findings  therein;"  and  {3)  "tha 
evidence  to  support  said  findings  and  said  a 
Carl  0.  Schlanbusch  filed  a  motion  to  co 
port  of  the  arbitrators,  and  for  judgment  1 

The  record  recites  that  on  the  24th  day  ■ 
"this  cause  came  on  to  be  heard  on  the  mo 
tiff  to  confirm  the  award,"  etc.,  that  trial 
the  issues  thus  presented.    Evidence  was  t 
court,  but  the  evidence  is  not  preserved  in 
ceptions,  and  is  therefore  not  before  us.    A 
had  taken  this  under  advisement,  Fred  A. 
filed  a  motion  to  set  aside  the  award,  and  i 
mental  motion  to  amend  objection  nuinbei 
motion  to  set  aside  the  award.    Additional 
taken  but  not  preserved  for  our  consideratic 
allowed  the  amendment  of  objection  17,  and  overruled 
the  objections  to  the  award,  with  "leave    to  attach  to 
his  said  objections  certified   copies  of  the  affidavits   of 
Fred  A.  Schlanbusch  and  S.  B.  Morehead,  clerk  of  dis- 
trict court,  and  the  same,  when  so  attached,  to  be  held 
and  considered   as   originals  thereof;"    but  no  effort 
was  made  to  preserve  the  oral  evidence  formally  taken. 
The  court  then  entered  an  order  confirming  the  award 
of  the  arbitrators.    Under  the  former  decisions  of  this 
court,  this  arbitration  is  to  be  considered  as  a  statutory 
arbitration  in  all  respects  as  though  there  had  been  no 
prior  litigation  between   the  parties. 

The  first  objection  now  insisted  upon  is  that  "the 
arbitrators  failed  to  separately  state  their  findings  of 
fact  and  conclusions  of  law."  This  is  necessary,  as  held 
in  Burkland  v.  Johnson,  50  Neb.  858.  The  agreement 
for  arbitration  specified  the  particular  questions  to  be 
determined,  and  the  award  substantially  meets  these  re- 
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quirements.  Upon  consideration  of  the  oral  testimony 
taken,  the  court  found  that  the  award  was  sufficiently 
specific,  and,  not  having  that  evidence  before  us,  we  can- 
not say  the  court  erred  iu  so  holding. 

Two  other  objections  are  suggested,  but  not  discussed 
in  the  brief,  and  we  have  discovered  no  sufficient  reason 
in  the  record  for  reversing  the  order  of  the  district  court 
in  overruling  those  objections. 

The   judgment  of  the    district   court  is 

Affirmed. 

Letton  J.,  not  sitting. 


William  Mtm.ee  v.  State  of  Nebraska. 

Filed  June  33,  1919.    No.  20939. 

1.  Criminal  Law:  Variance.  A  conviction  under  section  8767.  Rev. 
St.  1913.  defining  adultery,  will  not  be  set  aside  because  the  charge 
was  that  tbe  accused,  being  an  unmarried  man,  had  sexual  inter- 
course with  the  prosecuting  witness,  a  married  woman,  when  the 
evidence  showed  that  the  accused  was  a  married  man  aed  the 
woman  a  married  woman.    The  variance,  If  any,  would  be  harmless 

1.  :  Evidence.  The  charge  being  sexual  Intercourse  In  cir- 
cumstances constituting  adultery,  which  the  defendant  denied, 
the  state  was  permitted,  over  the  objection  of  defendant,  to  intro- 
duce his  alleged  child  In  evidence;  the  man  being  colored  and  the 
woman  and  her  huBband  white.  Held,  not  error.  In  the  circum- 
stances of  the  case,  tbe  evidence  was  properly  admitted  as  bearing 
upon  the  question  whether  the  accused  had  sustained  improper 
relations  with  the  prosecuting  witness. 

3.  Adultery:  Evidence:  Corbobohation.  Evidence  examined,  and  held 
that  the  evidence  of  the  prosecuting  witness  was  sufficiently  cor- 
roborated. 

Error  to  the  district  court  for  Lancaster  county;  Fred- 
erick E.   Shepherd,  Judge.    Affirmed. 


R.  J.  Green,  for  plaintiff  in  error. 
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A.  Davis,  Attorney  General,  John  B.  i 
e  W.  Ayres,  contra. 

,  J. 

nt  (plaintiff  in  error),  convicted  of  ad 

ice  is  urged  as  follows :  The  charge  w; 
lant,  "being  an  unmarried  man,"_  had 
!  with  the  prosecuting  witness,  a  "re 
It  is  urged  that  the  conviction  must 
lse  the  evidence  indicates  that  at  the  ti 
is  a  "married  man."  It  will  be  observ( 
ice  urged  is  quite  technical,  because,  f 
dpoint,  if  he  were  in  fact  married,  the  g 
!.  The  statute  (Rev.  St.  1913,  sec.  87* 
iultery,  in  one  clause  instances  the  case 
d  man"  sustaining  the  relation  w 
woman,"  but  in  another  clause  instant 
s  "married  man"  sustaining  the  relatio 
*oman,"  and  either  of  these  instances,  i 
described,  constitutes  the  offense  kno 
Vhile  it  is  true  that  the  accused  ought  no 
f  innocent,  and,  as  a  matter  of  procedure 
convicted  of  one  offense,  when  charge 
is  difficult  to  see  how  he  can  claim  prej 
ot  being  permitted  to  escape  convicti 
fact  which,  if  true,  does  not  acquit  ] 
:,  but  which  still  leaves  him  guilty  of  th> 
mmitted  under  circumstances  more  aggr 
charged.  We  are  of  opinion  that,  if  the 
lis  particular,  it  is  harmless  error, 
■ed  that  the  status  of  the  prosecuting  ■% 
.ed  woman  was  not  proved.  We  do  no1 
jo  find  without  invading  the  province 
!  evidence  does  not  show  that  the  defenc 
jlieved  that  she  was  a  widow. 
ised  is  a  colored  man.  The  woman  is 
with  the  time  during  which  the  illicit  r 
ned,  a  child  was  born.     This  infant  in 
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offered  as  corroborative  evide 
1  to  be  its  father.  This  is  assigned  as  error.  We 
held  that  this  is  not  ordinarily  permissible  in 
irdy  cases.  It  is  ordinarily  unnecessary,  and  ts 
operly  influence  the  jury  in  its  deliberations, 
ry  possible  that  in  this  case  it  should  not  have 
itted,  had  the  defendant  objected,  admitting 
time  that  the  prosecuting  witness  had  given  birth 
!hild  bearing  evidence  that  its  father  was  of  colored 
I.  There  was  evidence  that  he  was  at  her  house 
at  about  the  time.  We  are  of  opinion  that  the 
nee  was  properly  admissible  as  a  circumstance  bear- 
ipon  defendant's  guilt.  2  Ency.  of  Evi.  254;  Clark 
adstreet,  80  Me.  454. 

is  further  urged  that  the  evidence  of  the-  prosecut- 

vitness  is  not  corroborated.     The  woman's  son,    14 

i  old,  testified  that  the  accused  was  at  her  home 

,  both  in  daytime  and  nighttime,  showing  that  he 

opportunity  to  commit  the  offense.     The  circum- 

«s  were  suspicious,  and  the  fact  that  the  colored 

was  born  was  also  corroborative. 

The  defendant  raises  the  question  whether  one  of  the 

jurors,  a  man  of  foreign  birth,  was  an  elector.     It  is 

not  contended  that  he  was'otherwise  disqualified.     This 

is  an  objection  which  should  have  been  raised    at  the 

time  of  impaneling  the  jury.    Otherwise,  it  is  waived. 

1  Affirmed. 

Letton  and  Sedgwick,  JJ.,  not  sitting. 
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Jojtx  F.  Barnum,  appellee,  v.  Joe  Handschiegel,  a 

/  LANT. 

Albeet  R.  Kennedy,  appellee,  v.  Joe  HANDscHiEfiE 

PELLANT, 

Filed  Jons  23,  1919.     No.  20483. 

1.  Watara:  "Storage  Resertoib."  A  dam  built  across  a  creek  c 
from  bank  to  bank  to  impound  water  cornea  within  the  en 
noted  in  section  3414,  Rev.  St,  1913,  which  provides  tl 
reservoir  constructed  for  the  purpose  of  holding  water  ba< 
raising  it  in  order  that  It  mar  be  applied  to  lands  of  a  bight 
or  given  a  greater  bead  for  power,  shall  not  be  consldi 
storage  reservoir." 

2.   :*Bbbakino  of  Dam:   Liability.     An  upper  riparian 

who  constructs  a  dam  across  a  creek  channel  la  not  Hal 
damages  arising  from  the  breaking  thereof,  unless  the  da 
been  negligently  constructed  or  maintained.     < 

3.  r  :  Damage:  Burden  op  Proof.    When  damage 

from  the  breaking  of  a  dam  across  a  creek  channel  the  bui 
proof  is  upon  the  plaintiff;  but,  when  he  has  establish' 
breaking  and  resulting  injury,  be  has  made  a  prima  fact 
The  defendant  must  then  show  that  the  dam  was  not  negl: 
constructed  or  maintained. 

Appeal  from    the  district  court  for  Dawes  co 
William  H.  Westoveb,  Judge.    Reversed. 

B.  P.  McKelvey,  E.  D,  Crites  and  F.  A.  CHtes,  fc 
pellant. 

J.  E.  Porter,  contra. 

Dean,  J. 

John  T.  Barnum  and  Albert  E.  Kennedy  are 
riparian  owners  on  White  Clay  creek  in  Dawes  co 
They  began  separate  actions  against  three  upper  i 
ian  owners  to  recover  for  damages  sustained,  as  al 
in  plaintiffs'  petition,  by  the  breaking  of  "an  eartt 
or  embankment"  erected  by  defendants  across  the 
nel  of  White  Clay  creek  and  the  consequent  escape  of  a 
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"Provided,  however,  a  reservoir  constf 
purpose  of  holding  water  back  and  raisi 
that  it  may  be  applied  to  lands  of  a  1 
given  a  greater  head  for  power,  shall  nol 
a  storage  reservoir."  The  bank  to  bank 
plained  of  by  plaintiffs  was  erected  in  t 
nel  "for  the  purpose  of  holding  water  ba 
it."  Hence  it  comes  within  the  except! 
which  provides  that  such  construction  ' '  si 
sidered  a  storage  reservoir. ' '  In  view  ol 
noted,  we  hold  that  the  provision  of  the  ; 
that  imposes  liability  for  the  breaking  c 
ment  of  a  "storage  reservoir"  does  no 
breaking  of  a  dam  built  across  a  creek  e! 
that  described  in  the  pleadings.  We  do 
decide  the  question  of  the  liability  of  an 
owner  in  respect  to  damage  arising,  e 
construction  of  a  "storage  reservoir"  as 
the  statute,  or  from  the  breaking  of  a 
thereof,  that  has  been  constructed  undo: 
Rev.  St.  1913,  because  such  questions  ai 
here. 

The  exception  in  the  statute  apparent! 
distinction  that  has  been  generally  recogn 
a  "storage  reservoir"  into  which  water  is 
a  natural  stream  and  a  dam  that  is  built 
channel  to  raise  water ;  the  former  being  e 
while  the  latter  is  a  use  that  has  been 
practised  from  time  immemorial.  At  c< 
rule  is  that  the  owner  is  not  relieved 
damage  that  accrues  to  a  lower  riparian  ■ 
breaking  of  the  bank  of  a  storage  reser 
water  has  been  diverted  unless  such  bre: 
by  the  act  of  God  or  via  major.  Rylands 
R.  (Eng.  &  Irish)  3  H.  h.  330;  Nichols  v.  1 
(Eng.)  2  Exch,  Div.  1. 

It  seems    that  the  owner  of  a  dara  ei 
natural  stream    for  the    purpose    of  rai 
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■er,  or  other  useful  purposes,  in  the 
rora  breaking,  is  liable  only  for  negli- 
or  maintenance.  The  act  of  God  is 
a  defense./  3  Farnhara,  Water  and 
875;  City  Water  Power  Co.  v.  City  of 
tfinn.  33 ;  Lapham  v.  Curtis,  5  Vt.  371 ; 
ork  v.  Bailey,  2  Denio  (N.  Y.)  433; 
i  N.  Y.  200 ;  Inhabitants  of  Wendell  v. 
'ass.)  464;  Inhabitants  of  Shreivsbury 
(Mass.)  177 ;  Gray  v.  Harris,  107  Mass. 
i  Vicente  Lumber  Co.,  175  Cal.  212; 
*6  Cal.  236.  Teller,  J.,  in  a  dissenting 
Iterling  District  v.  Dickman,  59  Colo. 
The  basis  of  the  Rylands  rule  is  the 

■  the  natural  and  the  nonnatural  use 
iplies  only  in  the  latter  case.  From 
treams  have  been  the  source  of  power, 
f  dams  on  them  is  a  natural  use  of 
jas  been  generally  held  that  for  the 
»  dam  there  is  no  liability  in  the  ab- 

roof  is  upon  the  plaintiff ;  but,  when  he 
:  breaking  of  a  dam  and  resulting  hi- 

■  a-  prima  facie  case.  The  defendant 
lat  the  dam  was  not  negligently  con- 
ained.  From  the  nature  of  the  case 
It,  if  not  impossible,  for  a  plaintiff  to 
3  of  a  defect  in  a  dam  that  caused  it 
s  attending  the  construction  and  main- 
being  peculiarly  within  the  knowledge 
should  be  required  to  show  the  exer- 
f  care  commensurate  with  the  injury 

i  the  event  that  the  dam  should  break.  . 

dams  in  creeks  for  the  purpose  of 
the  construction  of  irrigation  projects 
it  of  agriculture,  or  to  obtain  power, 
1  purposes,  is  a  matter  of  increasing 
development  of  the  natural  resources 
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of  the  state  and  of  the  west  generally.  This  enterprise 
has  been  fostered  by  wise  legislative  enactment  and  its 
growth  encouraged  by  such  means  as  are  consistent  with 
safety  to  life  and  property.  It  is  common  knowledge 
that  the  artificial  accumulation  of  a  large  body  of  water 
above  the  ordinary  level  by  means  of  a  dam  or  by 
diversion  to  a  "storage  reservoir"  may  become  a  dan- 
gerous element  if  permitted  to  break  its  barriers  and 
escape.'  Doubtless  with  some  such  thought  in  mind  the 
legislature  enacted  section  3421,  Rev.  St.  1913,  which 
provides:  "Any  person,  corporation  or  association  here- 
after intending  to  construct  any  dam  for  reservoir  pur- 
poses or  across  the  channel  of  any  running  stream,  shall, 
before  beginning  such  construction,  submit  the  plan  of 
the  same  to  the  state  board  .of  irrigation,  highways  and 
drainage  for  their  examination  and  approval,  and  no 
dam  shall  be  constructed  until  the  same  shall  have  been 
approved  by  such  board."  For  a  violation  of  the  act 
by  a  riparian  owner  a  severe  penalty  is  provided.  The 
law  imposes  a  very  great  responsibility  on  the  board, 
and  it  follows  that  the  utmost  care  and  viligance  de- 
volves upon  that  body  in  the  exercise  of  its  duty  in  the 
premises. 

In  view  of  the  pleadings  and  the  authorities,  the  trial 
court  erred  in  refusing  to  permit  defendant  to  submit 
proof  of  the  allegations  of  his  answer.  The  judgment 
is  therefore  reversed  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Reversed. 


E.  P.  TlTMAN,  APPELLEE,  V.  W.  C.  COOPER,  APPELLANT. 
Film  Juhe  23,  1919.  No.  20317. 
Bills  and  Notes:  Dibection  of  Vebdict.  In  an  action  on  a  promissory 
note,  when  the  defense  pleaded  is  failure  of  consideration,  it  is 
not  error  for  the  trial  Judge  to  direct  a  verdict  for  plaintiff^  when 
the  proof  adduced  by  defendant  in  support  of  his  plea  is  merely 
speculative  and  contingent,  and  has  no  basis  of  fact. 
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Appeal  from  the  district  court  for  Hamilton  o 
George  F.  Corcoran,  Judge.     Affirmed. 

Fawceft  <&  Mockett  and  M.  F.  Stanley,  for  appel 

./.  H.  Grosvenor,  contra. 

Aldrich,  J. 

This  is  a  law  action  instituted  to  recover  on  a 
issory  note  given  February  8,  1913,  the  sum  o; 
and  interest  at  7  per  cent.  This  note  was  given  i: 
payment  for  the  purchase  price  of  one  certain  st 
There  was  a  trial  to  the  jury,  with  the  result  th 
trial  court  directed  a  verdict  for  plaintiff  for  tl 
amount  of  his  claim.     Defendant  appeal*. 

The  execution  and  delivery  of  the  note  are  adi 
and.  as  a  defense  to  plaintiff's  action,  defendant  ; 
no  consideration.  The  horse  in  question  was  pur 
on  Ferbruary  8,  1913,  and  died  March  18  of  tht 
year.  It  is  claimed  that  the  plaintiff  misrepre 
the  health  and  general  condition  of  the  horse,  an 
at  the  time  of  the  purchase,  or  thereabouts,  the 
was  afflicted  with  a  rupture  "along  the  diaphrs 
the  rib  tissue — along  the  hack  and  upper  part 
intestines  and  as  far  back  as  the  kidneys,  and  the 
were  somewhat  abscessed;  the  breach  was  right  o: 
lungs,  and  that  seemed  to  be  the  seat  of  the  : 
mation."  This  was  Bhown  by  a  post  mortem 
nation  which  was  had  by  a  competent  veterinariai 
pa'rties  agree  that  the  conditions  as  found  by  th: 
mortem  was  the  real  cause  of  the  animal's  death, 
the  question  is:  Did  the  horse  have  this  rupture 
time  of  the  purchase,  or  thereabouts!  Was  it  a 
with  this  fateful  situation  at  the  time  the  contra< 
made  and  the  horse  delivered  1 

There  is  no  fact  brought  out  as  to  whether  the 
was  afflicted  with  the  rupture  that  caused  his  death 
time  of  purchase.  When  the  horse  was  afflicted  wi 
rupture  and  these  conditions  which  led  to  its  d« 
only  a  theory,   and  not  a    fact.     There  is    no    qi 
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wrse  died  from  the  inflammation  arising 
ire;  but. the  question  is:  What  was  the 
of  this  rupture,  and,  further,  when  was 
From  the  evidence  as  disclosed  in  the 
:  a  mere  theory,  a  mere  speculation,  so 
contingent  as  to  be  wholly  unreliable  as 
srdiet.  This  rupture,  it  is  admitted,  waR 
m  inches  long,  and  just  ahead  of  the 
the  lungs,  and  it  was  lengthwise  of  the 
;h  the  inner  tissue'and  inner  muscle,  and 
;ak  through  the  outer  tissue,  and  con- 
a  sack  there,  and  the  food  had  leaked 
appears  from  the  evidence  of  Dr.  Powers, 
ted  that  the  time  this  affliction  of  the 
it  was  mere  speculation,  and  is  only  an 
est  as  to  what  was  his  condition  in  regard 
f  at  the  time  of  purchase.  This  being 
ild  be  no  ultimate  fact  for  the  jury  In 
?rom  your  examination  of  the  breach, 
d  from  the  circumstances  of  it,  what  is 
3  to  how  long  a  horse  affected  that  way 
a  wound  of  that  kind!"  This  was  a 
inded  to  Dr.  Powers,  veterinarian.  His 
lat  is  a  pretty  hard  question  to  answer, 
as  I  said — the  conditions — he  might  last 
uder  certain  conditions  than  others;  it 
re  to  be  a  matter  of  opinion,  that  is  all. 
:  opinion,  Mr.  Powers?  A.  Why,  the  con- 
breach,  in  my  opinion —  The  Court :  I 
t  is  the  question.  The  question  is,  how 
live.     A.  I  can  give  my  opinion;  and   I 

condition  I  found  the  breach,  the  horse 
ly  opinion,  he  might  live  two  weeks,  and 

three  or  four  days :  Inflammation  would 
and  get  to  the  vital  parts,  and  he  might 
le.  I  wouldn't  want  to  make  a  statement 
e;  he  would  live."  Further  on  in  the 
iunded  to  Dr.  Powers,  this  question  was 
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asked:  "Do  I  understand  from  your  si 
this  is  merely  a  matter  of  opinion,  or  co 
Just  simply  an  opinion,  because  it  is  the  fir 
had  like  it  and  I  couldn't  find  any  very  g 
on  it.  Q.  And  do  you  mean  for  the  jury  1 
that  from  that  examination  you  were 
particular  ease,  able  to  tell  how  long  that  breach  had  ex- 
isted! A.  No,  sir,  I  don't  know." 

This  is  the  evidence  of  the  defendant's  witness,  and 
he  would  be  presumed  to  give  the  most  favorable  view 
possible  under  the  facts,  and  from  the  defendant's  own 
theory,  and  from  his  own  witness,  we  are  unable  to 
state  whether  this  breach,  or  rupture,  afflicted  the  horse 
at  the  time  of  the  purchase,  or  whether  it  was  in  the 
condition  that  it  was  found  at  the  time  of  the  post  mort- 
em. There  is  nothing  definitely  known  as  to  the  cause  of 
this  breach  or  rupture,  or  when  it  occurred.  Then  a 
proposition  like  this  submitted  to  the  jury  would  simply 
allow  them  to  delve  into  the  realm  of  speculation,  and  if 
.they  found  a  verdict  it  could  not  be  based  upon  fact, 
but  upon  mere  speculation.  In  our  opinion,  in  this  theory 
of  the  defendant's  case,  he  has  not  made  a  successful 
defense. 

The  next  proposition,  although  rather  remote,  and  we 
hardly  see  what  materiality  there  is  in  it,  is  on  the 
question  of  the  insurance.  It  appears  from  the  record 
that  one  Call,  a  member  of  the  association  that  owned 
the  horse,  wrote  insurance  on  domestic  animals,  and 
that  he  solicited  the  defendant  for  insurance  upon  this 
horse,  and  it  was  agreed  that  the  horse  should  be  insured 
for  $500,  with  a  premium  of  $50.  The  record  disclosed 
that  is  as  far  as  the  transaction  ever  got;  that  neither 
party  ever  solicited  the  other  to  complete  the  transaction, 
and  it  was  left  entirely  open,  with  the  result  that  at  the 
time  of  the  horse's  death,  through  the  carelessness  of 
both  parties,  the  horse  was  never  insured.  Then,  from 
all  the  record  and  the  evidence  of  the  case,  we  think  the 
trial  judge  was  right    in  directing  a   verdict    for  the 
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plaintiff,  as  the  defendant  did  not  offer  any  tangible 
evidence  productive  of  real  facts  that  would  in  any  way 
show  why  he  should  not  be  held  as  liable  on  the  note  he 
gave  for  the  purchase  price  of  this  horse. 

Therefore  we  conclude  the  verdict  of  the  jury  and  the 
finding  of  the  court  must  be 

Apfibmeb. 
Sedgwick,  J.,  coYicurs  in  the  conclusion. 


State,  ex  hel.  Geobge  H.  Hughes,  relator,  v.  Franklin 

R.  Hogeboom,  respondent. 

Piled  June  23,  1919.    No.  20949.    . 

• 

Elections:  Nonpartisan  Judiciary  Act:  Writing  Names  on -Ballot. 
Under  the  nonpartisan  judiciary  act,  the  voter  may  write  in 
upon  the  primary  election  ballot  the  name  of  any  person  as  his 
choice  for  nominee  for  the  office,  and  such  votes  shall  be  counted; 
and  "the  two  persons  who  received  the  highest  number  of  votes 
in  said  primary"  shall  have  their  names  placed  on  the  ballot 
for  the  general  election  as  the  nominees  for  judges  on  the  non- 
partisan judiciary  ballot.    Rev.  St.  1913,  sec.  2211. 

Original  application  in  quo  warranto  to  determine 
right  to  office  of  county  judge.     Writ  allowed. 

.7.  B.  Barnes,  George  W.  Ayres  and  W.  E.  Hill,  for 
relator. 

Henry  E.  Dress  and  John  A.  Miller,  contra. 

Aldrich,  J. 

This  is  an  original  action  in  quo  warranto,  brought  in 
this  court  to  test  the  right  to  the  office  of  county  judge 
of  Logan  county,  of  the  respondent,  Franklin  R.  Hoge- 
boom. The  relator  and  claimant  to  the  office  is  George 
H.  Hughes. 

At  the  primary  election  on  August  21,  1918,  the  name 
of  the  respondent  was  printed  on  the  primary  ballot  as 
a  candidate  for  the  nomination  of  county  judge  in  and 
for  Logan  county. 
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The  relator  did  not  file  for  this  office, 
wrote  his  name  in  and  put  a  cross  opposi 
the  canvassing  board  counted  these  vott 
respondent  received   191   votes  at  this 
mary  election,  and  the  relator  received 
the  general  election   following  in  Novej 
of  the    respondent   and  the  relator  wei 
the  official  ballot  and  voted  for  at  the-rt 
election ;  the  relator  receiving  200  votes 
ent  180.    The  relator  at  the  close  of  the 
and    within  ten  days  paid    his  filing  ft 
required  by    the    statute.     At  the  clos 
election  in  November,  1918,  both  respon 
filed  the  required  oath  and  bond  as  cc 
the  county  board  approved  both  bonds, 
whom  the    office  belonged.      The  respoi 
session  of  the  office  and  refuses  to  reli 
relator,  and  the  relator  brings  this  action.    The  county 
clerk,   notwithstanding  the  relator  received    a  majority 
of  the  votes  cast  at  the  election  for  county  judge,  had 
nevertheless  issued  a  certificate  of  election  to  the    re- 
spondent. 

One  of  the  issues  to  be  determined  herein  is :  Was  the 
relator,  George  H.  Hughes,  legally  nominated  at  the 
primary?  The  second  question  is:  Should  the  ballots 
cast  for  relator  at  the  general  election  be  considered  as 
legally  electing  him  T  It  is  obvious  in  the  general  election 
laws  of  this  state  that  nonpartisan  law  predominates  and 
must  be  taken  into  consideration  in  the  election  laws  of 
our  state,  and  that  these  laws  must  be  so  interpreted 
as  to  provide  that  a  voter  shall  have  his  free  and  un- 
trammeled  choice  of  a  candidate  for  office.  This  is  funda- 
mental and  one  of  the  essential  requisites  to  a  citizenship 
that  is  the  responsible  architect  for  free  institutions. 
State  v.  Yankee,  129  Wis.  662. 

In  order  that  a  voter  may  exercise  his  free  choice  in  a 
candidate  for  public  office,  and  in  order  that  he  might 
not  further  be  hemmed  in  and  bound  by  some  arbitrary 
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law  provides,  among  other  things,  in  section 
'.  St.  1913:  "In  each  division,  and  beneath  all 
s  placed  there  by  nomination  or  petition,  a 
ce  shall  be  provided,  into  which  electors  may 

name  of  any  person  for  whom  they  wish   to 

whose  name  is  not  printed  upon  the  ballot." 
i  never  the  intention  of  the  legislature  to  limit 

to  the  candidate  whose  name  is  printed  on  the 
t  left  him  to  the  choice  of  writing  in  the  name 
rson  for  whom  he  wished  to  vote.  Section  2211, 
1913,  amended  in  chapter  37,  Laws  1917,  being 

of  the  nonpartisan  judicial  act,  provided:  "In 
respects  the  general  laws  in  force  in  this  state 
%  the  holding,  conducting  and  declaring  the  re- 
iny  such  general  election  shall  apply  so  far  as 

are  applicable  and  not  inconsistent  with  the 
s  of  this  article."  Thus  it  is  plain  this  judicial 
des  that  every  section  of  the  election  laws  of 

shall  be  read  into  and  become  a  part  of  this 
far  as  they  are  not  in  conflict  with  the  provi- 
de act,  and  necessary  to  its  plan  and  purpose, 
i  printed  official  ballot  of  this  nonpartisan  judi- 
rovides,  according  to  law,  a  blank  space  for  the 
write  in  the  name  of  any  one  whom  he  wishes 
>r.  In  other  words,  it  is  the  statutory  provision 
ection  laws  of  this  state  that  a  blank  space 
r  persons  not  named  "in  each  division,  and  be- 

candidates  placed  there  by  nomination  or  pe- 
ilank  space  shall  be  provided,  into  which  electors 
a  the  name  of  any  person  for  whom  they  wish  to 

whose  name  is  not  printed  upon  the  ballot." 
1913,  sec.  1995.  Thus  it  is  the  policy  of  the 
aws  of  this  state  to  make  the  provision  so  lib- 
iinhamper'ed  that  a  voter  can  exercise  the  right 
ge   for  whomever  he  pleases,  and  shall  not  be 

vote  exclusively  for  those  whose  names  are 
n  the  ballot,  but  for  any  one  whom  he  chooses  to 

by  writing  in  his  name  and    placing  a  cross 
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Section  2209  provides:  "All  candidi 
county  judge,  shall  file  with  the  offic 
is  to  issue  the  certificate  of  election 
officers,  a  statement  of  such  candidate 
the  following  form."  Then  follows  tl 
tion  of  affidavit  for  judge.  In  section 
vided  the  form  and  the  nonpartisan  bi 
officers;  also  this  same  section  provide 
respects  the  paper  ballot  to  be  used 
shall  be  the  same  as  authorized  by  the 
law'  of  this  state.  In  printing  the  af< 
names  shall  not  he  arranged  alphabetic 
rotated  according  to  the  following  plan 
vided  in  this  same  section  that  "the 
laws  of  the  state,  except  in  so  far  a 
been  modified  and  changed  by  the  j 
article,  shall  govern  and  control."  Tl 
these  sections  of  the  nonpartisan  judici 
considered  as  a  part  of  the  general  pr 
state,  except  in  so  far  as  the  prim* 
modified  and  changed  by  the  provisio 
just  quoted. 

Then  it  is  plain  under  the  provish 
just  quoted  and  the  provisions  of  the 
law  that,  when  the  voter  at  the  prima 
in  the  name  of  the  relator  and  placed 
the  voter  was  exercising,  not  only  his  si 
as  well  the  right  recognized  by  the  gen 
of  this  state. 

The  respondent  and  the  relator  appe 
the  only  candidates  who  received  the  1 
voteB  at  the  primary  election,  and  there 
to  have  their  names  printed  upon  t 
general  election  that  followed  in  Nov 
tion  1995,  Rev.  St.  1913,  provides  for  i 
he  left  to  vote  for  persons  not  named. ' 
name  of  the  relator  was  written  in  b 
the  primary  election,  these  votes  wei 
authority  of  a  statutory  provision  thai 
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i  the  name  of  the  relator,  to- 
dent,  upon  the  ballot  for  the 
ler.  It  thus  appears  from  the 
m  the  general  election*laws  of 
as  duly  and  legally  nominated 
.ugust  21,  1918.  Now  the  re- 
st of  August,  1918,  up  to  any 
lection  to  raise  the  objection 
seeding.  This  court  has  held 
be  raised,  it  must  be  done  be- 
3tate  v.  Norris,  37  Neb.  299. 
lolding  an  election  is  to  deter- 
loice  of  electors  of  the  state 
their  manifest  desire,  and  as 
duties  of  a  certain  political 
o  ascertain  this  is  froip  the 
may  be  in  the  preparation  of 
be  urged  for  the  first  time 
e  this  method  would  clearly 
on  of  the  voter,  and  that  is 
:>f  holding  an  election ;  so  then 
af  the  state  cannot  be  limited 
ave  filed  their  names  or  their 
be  ballot  at  the  primary,  and, 
eeding  free  and  untrammeled, 
statute  and  by  custom  for  a 
ndidate,  and  the  name  of  the 
voted  for  by  the  elector  has 
ugh  his  name  were  printed  on 
ig  then  was  commenced  some 
November,  when  it  is  the  law 
!r  objection  respondent  might 
instituted  in  the  proper  forum 
ary  election  in  August  and  the 
iber. 

■  be  instituted  any  time  after 
>an  the  defeat  of  the  clearly 
i  voter.  Tutt  v.  Hawkins,  53 
s  the  policy  that  a  voter  shall 
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have  the  privilege  of  voting  for  whomever 
that  some  states  have  gone  so  far  as  to  hold  t 
at  the  same  election    a  count;'-  judge  was  to 
for  an  'unexpired  term,  and  one  for  a   succe 
term,  and  after  several  nomination  papers  w< 
by  qualified  electors,  the  candidate  changed  tl 
terlining  the  words  for  the  unexpired  term, 
reason    of  such  alteration  the  party  was    n> 
nominated  to  fill  the  unexpired  term,  the  vote 
him  for  such    office   at  the  election  should  m 
have  been  counted  in  his  favor.    State  v.  Bi 
Wis.   198.  It  would  therefore  seem  as  a  matt 
that  the  relator  had  the  right  to  have  his  na 
upon  the    ballot    at  the  general  election  in  1 
Thus  it  appears  from  the  record   that  the  r< 
the    respondent    were  both  nominated  at  tl 
primary   election.     Then  it  follows  that  at  tl 
November  election  he  would  be  elected  who  re 
highest  number  of  votes  cast  at  this  election, 
ord  discloses  that  at  the  general  election  in 
following  the  primary  in  August,  1918,  the  rela 
od  the  majority  of  all    the  votes  east  at  thi 
election,   and  therefore    was  elected,  and  is  e 
hold  the  position  of  county  judge  in  and  for  i 
of  Logan,  this  state,  and  the  county  clerk  in  i 
certificate  of  election  to  the  respondent  did  s 
authority  of  law,  and  this  arbitrary,  illegal  «.,..  »u„u, 
be  sanctioned    or  recognized    by  this  court.     The  title, 
possession,  honor  and  emoluments  of  the  office  of  county 
judge    in  and    for  Logan  county  belong  to    the  relator 
herein ;  he  having  received  a  majority  of  the  votes  east 
at  the  last  general  election  for  this  position.     The  re- 
spondent is  herewith  ordered  to  turn  over  to  the  relator 
herein  all  books,  records  and  property  belonging  to  the 
office  of  county  judge  of  Logan  county,  and  the  county 
clerk  of  this  same  county  is  hereby  ordered  and  directed 
to  issue  to  the  relator  herein  a  certificate  of  election. 
Judgment  of  ouster. 
Sedgwick,  J.,  concurs  in  the  conclusion. 
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appellee,  v.  Union  Mutual  Life  Insub- 
rcE  Company,  appellant." 
led  June  28,  1919.     No.  20529. 

iOKiTY  op  Agent:  Estimatf.  "An  agent  of  a  lite 
my,  the  limitation  of  whoee  power  Is  set  forth  in 
Cor  insurance,  which  limitation  ia  expressly  called 
i  of  the  applicant,  cannot  vary  the  terms  of  the 
timate  of  results  of  the  policy  attached  by  him 
i  v.  Northwestern  Mutual  Life  Int.  Co.,  102  Neb. 

Sufficiency:  Waives.  An  Insurance  company 
Insured  the  amount  due  him  under  its  contract 
it  did  not  make  a  formal  tender  of  the  money. 
to  accept  the  sum  offered  and  demanded  a  greater 
I  more  formal  tender  was  not  necessary  te  relieve 
.bllity  for  Interest  and  attorney's  fees;  it  appear- 
formal  tender  of  the  money  would  not  have  been 


:he  district  court  for  Lancaster  county: 
ave,  JuofiE.  Reversed. 

&  Lane,  for  appellant. 

contra. 

J. 

iver  on  a  tontine  life  insurance  policy, 
ispute  is  $1,439.55,  being  the  difference 
ii  claimed  by  plaintiff  from  the  surplus 
'  or  slip  attached  to  the  policy  and  the 
iue  by  the  company's  actuary  on  the 
le  rider.  The  item  of  $2,579.25  payable 
is  not  in  dispute.  There  was  judgment 
the  full  amount,  and  defendant  appeals, 
mtract  between  the  parties  J  November 
ff  made  application  to  defenJant  for  a 
a  of  $5,000  under  the  tontine  plan,  pay- 
able in  20  years.    The  application  contained  the  follow- 

•On   rehearing,   interest,  costs  and  attorney's  fees  allowed.     See 

104  Neb.  p.  

103  Neb.    -31) 


NEBRASKA  REPORTS. 


B&ird  v.  Union  Mutual  Life  Ins.  Co. 


ing  provisions:  "I  hereby  agree  that  this  app 
and  the  policy  hereby  applied  for,  taken  togethe 
constitute  the  entire  contract  between  the  parties 
•  *  *  and  that  the  distribution  of  surplus  whi 
be  adopted  and  approved  by  the  company  is  her 
cepted  by  me  in  my  own  behalf,  and  for  every 
who  shall  have  any  interest  in  the  policy  now 
for."  The  policy  contained  the  following  provisioi 
hiently  displayed  in  large  type:  "No  agent  n 
other  person  except  the  president,  vice  president,  \ 
ry  or  actuary,  has  power  to  alter  or  change  in  a 
the  terms  of  thiB  contract,  or  waive  any  of  its  U 
conditions  or  any  forfeiture.  Any  change  in,  or 
of,  the  terms  or  conditions  of  this  contract  1 
officers,  mnst  be  in  writing." 

The  policy  is  dated  Portland,  Maine,  Novem 
1896.  It  was  mailed  to  Mr.  A.  D.  Workman,  the 
ing  agent  of  defendant  at  Kansas  City,  Missouri, 
forwarded  from  Mr.  Workman's  office  to  plainti 
the  rider,  partly  printed  and  partly  written,  a' 

Plaintiff  claims  that  this  rider  forms  a  part 
contract  and  seeks  to  recover  thereunder.  De: 
tenders  payment  under  the  terms  of  the  policy  ai 
its  home  office  executed  by  the  officers  of  the  co 
and  denies  the  authority  of  Workman  to  char 
terms  of  the  policy,  or  that  it  had  any  knowli 
such  attempted  change  until  after  the  expiration 
tontine  period,  when  the  insured  made  his  clain 
under.  It  points  to  the  language  of  the  appUcatii 
ed  by  plaintiff  wherein  he  agreed  that  the  app 
and  the  policy,  taken  together,  should  constiti 
agreement  between  the  parties ;  that  the  policy  es 
provides  that  no  agent  should  have  authority  or  p> 
alter  or  change  the  terms  of  the  contract;  and 
the  application  plaintiff  agreed  that  "the  diBtrim 
surplus  which  may  be  adoptedand  approved  by  t 
pany  is  hereby  accepted  by  me  in  my  own  behalf 
every  person  who  shall  have  interest ,  in  the  poli 
applied  for." 


r 
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There  is  some  dispute  as  to  the  construction 
the  rider ;  but  unless  it  became  a  part  of  th> 
language  is  not  material.  First,  it  may  be  noi 
policy  is  dated  Portland,  Maine,  November  25, 
the  rider  is  dated  Kansas  City,  Missouri,  I) 
1896.  The  policy  is  executed  by  the  presidf 
secretary  of  the  company,  officers  authorize* 
terms  of  the  policy  to,  write  such  contract, 
shows  upon  its  face  that  it  was  not  executed  t 
office  of  the  company  and  that  it  was  execut 
subsequent  to  the  execution  of  the  policy, 
signed  or  executed  by  any  officer  of  the  co 
is  signed  by  a  mere  agent.  Plaintiff,  howe1 
that  the  company  had  notice  that  this  rider  w 
because,  when  he  received  the  policy,  he  disc* 
in  making  a  copy  of  his  application  an  error 
red ;  that  he  thereupon  wrote  the  agent,  Worki 
attention  to  this  error;  that  Workman  then  v 
tiff  to  send  the  policy  to  him  and  he  would 
correction  made  at  the  home  office.  Plaint 
that  thereupon  he  sent  the  policy  to  Workms 
subsequently  it  was  returned  to  him  with  th< 
made,  and  that  all  the  time  this  rider  wai 
Whether  these  circumstances,  if  standing  alon 
sufficient  to  bring  home  to  the  company  kn 
the  existence  of  this  rider,  it  is  not  necessar 
for  the  record  contains  the  positive  testim 
secretary  of  the  company  that  such  knowled 
brought  home  to  the  company.  Nor  does  the  l 
that  the  policy  was  sent  to  the  home  office  by 
If  this  rider  is  not  a  part  of  the  contract,  then 
tendered  by  defendant,  if  it  was  a  full  ar 
tender  of  that  amount,  is  admitted  to  be  a 
due. 

In  Kaley  v.  Northwestern  Mutual  Life  In 
Neb.  135,  was  presented  a  question  similar  t 
sented  in  the  instant  case.  A  Wisconsin  cont 
suit,  and  both  parties   relied  upon  the  decie 
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Wisconsin  courts.  The  opinion  points  or 
not  only  of  the  Wisconsin  courts,  but  of 
last  resort  where  riders  are  attached  by 
concluding  discussion  is  applicable  here, 
only  from  the  syllabus:  "An  agent  of  a 
t-ompany,  the  limitation  of  whose  power 
the  application  for  insurance,  which  lit 
pressly  called  to  the  attention  o,f  the  ap 
vary  the  terms  of  the  policy  by  an  estii 
of  the  policy  attached  by  him  thereto."  A 
rule,  we  hold  that  the  rider  in  this  case  ( 
a  part  of  the  contract  between  the  parti 

The  sole  remaining  question  is  whet! 
made  by  defendant  is  sufficient  to  relieve  i 
for  attorney's  fees  and  interest  due  sin 
tender.  It  does  not  appear  that  a  forma" 
amount  was  actually  made  in  cash,  but  th 
plaintiff  and  his  attorney  is  to  the  effect 
offered  to  pay  the  amount  we  find  to  be 
insisted  upon  payment  of  the  amount  for 
was  brought.  The  parties  were  unable  to 
amount.  It  appears  that  defendant  was  ; 
ing  to  pay  the  amount  thuB  fixed,  but  pi 
to  accept  it  in  full  settlement.  Under  th 
an  actual  tender  of  the  amount  in  money  i 
been  accepted,  and  a  more  formal  ten 
which  was  made  was  waived  by  the  condi 

It  follows  that  plaintiff  is  not  entitled 
for  attorney's  fees,  interest,   or   costs.  *  The  judgment 
of  the  district  court  is  reversed  and  the  cause  remanded. 

Reversed. 

Lbtton,  J.,  not  sitting. 
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LlERMAN,    APPELLANT,    V.   CaRL  VlDRA,  APPEIXEE. 

Fu.Fi)  Juke  28,  1919.     No.  20543. 


7  and  Detainer:  Direction  of  Verdict.  When  on  the  trial 
t  In  forcible  entry  and  detention  it  appears  from  the 
of  plaintiff  that  she  had  neither  the  title  nor  the  right 
ision  of  the  real  estate  when  suit  was  instituted,  It  la 
-.  to  direct  a  verdict  (or  defendant. 

from  the  district  court  for  Holt  county :  Robert 
s,  Judge.    Affirmed. 

H.  Whelan,  for  appellant. 

mvenat,  contra. 

3Y,  C.  J. 

t  originated  in  a  justice  court,  where  plaintiff 
proceedings  in  forcible  entry  and  detention  to 
issession  of  a  tract  of  land.  Suit  was  filed 
,  1917.  On  appeal  to  the  district  court  there 
structed  verdict  for  defendant.     Plaintiff  ap- 

atleged  that,  on  or  about  August  11,  1917, 
entered  upon  and  took  possession  of  the  prem- 
ed.    Plaintiff  holds  title  uuder  a  deed  execut- 

former  owner,  bearing  date  August  8,  1917. 

date  of  delivery  is  not  shown.  Defendant 
ler  a  lease  from  the  former  owner.  On  the 
tiff  admitted  by  her  testimony  that  she  had 
id  the  deed,  and  that  the  consideration  there- 
t  been  paid,  until  after  the  institution  of  the 

to  recover,  plaintiff  must  show  her  right  to 
on  the  date  suit  was  commenced.  The  deed 
;  been  delivered,  nor  the  consideration  paid, 
no  question  for  the  court  to  submit  to  the  jury, 
Jict  was  properly  directed  for  defendant. 
Affirmed. 
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Nye-Schneideb-Fowler  Company,  appeli 
roeseb  et  al.,  appellees. 

Filed  Junk  28,  1919.     No.  20437. 

1.  Schools  and  School  Districts:  Public  Building: 
tob:  Construction.  The  statute  which  requi 
to  take  a  bond  from  a  contractor  to  pay  for  If 
used  In  constructing  a  public  building  is  abso 
tract  and  the  bond  will  be  construed  to  protect 
materialmen  if  the  terms  of  the  contract  and  be 
or  if  they  will  admit  of  such  construction. 

2.  ;  Contract:  Bond:  Presumption.    If  the 

that  a  bond  shall  be  given,  but  does  not  name 
he  Inserted  In  the  bond,  it  will  be  presumed 
of  the  parties  was  that  the  statutory  bond  sho 

3.   :  :  :  Construction.    In  suet 

contains  the  conditions  usually  Inserted  in  a  ' 
tlon  of  a  private  building,  with  a  proviso  th 
imply  that  It  was  for  the  protection  of  laborers 
the  contract  and  bond,  taken  together,  will  be 

4.   ;  Construction  of  Schooliiouse:  Bond:  1 

ai.s.  A  contract  and  bond  "for  the  erection  an 
school  building  "  contemplates  that  the  contract' 
labor  and  materials,  and  the  bond  undertakes  t 
and,  liberally  construed  as  an  attempted  con 
statute,  it  includes  payment  by  the  contractor 
materials. 

E.    :   :   :    Sureties:    Waiver.     Tb 

two  sureties  upon  such  bond,  but  if  there  Is  bi 
the  bond  names  him  as  the  sole  surety,  and  h< 
not  intended  that  any  other  shall  join  him  as 
he  waives  the  detect. 

6.    : :  :   Acceptance:    Validity. 

cepted  and  acted  upon  by  the  school  board,  it  an: 
and  the  bond  will  not  be  held  void  because 
vides  that  it  may  be  approved  by  the  cashier  < 
cause  it  nominally  runs  to  the  district  by  at 
the  board. 

Appeal  from  the  district  court  for  Fi 
Ralph  D.  Brown,  Judge.    Reversed. 
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t,  Sidner  &  Lee,  for  appellant. 

Eastings,  Charles  H.  Sloan,  Frank  W.  Sloan 
rke,  contra. 

J. 

dant  Roeser  contracted  with  the  school  dis- 
t  a  school  building,  and  gave  a  bond  as  con- 
this  action  is  by  the  materialman  and  is 
principal  and  surety  on  the  bond.  The  de- 
nurred  generally  to  the  petition,  which  was 
id  the  action  dismissed,  and  the  plaintiff  has 
'he  contract  is  very  indefinite,  uncertain,  and 
Some  of  the  necessary  provisions  of  any 
it  are  supplied  in  the  terms  of  the  bond, 
1  is  not  a  compliance  with  the  statute.  It 
provision  for  the  payment  of  laborers  and 
as  the  statute  {Rev.  St.  1913,  sec.  3840) 
d  it  is  contended  that  the  law  will  not  "read 
attempted  bond  all  that  it  should  contain." 
many  decisions  of  this  court  which  announce 
r  use  language  that  might  be  applicable  to 
s  of  a  case  like  this.  Before  our  statute 
»13,  sec.  3840)  was  enacted  in  1889  {Laws 
,  the  laborer  or  materialman  who  furnished 
iterial  for  the  erection  of  a  public  building 
ection  except  the  responsibility  of  the  con- 
such  bond  as  the  contractor  and  the  public 
lit  see  fit  to  provide.  A  laborer  who  was  in 
relying  upon  the  mechanics'  lien  law  fre- 
d  that  he  had  worked  upon  public  buildings 
ipensation.  Then  the  statute  was  enacted 
>solutely  that  one  who  contracted  to  build  a 
ng  which  would  not  be  subject  to  mechanics' 
;ive  bond  to  pay  laborers  and  materialmen, 
have  not  always  obeyed  this  statute.  Some 
have  tried  to  evade  it  and  so  profit  by  the  work  of  a 
laborer  without  paying  for  it.  Others  have  intended  to 
comply  with  the  law,  but  have  failed  to  condition  the 
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bond  given  as  the  statute  .requires, 
kind  have  led  to  divergent  decision 
different  states  are  not  in  harmony, 
even  the  decisions  of  this  court  are 
sistent.  If  the  case  i«  that  of  a  lat 
formed  a  few  days'  labor  relying  upc 
for  the  public  improvement,  and  the 
wrong  party  and  has  not  required 
laborer,  his  case  will  be  presented  ' 
ness  and  will  generally  be  support' 
authorities.  On  the  other  hand,  if 
oeeds  in  getting  an  inexperienced  si] 
suppose  that  the  public  officials  will  t 
is  paid  for  his  work,  as  an  individual 
to  do  by  the  mechanics'  lien  law,  I 
earnestly  and  vigorously  presented, 
be  disposed  of  with  consideration 
laborer  is  worthy  of  his  hire."  In 
maxim  will  be  invoked  that  a  surety 
the  law. 

In  the  case  at  bar,  it  must  be  re 
statute  is  absolute.  It  requires  that 
ings  are  to  be  constructed,  not  subject 
for  the  protection  of  laborers  and  n 
must  be  given  for  their  protection 
chanic's  lien  upon  the  private  buildi 
this  case  refers  to  the  contract,  am 
comply  therewith.  The  contract  is 
worded.  The  contractor  expressly  a 
and  names  the  amount  of  the  bond, 
the  conditions  of  the  bond.  Any  tr 
the  bond  which  the  contractor  migl 
therein  would  be  a  compliance  with 
the  present  theory  of  these  defendani 
the  building  contract  were  required  t< 
requires  a  bond  and  directs  its  condii 
fore  unnecessary  to  state  in  the  com 
ditions  of  the  bond  shall  be.     This  it 


.>  •'•! 
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tract  shall  have  all  the  force  of  an  express  agreement 
to  give  a  bond  conditioned  as  the  statute  provides. 

The  bond  contains  a  formal  statement  of  the  con- 
ditions, as  follows:  "The  conditions  of  the  foregoing 
obligation  is  (are)  such  that  if  the  principal  shall,  well 
and  truly,  indemnify  and  save  harmless  the  said  obligee 
from  and  (any)  pecuniary  loss  resulting  from  the  breach 
of  any  of  the  terms,  convenants  and  conditions  of  the 
said  contract  on  the  part  of  the  principal  to  be  per- 
formed, then  this  obligation  shall  be  void. ' '  This  state- 
ment of  the  conditions  of  the  bond  might  be  proper  in 
case  of    a  contract    between    private  individuals,  and,  {■ 

as  said  in  Sailling  v.  Morrell,  97  Neb.  454,  it  was  ap- 
parently inserted  by  mistake  in  this  bond.  In  that  case 
the  bond  recitecj :  * '  The  surety  shall  not  be  liable  under 
this  bond  to  any  one  except  the  owner. ' '  And  the  court 
said:  "If  this  clause  in  the  contract  is  to  be  upheld  in 
a  case  where  the  contract  is  for  work  upon  public  prop- 
erty, against  which  no  lien  can  ever  exist,  then  the  enter- 
ing into  such  a  bond  is  a  delusion  and  a  snare.  *  *  * 
It  is  too  evident  for  serious  thought  to  the  contrary  that  , 
the  bond  used  in  this  case  was  the  form  of  bond 
generally  used  for  contractors  under  contracts  for  the 
construction  or  repair  of  buildings  for  individuals  or 
private  corporations?  where,  in  case  of  a  default  on  the 
part  of  the  contractor  to  pay  for  the  materials  furnished 
and  labor  performed,  a  lien  would  attach.  Such  a  clause 
has  no  place  in  a  bond  given  for  the  faithful  performance 
of  a  contract  upon  a  public  building.  That  it  was  not 
stricken  out  of  the  form  of  bond  used  in  this  instance 
may  have  been  an  oversight  on  the  part  of  all  parties 
concerned  at  the  time  the  bond  was  executed.' '  This 
language  is  more  applicable  to  the  present  case,  the 
contract  here  being  to  give  a  bond  without  naming  the 
conditions,  which  would  clearly  be  a  statutory  bond; 
and  this  formal  statement  of  the  conditions  in  the  bond 
is  followed  in  the  same  sentence  by  the  following : ' '  Pro- 
vided, however,  that  this  bond  is  subject  to  the  following 
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conditions  and  provisions :  First,  that  no  lia1 
attach  to  the  sureties  unless  in  the  event  of  a 
on  the  part  of  the  principal  in  the  performai 
of  the  terms,  covenants,  or  conditions  of  the 
traet. ' '  Under  the  circumstances,  the  stateme 
liability  shall  attach  unless  there  is  a  defa 
part  of  the  principal  in  the  performance  of 
of  his  contract  shows  clearly  that  the  unders 
the  parties  was  that  in  case  of  such  default  tl 
be  liability. 

The  contract  was  "to  erect  a  school  buildi 
specified  price,  and  the  bond  construes  thii 
that  the  contractor  was  bound  "for  the  er 
completion  of  the  school  building. ' '  He  couli 
and  complete  the  school  building  without  fur: 
labor  and  materials,  and  the  bond  undertakes  1 
do  so.  Labor  and  materials  were  furnished 
contract,  and  it  must  be  construed  that  they 
nished  according  to  the  contract  by  the  conti 
self.  The  labor  and  materials  would  not  be 
nish  without  payment  therefor,  and  therefo: 
tract  and  the  bond  include  payment  by  the 
for  the  labor  and  materials.  We  have  frequen 
that,  if  a  bond  is  given  with  "reference"  to 
the  provisions  of  the  statute  will  be  consid 
the  bond.  It  appears  that  the  contractor  and 
knew  that  they  were  contracting  with  refe 
public  building,  and  that  the  statute  requires  i 
that  a  bond  should  be  given.  For  the  reasons 
conclude  that  they  contemplated  and  intended 
with  this  statute  in  giving  the  bond.  If  so,  of 
bond  was  given  with  reference  to  the  statute 

The  statute  requires  two  sureties  on  such 
when  signed  by  only  one  surety,  "he  is  not  li 
on;  the  bond  not  being  perfect  on  its  face, 
waive  the  defect."  Cutler  v.  Roberts,  7  N> 
when  a  surety  signs  a  bond  that  specifies  up 
that  only  one  surety  will  sign,  the  party  who 
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id  as  surety  does  by  sighing  it  "waive  the 
["he  fact  that  the  obligee  named  in  the  bond 
rict  itself  instead  of  the  district  board,  and 
mtract  provides  that  the  bond  may  be  ap- 
the  cashier  of  a  bank,  will  not  relieve  the 
a  liability  thereon,  since  the  board  accepted 
id  acted  thereon,  which  amount  to  approval, 
might  have  refused  to  accept  such  a  bond, 
iew  of  the  case,  the  petition  states  a  cause 
ad  was  not  subject  to  a  general  demurrer, 
ment  of  the  district  court  is  reversed  and  the 
inded  for    further  proceedings. 

Reversed 

J.,  dissenting. 

nise  in  the  contract  was  to  "save  harmless 
ligee  from  pecuniary  loss  resulting  from  the 
c.  The  obligee  has  suffered  no  pecuniary  loss, 
are  holding  the  surety' on  the  bond  liable  for 
d  by  third  parties,  strangers  to  the  contract, 
ise  where  it  cannot  be  said  that  any  promise 
or  their  benefit,  unless  we  say  that  the  parties 
le  statutory  bond.  The  opinion  says:  "It 
ct)  contains  no  provision  for  the  payment  of 
id  materialmen  as  the  statute  requires."  la 
lation  then  clear!  A  provision  intended,  or 
ended,  is  not  inserted.  Must  we  not  then  say 
atiff,  as  we  said,  in  substance,  to  the  plain- 
tins  Comity  v.  Miller,  55  Neb.  141:  "You  can 
y  upon  the  contract  as  made  and  alleged.  If 
ntrary  to  the  intention  of  the  parties  in 
provision  intended  by  them,  then  your  remedy 
the  contract  reformed  so  as  to  express  the 
of  the  parties."  This  has  been  the  law  from 
norial.  For  a  special  statute  or  another  writ- 
itne  part  of  tlie  written  contract,  it  must  be 
■d  in  it,  in  words  clearly  showing  an  intention 
The  opinion  agrees  that  it  was  not  so  in- 
<_i,  but  appears   to  hold  that  we   can  read  tho 
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statute  into  the  contract,  because,  by  8 
regard  as  unsound  reasoning  or  innt 
ourselves  that  the  parties  may  have 
intended.  Do  we  not  know  that  the  fa 
ty,  is  to  the  contrary— that  this  si 
man,  signing  for  his  friend  without 
heretofore  a  favorite  of  the  law,  n< 
statute,  and  only  thought  he  was  pro 
obligee  harmless!  There  is  no  rule  o 
like  this  can  be  read  into  the  contrt 
porated  or  not.  I  know  of  no  text-b 
sions  of  other  states  so  holding.  T. 
statute  does  not  undertake  to  say 
shall  be  between  the  school  officers  i 
surety.  It  prescribes  a  duty  for  the  » 
who  may  be  liable  for  negligence  to  i 
by  their  failure  to  perform.  A  co 
"disobey"  the  law,  as  the  opinion  say 
the  statutory  bond.  He  may  refuse 
unable  to  give  it,  or  ignorantly  fail  t- 
which  cases  he  is  only  liable  on  his 
But  his  (the  contractor's)  intention 
in  point.  Surely  the  surety  cannot 
some  secret  intent  of  the  contractor, 
and,  as  the  opinion  says,  not  express 
The  law  is  read  into  any  and  all  cc 
far  as  the  law  is  applicable  to  the  c 
If  a  contract  is  ambiguous  or  uncerta 
void  or  subject  to  testimony  to  expl; 
Here  we  are  denying  to  the  surety 
by  the  testimony  of  all  the  parties  thi 
to  have  inserted  in  the  contract  the  pr 
the  opinion  itself  showing  that  it  wa* 
Let  us  suppose  that  testimony  were 
show  (as  it  probably  would  not)  th 
surety  signed  the  bond  he  was  told  of 
and  had  peremptorily  refused  to  sign  i 
I  would    like    to    know  by  what  law 
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liable  except  upon  the  bond  which  he  does  sign.  The 
law  never  makes  the  contract  between  the  parties  except 
in  those  cases  whete  the  law  undertakes  to  say  what 
the  contract  shall  be,  as  sometimes  in  insurance  law.  The 
citizen  is  left  free  to  contract  in  his  own  way  and  is 
bound  only  by  the  terms  of  the  contract  as  made. 

When  courts  begin  to  interpret  contracts  differently 
from  their  true  intent,  they  enter  a  most  dangerous 
field  of  innovation.  Following  such  a  rule,  it  will  easily 
come  about  that  the  citizen's  rights  in  his  dealings  with 
others  will  be  determined  by  his  or  the  others'  social 
status.  Labor  will  be  degraded,  not  helped,  and  the 
citizen's  most  valuable  right  of  freely  contracting  denied. 
I  have  discussed  one  phase  of  the  question  involved 
in  my  dissent  in  Forburger  Stone  Co.  v.  Lion  Bonding  & 
Surety  Co.  ante,  p.  202,'  208. 


Otto  Kaddatz,  appellee,  v.  John  H.  Christkeb,  defend-, 
ant;  Chakles  A.  Ready,  appellant. 

Filed  June  28,  1919.    No.  20461. 

1.  Appeal:  Statute  Limiting  Time.  Statutes  shortening  the  time 
within  which  appeals  or  proceedings  in  error  can  be  taken  do 
not,  in  the  absence  Nf  language  showing  clearly  a  legislative  in- 
tention to  the  contrary,  apply  to  Judgments,  decrees,  or  orders 
rendered  or  entered  before  such  statutes  took  effect. 

2.  Action:  Vendor  and  Purchaser:  Joint  Contract.  A  contract 
"by  and  between  John  H.  Christner  and  Charles  A.  Ready     v 

of  the  first  part,"  and  the  plaintiff,  "of  the  second  part,"  agreeing 
that  the  party  of  the  one  part  sells  to  the  party  of  the  other 
part  certain  described  lands,  is  the  joint  contract  of  Christner  and 
Ready;  and  an  action  for  failure  to  perform  the  same  may  be 
brought  against  them  jointly,  although  it  appears  on  the  face  of 
the  contract  that  the  lands  described  therein  are  owned  by  them 
in  several  ty. 

3.  Vendor  and  Purchaser:  Contract:  Arstract.  The  agreement  to 
"give  a  good  and  sufficient  warranty  deed  and  abstract"  con- 
templates that  the  abstract  will  present  a  merchantable  title,  which 
is  clear  as  shown  by  the  record,  and  does  not  require  litigation  to 
complete  it. 
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Appeal  from  the  district  court  for  N 
John  B.  Rapeb,  Judge.     Affirmed. 

H.  A.  Lambert,  Fred  G.  Hawxby  t 
Ready,  for  appellant. 

C.  A.  Robbing,  contra. 

Sedgwick,  J. 

There  was  a  motion  in  this  case  to  disr 
on  the  ground  that  the  same  was  do 
court  within  the  time  prescribed  by  stat1 
lature  amended  the  statute  in  regard  t 
docketing  an  appeal  {Laws  1917,  ch.  140 
time  from  six  to  three  months.  This  t 
tofore  followed  the  rule  announced  in  i 
Wilson  v.  Kryger,  26  N.  Dak.  77,  in  51  L. 
as  follows:  "It  is  a  general  rule  of  co 
statutes  shortening  the  time  within  wh 
proceedings  in  error  can  be  taken  do  not, 
.of  language  showing  clearly  a  legislati' 
the  contrary,  apply  to  judgments,  deei 
rendered  or  entered  before  such  statutes 
and,  applying  that  rule,  we  overruled  the 
case. 

This  plaintiff  contracted  to  puabase 
fendants  a  tract  of  land  of  about  400  ; 
county,  Nebraska.  When  the  abstracts 
presented,  the  plaintiff  refused  to  acce 
not  marketable,  and  brought  this  action  b 
the  defendants  the  amount  which  he  had 
contract. 

The  action  was  brought  in  Nemaha  coi 
defendant  Christner  resided,  and  summo 
Hayes  county  and  served  upon  the  de: 
there,  where  he  resided.  The  defendant 
ed  to  the  service  on  the  ground  that  thei 
liability  of  the  defendants  under  the  i 
objection  was  overruled,  and  it  is  now  in 
ruling  was  erroneous.    It  appears  that  tl 
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q  the  land  jointly,  but  each  held  title  to  a  dis- 
m  thereof,  and  it  would  seem  from  the  evi- 

the  parties  all  understood  that  each  de- 
as  to  receive  a  certain  part  of  the  purchase 
e  consideration  for  his  land;  but  the  contract 
t  contract  on  the  part  of  the  defendants.  It 
t  the  contract  was  "by  and  between  John  H, 
ind  Charles  A.  Ready  of  the  town  of  Hayes 
tnty  of  Hayes,  and  state  of  Nebraska,  of  the 
and  Otto  Raddatz  of  the  town  of  Pleasant 
;y  of  Seward,  and  state  of  Nebraska,  of  the 
t,"  and,  also,  that  the  "party  of  the  second 
nants  and  agrees  to  and  with  the  said  party 
part  to  sell  the  South  East  Quarter  of  Sec, 
ship  {8)  North  of  Range  35-in  Hayes  Co.  Neb. 
orth  East  Quarter  and  the  East  Half  of  the 
st  Quarter  of  Section  20-in  Township  (8) 
:ange  35-all  in  Hayes  Co.  Neb.  Said  John  H. 
s  to  give  a  good  and  sufficient  warranty  deed 
:t  to  the  South  East  Quarter  (S.  E.  1/4)  of 
•p  (8)  North  Range  (35).  Said  Charles  A. 
o  give  a  good  and  sufficient  warranty  deed 
et  to  the  North  East  Quarter  and  the  East 
)  North  "West  Quarter  of  Sec.  20-in  Twp.  (8) 
lange  (35).  And  the  said  party  of  the  second 
ants  and  agrees  to  pay  to  the  said  party  of 
irt  for  the  same  the  sum  of  Thirty  Seven 
ind   no/100    ($3,700.00)   Dollars  as   follows. 

Hundred  Cash  the  receipt  is  hereby  ac- 
I.  $200.00  payable  on  or  before  February 
$500.00  payable  on  or  before  February  1st 
year  until  the  above  sum  is  paid  in  full  with 

stituted  a  joint  contract  on  the  part  of  the 
,  and  the  fact  that  it  is  recited  in  the  contract 
the  defendants  was  to  give  a  deed  to  a  certain 
:  land  and  the  other  defendant  to  make  deed 
to  the  remainder  will  not  change  its  character  as  a  joint 
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contract,  nor  will  the  provision  that  "the  parties  i 
these  presents  bind  themselves,  each  unto  the  other,  i 
the  penal  sum  of  Fifteen  Hundred  and  No/100  $1,500.( 
Dollars  as  liquidated  damages,  to  be  paid  by  the  failii 
party."  The  parties  to  these  presents  are  the  party  ■ 
the  first  part,  these  two  defendants,  and  the  party  < 
the  second  part,  this  plaintiff.  The  trial  court  was  rig] 
in  overruling  this  objection. 

There  were  various  objections  to  the  title,  as  present* 
in  the  abstract.  The  title  to  part  of  the  land  was  throuf 
foreclosure  proceedings.  The  defendants'  brief  up( 
this  point  is  devoted  to  the  question  whether  the  titl 
were  fatally  defective,  and  it  is  argued  extensively  th; 
none  of  these  apparent  defects  in  the  title  were  fata 
but  this  was  not  the  question  to  be  determined  by  Q 
trial  court.  A  purchaser  of  land  is  not  required 
purchase  a  lawsuit,  but  the  agreement  to  "give  a  goc 
and  sufficient  warranty  deed  and  abstract"  contemplat 
that  the  abstract  will  present  a  merchantable  title,  whit 
is  clear  as  shown  by  the  record,  and  does  not  requi; 
litigation  to  complete  it.  This  title  was  so  plainly  n 
merchantable  that  we  do  not  find  it  necessary  to  diacu 
the  defects  presented  by  the  abstracts.  The  case  w; 
tried  to  the  court  without  a  jury,  and  it  cannot  be  sa 
that  the  findings  are  not  amply  supported  by  the  e\ 
dence. 

The  judgment  of  the  district  court  is 

Affirmed. 

Lbtton,  J.,  not  sitting. 
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.B  ET  AL.,  APPELLANTS,  V.   ClTY  OP   TeCUM" 

SEH,  APPELLEE, 
njffl  Jvvk  S8,  1919.    No.  20679. 

oa  Pvsrjc  Pabk:  Estate  Created.  A  will  cen- 
lalon:     "Third.     I  give  and  bequeath  to  the  city 

Johnson  County,  Nebraska,  lots  eight  (8)  nine 
id  eleven  {11)  in  block  one  (1)  In  Graft  «  Elln- 
i  to  said  city,  the  same  to  be  known  as  Brandon 
re  to  be  used  as  a  public  park;  and  I  also  give 
o  said  city  the  sum  of  five  hundred  ((500.00) 
4  to  Improve  the  same  under  the  direction  of  the 
iid  city  of  Tecumseb  and  request  that  donations  of 
ade  by  the  citizens  to  assist  in  improving  same.'" 
ivise  created  an  estate  upon  a  condition  subsequent, 

lots  and  money  be  used  for  the  purpose  expressed 

Breach:  Recovery  it  Hews.  In  such  case,  upon 
Ity  to  comply  with  the  condition  attached  to  tho 
asonable  time,  the  heirs  of  the  testatrix  can  main- 
a  recover  the  property, 

the  district  court  for  Johnson  county: 
Judge.  Reversed. 

h,  for  appellants. 

n,  contra. 

is  brought  to  recover  four  town  lots  and 
:he  city  of  Tecumseh  by  Sarah  B.  Bran- 
t's demurrer  to  the  petition  was  sus- 
ntiffs  appealed. 

are  two  sisters  and  a  brother  of  the 
petition  alleges  that  they  are  her  sole 
pill  was  probated  in  November,  1906,  and 
g  others,  this  provision:  "Third.  I  give 
the  city  of  Tecumseh  in  Johnson  County, 
tfht  (8)  nine  (9)  ten  (10)  and  eleven  (11) 
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in  block  one  (1)  in  Graff  &  Ellsworth's  addi 
city,  the  same  to  be  known  as  Brandon  Park, 
to  be  used  as  a  public  park ;  and  I  also  give  ai 
to  said  city  the  sum  of  five  hundred  ($500.00 
be  used  to  improve  the  same  under  the  direi 
city  council  of  said  city  of  Tecumseh  and  i 
donations  of  work,  etc,  he  made  by  the  citizt 
in  improving  same." 

Plaintiffs  also  alleged  that  the  city  had  taken  posses- 
sion of  the  lots  and  the  money  under  the  wiil  on  April 
5, 1909,  but  that ' '  said  city  has  ever  since  said  date  failed, 
neglected  and  refused  to  use  said  lots  as  a  public  park, 
and  has  failed,  neglected  and  refused  to  improve  the 
same  for  use  as  a  public  park,  and  has  failed,  neglected 
and  refused  to  use  said  $500,  or  any  part  of  said  sum  of 
money,  in  improving  said  lots  as  and  for  a  public  park, 
as  directed  and  required  by  the  terms  and  conditions 
of  said  provisions  of  said  will;  but  plaintiffs  aver  that 
said  defendant  has  used  said  $500  for  other  purposes, 
and  has  expended  the  same  for  other  purposes  than  in 
the  improvement  of  said  lots  for  a  public  park.  Plain- 
tiffs further  allege  that  said  city  council,  in  plain  viola- 
tion of  the  terms  and  conditions  of  said  provisions  of 
said  will,  by  an  order  duly  entered  and  passed  by  said 
city  council  on  or  about  the — day  of  March,  1917,  called 
upon  the  legal  voters  of  said  city  to  cast  their  votes  for 
or  against  the  proposition  to  sell  said  lots  and  devote 
the  proceeds  of  such  sale  for  the  purchase  of  other  prop- 
erty for  use  as  a  public  park ;  and  on  the  2d  day  of  April,  . 
1917,  at  the  annual  election  held  in  said  city,  the  electors 
of  said  city  did  vote  upon  the  said  proposition,  in  pur- 
suance of  said  order  of  said  city  council,  and  at  said 
election  said  electors  by  a  large  majority  voted  in  favor 
of  so  selling  said  lots  and  devoting  the  proceeds  of  such 
sale  to  the  purchase  of  other  property ;  and  the  use  by 
said  city  of  said  $500  for  other  purposes  than  in  the 
improvement  of  said  lots  for  a  public,  ptrrk  has  been  rati- 
fied by  the  people  of  said  city.    Plaintiffs  further  allege 
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that,  by  reason  of  the  facts,  and  the  acts  of  said  defendant 
city,  above  set  forth,  the  title,  ownership  and  right  to  the 
possession  of  said  lots  and  the  said  $500  has  reverted  to 
these  plaintiffs  as  the  sole  heirs  at  law  of  said  Sarah  B. 
Brandon,  and  these  plaintiffs  have  become  and  are  the 
absolute  owners  of  said  lots  and  the  said  $500,  together 
with  interest  upon  said  $500  from  April  5,  1909." 

Section  6195,  Bev.  St.  1913,  reads:  "In  the  construction 
of  every  instrument  creating  or  conveying,  or  authoriz- 
ing or  requiring  the  creation  or  conveyance  of  any  real 
estate,  or  interest  therein,  it  shall  be  the  duty  of  the 
courts  of  justice  to  carry  into  effect  the  true  interest 
(intent)  of  the  parties  so  far  as  such  intent  can  be  collect- 
ed from*  the  whole  instrument,  and  so  far  as  such  intent 
is  consistent  with  the  rules  of  law. ' ' 

The  rule  that  guides  this  court  in  the  construction  of 
a  will  is  plainly  outlined  in  the  section  of  the  statute 
just  quoted.  It  is  elementary  that  it  is  the  duty  of  the 
court  in  ascertaining  the  intent  of  a  testator  to  place 
itself  in  his  position  and  to  carry  out  his  expressed  de- 
sire without  regard  to  the  use  of  conventional  forms  or 
of  technical  words.     Albin  v.  Parmele,  70  Neb.  740. 

Respecting  the  gift  the  will  reads :  i '  The  same  to  be 
known  as  Brandon  Park,  and  always  to  be  used  as  a 
public  park."  From  this  language  it  is  plain  that  the 
intent  of  the  testatrix  was  that  the  identical  lots  de- 
scribed in  her  will,  and  not  some  other  property  that 
might  be  purchased  from  the  proceeds  of  a  sale  thereof, 
should  "be  known  as  Brandon  Park."  The  identical 
property  so  described,  not  some  other  tract,  was  i  i  always 
to  be  used  as  a  public  park. ' '  It  was  her  express  intent 
that  the  $500  gift  was  "to  be  used  to  improve  the  same, ' J 
namely,  the  identical  lots  described  in  the  will.  Her  "re- 
quest that  donations  of  work,  etc.,  be  made  by  the  citizens 
to  assist  in  improving  the  same,"  plainly  relates  to 
the  lots  in  suit.  To  hold  that  the  city  was  not  bound 
within  a  reasonable  time  to  use  the  lots  and  the  money 
for  the  purpose  expressed  in  her  will  would  defeat  the 
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object  that  prompted  her  to  make  the  gift.  If  she 
intended  to  have  her  lots  sold  and  a  park  establi 
elsewhere  with  the  proceeds  of  the  sale,  she  would  '. 
so  expressed  her  intention.  "We  must  take  the  wi 
made,  and  not  make  a  will  for  her.  Watson  v.  Riley 
Neb.  511. 

There  are  some  jurisdictions  that  seem  to  hold 
when  a  will  purports  to  pass  the  fee,  an  expressio 
a  purpose  respecting  the  particular  use  to  which 
property  is  to  be  appropriated  will  not  of  itself  maki 
estate  conditional.  In  view  of  the  facts  surrounding 
present  case  and  of  the  statute  and  the  established 
of  construction  of  this  court,  we  hold  that  the  di 
in  question  clearly  shows  the  intention  of  the  te&ti 
that  an  estate  be  given  to  the  municipality  upon  a 
dition  subsequent,  namely,  that  the  lots  and  mone; 
used  for  the  purpose  expressed  in  the  will.  Upon  fa: 
by  the  elty  to  comply  with  the  condition  attached  t( 
gift  within  a  reasonable  time,  the  heirs  could  proj 
maintain  an  action  to  recover  the  property.  Wh; 
a  reasonable  time  would,  of  course,  depend  upon 
facts  surrounding  the  immediate  case. 

The  city  contends  that,  the  will  having  been  proV. 
in  1906,  the  action  as  shown  by  the  petition  is  barre 
the  statute  of  limitations.  We  do  not  think  so.  W 
a  time  for  the  performance  of  a  condition  subseq 
is  not  fixed,  the  performance  must  be  within  a  reasoi 

time.     40  Cyc.  1723.    The  statute  does  not  run  agi 

the  heirs  until  the  expiration  of  such  reasonable  time. 
The  city  having  come  into  possession  of  the  property 
in  1 909,  and  less  than  ten  years  having  elapsed  bef ofe 
suit  was  begun  by  the  heirs,  the  statute  has  not  barred 
the  action. 

The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  law. 

Rk  VERSED. 

Letton,  J.,  not  Bitting. 
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Barkley  et  al.,  appellees,  v.  Chables  W.  Pool, 
ary  of  State,  appellee  :  L.  D.  Richards  et  al., 

ENERS,  APPELLANTS. 

Filed  June  28.  1919.    No.  20948. 

a:  Initiative  and  Refeeenduu:  Injunction.  Under  section 
ev.  St.  1913,  being  a  part  of  the  Initiative  and  referendum 
ty  citizen  may  invoke  the  remedy  by  Injunction  therein 
;d  to  enjoin  the  secretary  of  state  from  certifying  or  prlnt- 
the  official  ballot  for  the  ensuing  election  the  ballet  title 
mber  of  an  act  sought  to  be  referred. 

:    :    Petition:    Certificate:    Impeachment:    Effect. 

the  certificate  of  a  circulator  ef  a  referendum  petition 
.he  initiative  and  referendum  act  is  impeached  on  the  ground 
id,  the  probative  value  of  such  certificate  is  destroyed,  and 
if  the  names  appearing  on  such  petition  will  be  counted 
affirmatively  proved  to  be  genuine. 

.-  from  the  district  court  for  Lancaster  county : 
A.  Flansburg,  Judge.  Affirmed. 

Fawcett,  John  L.  Webster,  L.  F.  Crofoot  and 
.  Burbank,  for  appellants. 

x  A.  Brogan,  T.  J.  Doyle,  John  M.  Stewart, 
1.  Thomas,  C.  A.  Sore-nsen  and  H.  H.   Wilson, 


J. 

srislature  passed  an  act,  House  Roll  222,  chapter 
:  1917,  that  amended  section  1940,  Rev.  St.  1913, 
as  amended,  the  act  conferred  upon  women  the 
vote  at  the  regular  state  election  for  officers  and 
bmitted  questions,  except  such  officers  as  are 
d  and  designated  in  the  constitution,"  and  ex- 
n  questions  "the  manner  of  the  submission  of 
specified  and  designated  in  the  Constitution 
aska."  A  referendum  petition,  numerously 
tnd  apparently  having  more  than  the  required 
of  names  necessary  to  invoke  the  operation  of 
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endum  statute,  was  filed  in  the  office  of  the 
■etary  of  state,  on  July  23,  1917,  to  refer  the 
act  to  the  people  for  their  approval  or  rejection 
ipalar  state  election  on  November  5,  1918. 
ffs  began  this  action  under  section  2339, 
1913,  to  enjoin  the  secretary  of  state  from  re- 
he  suffrage  act  pursuant  to  the  prayer  of  the 
mi  petition.  When  the  secretary  filed  his 
ertain  electors  intervened  and  by  leave  of  court 
ed  as  party  defendants.  As  soon  as  the  taking 
lony  was  closed,  the  interveners  interposed  a 
■  to  plaintiffs'  evidence,  which  was  overruled, 
jrs,  electing  to  stand  thereon,  introduced  no 
estimony.  Whereupon  the  court  found  "gen- 
favor  of  the  plaintiffs  and  against  the  inter- 
ind  defendants."     The    interveners    alone  ap- 

isc  was  appealed  before  and  was  dismissed  by 
ic  ground  that,  the  ruling  appealed  from  was 
il  order.  It  may  be  added  that  on  the  former 
one  of  the  testimony  was  before  us.  Barkley 
102  Neb.  799. 

the  plaintiffs  are  women.  They  sue  on  be- 
hemselves  and  all  others  similarly  situated, 
terveners  contend  that  plaintiffs  cannot  main- 
:  suit.  They  submit  this  argument:  "The 
:>uld  have  ruled  that  the  questions  involved 
uit  do  not  relate  to  either  property  or  civil 
ut  to  political  rights,  which  belong  to  the 
of  the  state  and  attach  to  the  sovereignty  of 
■,  and  that  a  suit  in  equity  of  this  sort  could 
prosecuted  in  the  name  of  the  state,  by  and 
the  state  legal  department. " 
not  think  the  court  erred  in  ruling  that  plain- 
d  maintain  the  action.  While  plaintiffs  are 
jrs,  they  are  of  course  citizens.  Section  2339, 
1913,  expressly  provides  that  "any  citizen" 
ly  to  the  district  court  for  a  writ  of  mandamus 
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to  compel  the  secretary  of  state  to  file  either  an  in- 
itiative or  a  referendum  petition.  The  same  section 
provides :  uOn  a  showing-  that  any  petition  filed  is 
not  legally  sufficient,  the  court  may  enjoin  the  secretary 
of  state  and  all  other  officers  from  certifying  or  printing 
on  the  official  ballot  for  the  ensuing  election  the  ballot 
title  and  numbers  of  such  measure.' '  The  act  pro- 
vides a  remedy  that  may  be  invoked  when  the  secretary 
of  state  wrongfully  refuses  to  file  a  petition,  and  a 
remedy  is  also  provided  against  certifying  and  print- 
ing the  title  of  the  act  on  the  official  ballot  when  the 
petition  is  not  legally  sufficient.  "Any  citizen"  may 
apply  to  the  district  court  to  compel  a  filing  when  the 
refusal  is  wrongful,  and,  if  the  showing  is  that  the 
petition  is  not  legally  sufficient,  the  court  must  enjoin 
the  secretary  of  state  from  certifying  and  printing  the 
title  of  the  act  on  the  official  ballot.  It  is  not  necessarv 
to  repeat  the  words  "any  citizen."  Those  words  are 
implied  and  the  statute  must  be  so  construed.  If  the 
legislature  intended  that  either  remedy  created  by  the 
act  could  be  invoked  only  by  the  attorney  general  or  by  a 
person  belonging  to  some  specially  designated  class,  as 
distinguished  from  "any  citizen/ '  it  could  very  easily 
have  said  so.  It  is  significant  that  the  lawmakers  did 
not  say  so  either  in  express  terms  or  even  by  implica- 
tion. 

Ordinarily  the  powers  of  a  court  of  equity  cannot 
be  invoked  to  enforce  political  rights.  But  section  2339, 
Rev.  St.  1913,  expressly  provides  that  injunction  will 
lie  to  prevent  the  secretary  of  state  from  submitting 
a  referendum  petition  that  is  legally  insufficient.  Tho 
question  then  is:  By  whom  may  the  action  be  brought? 
The  act  sought  to  be  referred  is  a  grant  of  certain  rights 
by  the  legislature  to  all  persons  of  a  certain  class, 
namely,  the  women  of  the  state.  When  such  grant  is 
assailed,  must  the  class  upon  whom. the  rights  are  so  con- 
ferred remain  passively  silent  and  be  denied  opportunity 
to  make  the  defense  pointed  out  by  statute!    In  view  of 
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the  act,  or  on  principle,  can  it  be  said  that  any 
so  clothed  with  statutory  rights  is  remediless? 
not  think  so. 

Interveners  cite  Friendly  v.  Olcott,  61  Or.  58C 
holds  that  the  remedy  by  injunction,  under  a 
similar  to  ours,  can  only  be  invoked  by  the  state  ' ' ' 
its  proper  law  officer,"  and  argue  that,  having  : 
the  Oregon  statute,  we  adopted  the  construction 
thereon  by  the  Oregon  court.  This  court  is  not  ii 
bly  committed  to  that  rule.  *  In  Burnham-Mung< 
Dry  Goods  Co.  v.  Strahl,  102  Neb.  142,  in  dis 
this  point,  it  is  said :  "  This  is  not  a  uniform  rule  ; 
been  departed  from  for  good  reasons  by  this  c< 
several  occasions."  As  pointed  out  in  oral  argum 
in  briefs  of  counsel,  the  construction  of  the 
statute  was  based  on  the  former  practice  in  tht 
and  was  not,  strictly  speaking,  an  independei 
struction  of  the  statutory  language.  On  princi 
in  view  of  our  former  holding,  we  decline  to  ad 
Oregon  construction.  It  may  be  added  that  Ore; 
preserved  the  distinctions  between  actions  at  L 
suits  in  equity,  while  in  this  state  such  disti 
are  expressly  abolished  by  statute.  We  conclu 
under  the  act  any  citizen  may  make  a  "showing  i. 
petition  filed  is  not  legally  sufficient"  and  may 
the  remedy  by  injunction. 

Sections  2337  andv2338,  Rev.  St.  1913,  provic 
orally  for  the  duties  of  the  circulators  of  initiat: 
referendum  petitions.  Section  2337  provides :  "  N< 
than  twenty  signatures  on  one  sheet  shall  be  coi 
Section  2338  provides  that  every  sheet  on  such  ] 
shall  be  verified  on  the  back  thereof  by  the  cin 
who  shall  certify  that  each  signature  was  signed 
presence,  that  he  believes  that  the  names  and  ad 
are  correctly  given,  and  that  lie  believes  each  si 
a  legal  voter. 

The  petitions  may  contain  the  signatures  ol 
faith   signers,  but   plaintiffs  proved  that    the  na 
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many  persons  were  fraudulently  written  thereon    by 

three  of  the  circulators,  namely,  Barclay,  Norton,  and 

McCabe.    Among  other  things,  the  district  coi 

"That  29,147  legal  signatures  were  necessary 

and  that  there  appear  on  said  petition  name; 

ing  3,840  in  excess  of  that  number .     *     •     • 

siderably  more  than  3,840  names  on  said  peti 

are   invalidated,  and  cannot  be  counted  by 

fraud,    forgery,    false    and    defective    certifu 

natures  of  minors  or  persons  who    were   no1 

signatures    procured    through    false    represei 

the  circulator,  and  signatures  connected  with 

or  fictitious    addresses.     The  court  further 

as  to  circulator  Barclay,  28  of  his  petitions  at 

be  each  in  the  same  handwriting;  105  witness 

the  signatures     •     *     •     an(j  most    of  said  '. 

tures  are  proven  to  be   forgeries."     Three 

signatures  thereon  were  names  of  persons  win 

viously  died.     The  petitions  circulated  and  ce 

Barclay  contained  in  all  2,275  names.    "As 

culator  Norton,  172  witnesses  deny  the    genu 

the  signatures  purporting  to  be  theirs,  on  his 

The  court  finds  that  most  of  these  172  names  8 

to  be  forgeries;"  that  he  wrote  signatures  th 

falsely  certified    that  they  were  genuine;    "1 

are  1,306  names  on  the  petitions  circulated  by 

That  as  to  circulator  McCabe 's  petitions,  24 

deny  the  signatures  thereon ;  that  at  least  20  are 

"several  petitions  certified  by  him  appear  to 

same  handwriting  and,  on  32  different  peti 

names    appear    in  the    handwriting    of     Mr. 

*  *  *  that  upon  Mr.  Cabe  's  petitions 
1,075  signatures."  That  the  oaths  and  the  c 
of  these  three  circulators  are  impeached  for  fi 
numerous  certificates  by  them  "were  know 
intentionally  false;  and  the  court  has  counted 
one  of  the  petitions  procured  by  these  circular 
entirety  whenever  a  false  and  fraudulent  sigr 
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been  proven.  The  court  also  finds  that  as  to  al 
tions  of  each  of  these  three  circulators,  where  tl 
ticular  certificate  has  not  been  proven  false  or  J 
lent  by  direct  attack  upon  the  signatures  covered 
certificates,  that  nevertheless  the  certificate,  beinj 
by  a  circulator  whose  oath  has  been  impeached 
transaction,  lacks  evidentiary  value,  and  that  in 
that  said  petition  be  counted,  if  valid,  it  is  necess 
furnish  testimonial  proof  of  the  genuineness  of  the 
tures  and  the  truthfulness"  of  these  certificates,  a 
burden  of  making  such  proof  would  fall  upon  the  ( 
ants  and  the  interveners  herein,  and  they  have 
to  offer  such  proof.  The  court  further  finds  th 
all  false  certificates  of  these  circulators  been  disre 
as  being  unnecessary  to,  the  validity  of  the  pe 
and  had  all  the  names  on  the  petitions  of  thesi 
circulators  been  assumed  by  the  court,  in  the  t 
of  proof  to  the  contrary,  to  be  genuine,  and  ha 
counted,  except  only  those  individual  signatures 
have  been  directly  proven  fictitious  or  not  genuir 
the  increase  of  names  thus  added  to  the  referenda 
tion  would  have  brought  the  number  of  valid  sigi 
up  to  the  required  ten  per  cent,  of  the  electors 
state,  and  the  referendum  petition  in  that  event 
necessarily  have  been  sustained." 

The  interveners  in  support  of  their  demurrer 
evidence  submit  this  argument:  "The  plaintiffs, 
the  nature  of  the  action,  assume  the  burden  of  r 
that  there  are  not  a  sufficient  number  of  genuine 
tures  of  legal  voters  on  the  petition  to  comply  w 
requirements  of  the  Constitution.  This  burdi 
proof  is  not  satisfied  by  evidence  that  a  cireulat 
guilty  of  a  particular  fraud,  or  that  one  or  more 
on  a  petition  are  fictitious.  Every  genuine  signal 
the  petitions  must  be  counted,  irrespective  of  i 
tificates  of  the  circulators,  and  whereas  every 
of  the  petition  has  signed  under  a  declaration  the 
a   legal  voter  and   that   the  signature  is  his    g 
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iture,  etc.,  such  signatures  miiat  be  presumed  genuine 
counted,  except  in  cases  where  the  plaintiffs  have 
latively    shown    that    the    particular    signature  is 

or  fraudulent  or  that  the  person  is  not  a  legal  voter 
in  the  meaning  of  the  Constitution." 
ie  findings  of  fact  are  not  controverted. 

view  of  the  proof  of  fraud,  of  forgery,  and  of 
iry  that  was  perpetrated  by  circulators  Barclay, 
on  and  McCahe,  and  that  is  in  effect  admitted  by 
veners'  demurrer  to  the  evidence,  their  argument 
at  prevail.     The  trial  court  did  not  err  in  finding 

the  evidence  that  all  certificates  of  the  three  cir- 
ors  were  impeached  and  unworthy  of  credence.  Nor 
he  court  err  in  refusing,  in  the  absence  of  proof 
ie  genuineness  of  any  of  the  purported  signatures 
aring  on  such  petitions,  to  count  any  names  there- 
)r  the  referendum.  The  rule  is  elementary  that,- 
i  the  testimony  of  a  witness  on  a  material  point 
peached,  all  of  his  testimony  may  be  rejected  unless 
>borated.  Error  cannot  be  shown  in  the  findings 
ointing  out  that  the  discredited  petitions  may  have 
lined  the  genuine  signatures  of  some  persons  who, 
igning,  voiced  an  honest  protest  against  the  re- 
id  act  and  whose  names  were  not  counted  for  the 
ion.  No  doubt  some  good-faith  signatures  were 
ie  rejected  petitions ;  but  even  so,  in  view  of  the  rec- 
before  us,  error  cannot  be  predicated  on  their  re- 
jn,  because  the  burden  of  proof  was  on  the  inter- 
rs  to  establish  that  fact,  if  it  was  a  fact,  when  the 
ative  value  of  the  certificates  of  the  three  circula- 
was  destroyed.  This  the  interveners  did  not  even 
apt  to  prove.  It  need  scarcely  he  said  that  as  to  the 
veners  and  the  secretary  of  state  no  blame  can 
bly  attach  in  the  premises,  nor  was  any  charged. 
2  believe  the  rule  is  well  stated  in  State  v.  Olcott, 
t.  277,  in  a  similar  case:  "As  the  circulator  of  a 
ion  is  the  agent  of  the  signer,  and  his  oath  is  tho 

evidence  of  the  genuineness    of  the  signature,  it 
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follows  as  a  matter  of  course  that,  wl 
to  have  acted  fraudulently,  the  vain 
tion  is  destroyed,  and  the  petition  inns 
genuine  signatures  are  affirmatively  sh 
absence  of  evidence  of  intentional  f  rauc 
edge  on  the  part  of  the  circulator,  it  w 
rule  to  deprive  the  honest  signer  of 
his  signature  counted,  merely  because 
person  signed,  or  because  some  per 
knowledge  of  the  circulator,  affixed  a  f 
gave  a  fictitious  address." 

Interveners  again  contend  that  unt 
tion  it  is  mandatory  that  a  referred  a 
on  at  the  next  regular  state  election  h 
30  days  after- the  filing  of  the  refere 
it  never  can  be  voted  on.  This  qucs 
.adversely  to  their  contention  in  th< 
of  this  case.  Although  the  court  was  n 
former  decision  is,  of  course,  decisive 
the  present  case. 

In  this  as  in  the  former  hearing,  w 
counsel  for  both  parties  for  briefs  of  m 
oral  argument  of  a  high  order. 

We  believe  that  our  conclusion  coi 
tent  of  the  legislature  as  expressed  b; 
tion.  Finding  no  reversible  error,  the 
district  court  is 


W.  L.  Stickel  Lumber   Company,  app 
Kearney   et  al.,  appellaj 

Filed   July   2.   1919.     No.   2(M 

Municipal  Corporations:  Contracts:  Irbegui^bi 
has  the  power  to  enter  Into  a  contract,  bi 
exorcise  of  the  power  Is  irregular  or  defect 
chases,  uses  and  still  retains  property  p 
irregular  proceedings,  no  element  of  fraud  oi 
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being  shown,  the  allowance  of  the  claim  by  the  city  council  will 
not  be  set  aside  at  the  suit  or  a  taxpayer. 

.ppEAL  from  the    district    court  for   Buffalo  county: 
-■no  O.  Hostetler,  Judge.  Affirmed. 

f.  M.  Sinclair  and  Fred  A.  Nye,  for  appellants. 
barren   Pratt,  contra. 
etton,  J. 

udgment  for  $1,248.47  was  rendered  against  the 
of  Kearney  for  the  value  of  certain  iron  pipe  por- 
ted from  plaintiff  and  used  in  the  streets.  An  inter- 
ing  taxpayer  appeals. 

.  petition  was  presented  to  the  city  council  asking  that 
•m  sewers  be  constructed  on  certain  streets.  The 
tion  was  granted,  and  plans  and  specifications  were 
pted  by  the  council  for  the  sewer  system.  A  special 
tion  was  called  for  the  submission  to  the  electors  of 
>roposition  to  vote  $50,000  bonds,  the  proceeds  of 
eli  were  to  be  used  to  pay  the  cost  of  the  same, 
rior  to  the  time  that  the  election  was  held  it  was 
ired  to  pave  a  portion  of  the  streets  in  which  the 
posed  storm  sewers  were  to  be  placed.  In  anticipa- 
i  of  a  favorable  result  of  the  election,  and  in  order 
avoid  the  cost  of  removing  and  replacing  the  pave- 
it,  the  city  engineer  purchased  the  pipe,  and  procured 
same  to  be  laid  under  three  intersections  of  streets 
ie  crossed  by  the  sewer.  The  pipes  were  laid  as  part 
:he  proposed  storm  sewer  system  and  intakes  were 
;ed  in  the  gutters  to  connect  with  them. 
A  the  election  the  proposition  to  vote  bonds  was 
3ated.  No  further  steps  were  taken  to  construct  the 
[em.  The  ends  of  the  pipes  were  closed  with  bulk- 
ds  of  lumber,  and  the  intakes  were  left  open,  forming 
inverted  syphon,  so  that  water  flowing  in  the  gutters 
;he  usual  course  entered  on  one  side  of  the  street, 
sed  through  the  pipe,  and  flowed  out  through  the 
;r  intake  into  the  gutter  on  the  lower  side,  thus 
iding  the  use  of  surface  gutters  across  the  intersec- 
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tions.     The  statutes  requiring  estimates  an 
tive  bids,  before  such  a  purchase  were  not  con 
A  bill  was  allowed  by  the  city  council  for  th 
a  warrant  ordered  to  be  drawn,  when    an 
taken  to  the  district  court  by  an  intervening 

It  seems  to  be  established  by  the  evidence 
material  was  needed  for  ordinary  street  imi 
the  city  engineer  was  authorized  by  the  com 
chase  the  same.  For  the  defense,  severa 
testified  that  after  rains  the  water  would  si 
pipes  and  would  give  off  offensive  odors 
result  of  the  paving  and  the  installing  of  the  r. 
the  drainage  is  worse  than  before,  and  the 
officer  testified  that  it  was  dangerous  to  the  pi 
to  leave  the  pipes  in  their  present  condition. 

The  council  of  a  city  of  the  second  class  r 
5.000  inhabitants  cannot  lawfully  incur  expens 
into  a  contract  therefor  of  this  nature  and  ei 
money  has  been  previously  appropriated  fo 
pose,  or  the  expenditures  previously  sancti 
majority  of  the  electors  of  the  city.  City  of 
Downing,  59  Neb.  549;  Fulton  v.  City  of  Lin< 
.'558;  City  of  Blair  v.  Lantry,  21  Neb.  247;  Cit 
mouth  v.  Murphy,  74  Neb.  749. 

But  even  though  the  statutory  requires 
the  making  of  a  contract  have  not  been  car 
the  city  authorities  are  vested  with  genera 
to  do  the  act  for  the  performance  of  which  th 
are  supplied,  and  there  are  no  elements  of 
fair  dealing  shown,  and  the  city  elects  t 
property,  there  may  still  be  a  recovery  for 
able  value  of  the  same. 

The  crucial  question  is :  Did  the  city  hav 
purchase  the  pipe  for  the  purpose  for  wl 
used : "  If  it  had  the  power,  but  the  manner  of 
was  irregular  or  defective,  and  the  city  ace 
no  offer  to  return,  and  still  retains  proper 
by  virtue  of  the  irregular  proceedings,  it  is  1 
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morally  and  legally,  to  pay*  the  reasonable  v; 
of,  not  under  the  void  contract,  but  by  way  of 
tion."  Nebraska  Telephone  Co.  v.  City  of  i 
94  Neb.  6. 

The  city,  under  section  4951,  Rev,  St.  1913, 
to  install  a  sewer  and  drainage  system,  and  th< 
power  to  purchase  material  for  the  purpose 
the  statute  required  a  petition  to  be  signed  t 
property  owners,  and  the  cost  to  be  eventual 
them,  this  did  not  make  the  purchase  ultra  vir< 

"Properly  speaking,  ultra  vires  contracts  o 
pal  corporation  are  such  as  the  corporatk 
power  to  make  under  any  circumstances  o: 
purpose.  A  contract  of  a  municipal  corporati 
vires  in  its  proper  sense  when  it  has  no  po 
the  existing  legislation  under  any  circum 
enter  into  such  contract.  Such  a  contract,  of 
wholly  void  and  gives  rise  to  no  rights.  The  c 
such  a  contract  is  not  merely  that  the  corpora 
not  have  made  it,  hut  that  it  had  no  power 
But,  in  the  case  at  bar,  by  the  statute  then  e 
mayor  and  council  were  given  the  power  to  ■ 
grade  of  the  street  and  to  award  contracts  f 
ing  such  change.  Where  the  municipal  < 
has  the  power  to  make  the  contract,  but  fail 
the  procedure  laid  down  by  the  law  for  mak 
contract,  it  cannot  properly  be  said  to  be  ultn 
void,  but  is  merely  irregular."  Rogers  v.  City 
SO  Neb.  591. 

In  the  case  at  bar  the  mayor  and  council  ha 
provide  a  sewer  system,  and  also  have  powe 
and  otherwise  improve  the  streets.  The  pip< 
a  success  as  gutters,  but  this  was- not  the  f. 
plaintiff.  The  city,  through  its  officers,  pui 
pipe,  it  is  still  using  it,  and  may  use  it  to  a  | 
gree  in  the  future  if  the  sewer  system  appr( 
council  is  ever  installed.  The  ease  falls  withi 
ciple  of  Grand  Island  Gas  Co.  v.  West,  28  Ne 


640 


NEBRASKA  REPORTS. 


[Vol.  103 


t<- 


Meyer  v.  Centra]  States  Life  Ins.  Co. 


coin  Land  Co.  v.  Village  of  Grant,  57  Neb.  70;  Rogers  v. 
City  of  Omaha,  76  Neb.  187,  80  Neb.  591;  Nebraska  Bit- 
ulithic  Co.  v.  City  of  Omaha,  84  Neb.  375,  and  Nebraska 
Telephone  Co.  v.  City  of  Red  Cloud,  94  Neb.  6. 

Affirmed. 

Rose,  J.,  dissents. 

Cornish  and  Aldrich,  JJ.,  not  sitting. 

The  following  opinion  on  motion  for  rehearing  was 
filed  September  27, 1919.    Rehearing  denied. 

Per  Curiam. 

A  motion  for  rehearing  has  been  filed,  pointing  out 
that  under  section  4951,  Rev.  St.  1913,  the  sewer  system 
provided  for  therein  could  only  be  constructed  "without 
cost  to  the  city."  The  reference  to  this  section  in  the 
opinion  is  erroneous.  But  the  power  to  gutter  and 
otherwise  improve  the  streets  is  given  by  sections  4816, 
4908,  and  power  to  construct  a  system  of  sewerage  and 
to  borrow  money  for  that  purpose,  pledging  the  credit 
of  the  city,  is  conferred  by  section  4956.  It  was  under 
the  latter  section  that  the  proceedings  of  the  city  of 
Kearney  were  conducted. 

The  motion  for  rehearing  is 

Overruled. 


P.   H.  L.  Meyer,  Administrator,  appellee,  v.  Central 
States  Life  Insurance  Company,  appellant. 

Filed  July  2,  1919.       No.  20531. 

Insurance:  Action  for  Delay.  In  an  action  against  an  insurance 
company  for  negligence  in  delaying  action  on  an  application  for 
life  insurance,  in  failing  to  notify  the  applicant  of  the  delay  or 
of  the  occasion  for  it,  and  in  failing  to  deliver  a  policy  during 
his  lifetime,  the  evidence  summarized  in  the  opinion  held  insuffi- 
cient to  sustain  a  judgment  in  favor  of  plaintiff. 
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Appeal  from  the  district  court  for  Platte  county: 
George  H.  Thomas,  Judge.  Reversed   and  dismissed. 

A.  M.  Post  and  E.  M.  Grossman,  for  appellant.  • 

John  J.  Sullivan  and  Reeder  &  Lightner,  contra. 

Rose,  J. 

This  is  an  action  to  recover  $2,000  in  damages  for 
alleged  negligence  of  the  Central  States  Life  Insurance 
Company,  defendant,  in  delaying  action  on  an  application 
for  life  insurance,  in  failing  to  notify  the  applicant  of 
such  delay,  or  of  the  occasion  for  it,  and  in  failing  to 
deliver  a  policy  during  his  lifetime ;  the  application 
having  been  made  March  8,  1916,  and  the  applicant  hav- 
ing been  thrown  from  a  horse  and  killed  April  3, 1916.  In 
the  application  the  estate  of  the  applicant  is  designated 
as  beneficiary.  Plaintiff  is  the  father  of  the  decedent 
and  is  the  administrator  of  his  estate.  Defendant 
denied  negligence  and  pleaded  that  the  applicant  died 
pending  a  proper,  but  an  unfinished,  inquiry  into  his 
insurability.  A  jury  was  waived,  and  the  trial  court 
rendered  a  judgment  in  favor  of  plaintiff  for  the  full 
amount  of  his  claim:    Defendant  has  appealed. 

As  a  ground  of  reversal  it  is  urged  that  the  record  con- 
tains no  evidence  of  actionable  negligence.  Plaintiff 
relies  on  the  following  facts  and  conclusions :  When  the 
application  was  made,  March  8,  1916,  defendant's  solicit- 
ing agent  told  the  applicant  that  the  insurance  would  be 
in  force  upon  his  passing  a  successful  physical  examina- 
tion. The  local  physician  employed  by  defendant  made 
an  examination  on  that  date  and  assured  the  applicant 
that  he  had  successfully  passed  it.  The  first  year's 
premium  was  then  adjusted  by  the  giving  of  a  note  for 
$32.86.  The  application  and  the  report  of  the  physical 
examination  were  received  by  defendant  at  the  home 
office  in  St.  Louis,  March  13, 1916.  The  report,  owing  to 
a  defective  instrument  used  by  the  examining  physician, 
erroneously  indicated  an  excessive  blood  pressure.  March 
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15, 1916,  defendant,  without  avail,  wrote  to  the  examining 
physician  for  a  reexamination  of  blood  pressure  and 
repeated  the  request  March  27,  1916.  The  soliciting 
agent  was  advised  of  the  delay  March  28,  1916,  but  notice 
of  the  facts  mentioned  was  not  given  to  the  applicant. 
In  the  ordinary  course  of  business  the  policy  would  have 
been  delivered  by  March  22,  1916.  It  was  in  fact  issued 
March  17, 1916,  and  registered  by  the  insurance  depart- 
ment of  Missouri  at  Jefferson  City,  March  18,  1916, 
notwithstanding  the  requests  for  a  re-examination.  The 
applicant  was  in  good  health  wben  examined  and  his 
blood  pressure  was  normal.  He  was  a  young  man  of 
good  character,  and,  from  the  standpoint  of  under- 
writing, he  was  a  good  financial  and  moral  risk.  Eicept 
for  his  death  the  policy  issued  March  17,  1916,  would 
eventually  have  been  delivered  and  the  premiums  would 
have  matured  annually  from  that  date.  He  never  re- 
cived  bis  policy.  The  use  of  the  defective  instrument 
in  testing  the  blood  pressure,  the  delay  in  passing  on 
the  application  and  the  want  of  notice  resulted  in  the 
applicant's  failure  to  procure  insurance.  The  foregoing 
ia  a  brief  summary  of  plaintiff's  case.  Is  the  evidence 
sufficient  to  sustain  the  judgment  in  favor  of  plaintiff! 
Life  insurance  is  a  contract.  The  meeting  of  the  minds 
of  the  parties  is  essential  to  the  execution  of  a  policy. 
Honest,  trustworthy  underwriting  requires  serious  in- 
quiry into  the  moral  character,  habits,  family  history, 
financial  standing  and  physical  condition  of  an  applicant 
for  life  insurance.  Scientific  knowledge  and  professional 
skill  are  necessary  to  an  intelligent  inquiry.  The  insurer 
in  soliciting  a  risk  and  the  applicant  in  seeking  indemni- 
ty contemplate  an  investigation  commensurate  with  the 
hazard  involved.  For  this  purpose  a  reasonable  time 
is  necessary.  Difference  in  conditions  may  vary  the  time 
required  for  examination  and  investigation.  In  con- 
struing the  conduct  of  the  parties,  in  relation  to  time, 
courts  are  not  at  liberty  to  fix  an  arbitrary  period.  For 
the  purpose  of  considering   an  application  the    insurer 
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by  contract  may  protect  itself  against  accident,  misin- 
formation and  unforeseen  incidents  causing  temporary 
delays.  In  the  present  case  defendant's  receipt  for 
the  premium  note  permitted  delivery  of  a  policy  within 
60  days.  To  this  applicant  acceded  and  he  was  killed 
before  expiration  of  that  period.  The  investigation  of 
the  applicant's  insurability  was  pursued  by  defendant  in  \ 

good  faith.    Two  days  after  the  report  of  the  examining  3 

physician  had  been  received  at  the  home  office   of   de-  J 

fendant  in  St.  Louis  he  was  requested  to  re-examine  "% 

the  applicant's  blood  pressure  and  was  cautioned  in  re-  j 

lation  to  the  instrument  used  in  making  the  test.  The 
request  was  renewed  10  days  later,  and  the  soliciting 
agent  was  notified  of  the  delay  with  a  view  to  prompt- 
ness in  passing  on  the  application.  The  defective  in- 
strument did  not  belong  to  defendant,  but  was  the  in- 
dividual property  of  the  examining  physician,  whose 
authority  did  not  extend  beyond  his  duties  in  that  capac- 
ity. The  competency  or  fitness  of  the  examining  physi- 
cian is  not  questioned.  There  is  nothing  to  indicate 
that  he  did  not  act  honestly  and  in  good  faith.  On  the 
part  of  defendant  there  was  no  negligence  in  selecting 
him.  In  performing  his  duties  the  examining  physician 
used  his  own  instruments  and  exercised  his  own  profes- 
sional skill  and  independant  judgment.  Notice  to  ap- 
plicant that  the  report  of  the  physical  examination  indi- 
cated excessive  blood  pressure  and  that  as  a  consequence 
there  would  be  a  delay  in  considering  the  risk  could 
only  have  been  given  between  March  13,  1916,  after  the 
report  was  received  by  defendant  at  St.  Louis,  and  April 
23,  1916,  the  date  of  applicant's  death.  During  that 
time  defendant  proceeded  with  reasonable  diligence 
under  the  circumstances.  Failure  to  give  notice  of  the 
report  of  excessive  blood  pressure  is  not  evidence  of 
negligence.  The  stipulated  period  of  60  days  for  inves- 
tigation had  not  yet  expired.  Neither  the  examining 
physician  nor  the  soliciting  agent  had  power  to  make  the 
insurance  effective  upon  the  applicant's  passing  a  sue- 
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cessful  examination.  Both  were  likewise  without  author- 
ity to  bind  defendant  by  assurance  that  liability  for  a 
loss  would  precede  the  approval  of  the  application 
which  on  its  face  provided  otherwise.  The  premium 
note  was  given  on  the  express  condition  that  its  delivery 
to  defendant  depended  upon  the  applicant's  receipt  of 
a  policy.  Defendant  never  demanded  or  received  the 
premium  note  or  the  proceeds  thereof.  The  issuance 
and  the  registration  of  the  policy  to  hasten  delivery  upon 
a  subsequent  approval  of  the  application  do  not  tend  to 
prove  negligence.  Such  issuance  and  registration,  ac- 
cording to  the  application  itself,  are  not  to  be  construed 
as  an  acceptance  of  the  risk.  On  the  undisputed  facts 
the  action  should  have  been  dismissed.  Without  regard 
to  the  insufficiency  of  the  evidence  to  sustain  the  judg- 
ment, it  is  the  opinion  of  the  writer  that  no  cause  of 
action  exists  in  favor  of  plaintiff  and  against  defendant. 


Reversed   and   dismissed. 


Letton,  J.,  not  sitting. 


Cornish,  J.,   concurring. 

I  agree  that  no  negligence  was  shown,  but  I  am  of  the 
opinion  that  that  part  of  the  opinion  dealing  with  the 
question  of  negligence  should  be  eliminated. 

In  the  absence  of  contract,  the  defendant  owed  the 
deceased  no  duty  to  furnish  him  insurance,  and  failure 
to  furnish  him  insurance  would  not  be  the  basis  for  an 
action  in  tort.  It  is  possible  that  a  case  might  arise, 
where  one  or  more  persons  had  conspired  to  defeat  a 
person  of  his  legal  right  to  procure  insurance,  that 
would  amount  to  actionable  tort.  When,  as  here,  the 
parties  to  a  contract  in  terms  agree  upon  the  time  with- 
in which  the  application  or  proposition  of  one  may  be 
rejected  or  accepted  by  the  other,  the  other  has  to  the 
last  hour  of  the  last  day  for  acceptance  or  rejection  of 
the  proposition.  By  the  terms  of  the  contract  itself  he 
is  under  no  obligation  to  make  his  investigation  except 
to   suit  his  own  convenience  within  the   time.     If   the 


r 


Vol.  103]  JANUARY  TERM,  1919.  645 

SUrr  t.  Chicago,  B.  ft  Q.  B.  Co. 

maker  of  tbe.proposition  desires  an  early  or  more  speedy 
investigation,  it  should  be  provided  for  in  the  agree- 
ment. A  contrary  rule  would  never  be  followed  by  those 
not  learned  in  the  law,  because  a  layman  would  always 
think  that,  if  the  agreement  gave  him  60  days  in  which 
to  answer,  he  would  be  entitled  to  the  60  days.  An  action 
in  tort  does  not  lie  for  refusal  to  enter  into  a  contract. 


Frank  Staek  et  al.,  appellees,  v.  Chicago,  Burlington 
&  Quincy  Railroad  Company,  appellant. 

Filed  July  2,  1919.    No.  20B10. 

1.  Curlers:  Injury  to  Live  Stock:  Action  fob  Damages:  Burden  of 
Proof.  "In  an  action  to  recover  damages  from  a  carrier  [or  Injury 
sustained  by  live  stock  in  transit,  which  are  accompanied  by 
the  owner  or  his  agents,  the  burden  is  on  the  owner  to  show 
that  the  loss  complained  of  was  occasioned  by  the  carrier's  neg 
Hgence."    Cleve  v.  Chicago,  B.  &  G.  R.  Co.,  77  Neb.  1S6. 

2.   :    :    Interstate  Shipments.     The  act  of  the  federal 

congress,  known  as  the  "Carmack  Amendment"  (8  U.  S.  Corny. 
St.  1016,  sec.  8604a,  p.  92S9),  does  not  enlarge  or  change  the 
common-law  liability  of  carriers  for  injuries  to  live  stock  in 
Interstate  shipments. 

3.   :  Live  Stock:  Duty  to  Feed  and  Water.    When  the  owner, 

or  his  agent,  accompanies  the  shipment  of  stock,  the  duty  of 
feeding  and  watering  the  stock  when  placed  in  the  carrier's  yards 
Is  primarily  upon  the  owner.  If  he  falls  to  do  so,  then  the  duty 
la  upon  the  carrier.  The  duty  is  also  upon  the  carrier  to  furnish 
the  proper  facilities  for  the  feeding  and  watering  of  the  stock. 

4.   :   Feeding  Live  Stock:    Liability.     Where  the  carrier  fed 

and  watered  the  stock,  the  owner  being  present,  and  ft  appears 
that  some  of  the  stock  was  Injured  by  reason  of  poison  being 
contained  in  the  hay  fed  to  them,  the  hay  being  furnished  by 
the  carrier,  held,  that  in  such  case  the  carrier  is  not  an  Insurer 
of  the  stock  against  loss  by  reason  of  the  poisoned  hay,  but  would 
be   liable  only  for  negligence. 

Appeal  from   the  district  court  for  Webster  county : 
William  C.  Dobse-y,  .Iudqe.  Reversed. 
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E.  E.  Whitied,  J.  L.  Rice  and  L.  H.  Bla 
appellant. 

Bernard  McNeny  and  J.  8.  Gilham,  contt 

Cornish,  J. 

Plaintiffs'  carload  of  horses  being  shippe< 
lings,  Montana,  to  Grand  Island,  Nebraska,  w 
for  feeding  at  Edgemont,  South  Dakota.  It  a 
poison  in  the  hay  fed  to  the  horses  damage 
killed  others.  From  a  judgment  for  plaintii 
ages  sustained,  the  defendant  appeals. 

Plaintiff  Frank  Starr,  as  caretaker  pro\ 
the  shipping  contract,  was  present  at  the  t 
feeding,  but  the  hay  and  water  given  to  the 
furnished  and  fed  by  the  defendant  at  pi 
pense.  That  poison  was  in  the  hay  was  not 
later,  and  how  it  got  there  is  still  unknown, 
who  harvested  and  sold  the  hay,  testified  tha 
was  in  it  when  delivered.  The  defendant  kt 
in  a  barn  until  used.  The  federal  law  makes 
the  duty  of  the  caretaker  to  buy  and  feed  t 
the  carrier's  duty  if  he  does  not.  8  U.  S.  Con 
see.  8652,  p.  9381;  Chicago,  St.  P.,  M.  &  K 
Schutdt,  66  Neb.  43 ;  Webster  v.  Union  P.  R.  C 
597;  4  R.  C.  L.  985,  sec.  451.  The  evidcn 
show  that  either  defendant  or  plaintiffs  we: 
in  feeding  the  hay. 

If  the  action  turned  on  negligence — on  tl 
the  carrier  either  knew,  or  in  the  exercise 
care  should  have  known  that  the  hay  eontaine 
must  fail  for  want  of  evidence.  But  it  is  th 
contention  that,  independent  of  the  questu 
genee,  defendant  must  be  held  liable  under  i 
law  liability  as  a  common  carrier,  which  liar, 
be  limited  by  contract.  The  parties  agree  th 
the  view  taken  by  the  trial  judge,  and  it  is 
for  the  defendant's  principal  assignment  oi 
the  first  inquiry  is:    What  is  the  carrier's  ■ 
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hipment  of  stock,  for  injury  thereto  after 
>aded  and  while  being  fed  in  its  yards, 
iment  of  parties,  a  caretaker  is  in  attend- 

-law  rule,  making  the  carrier  an  insurer 
hands  for  transportation,  arose  from  the 
sibility  of  shippers  proving  how  the  goods 
mds  and  collusions  were  easily  practiced 
ve.     The  shipper  parted  entirely  with  his 

control,  and  the  carrier  could  pretend 
accident  which  had  not  happened.  In 
the  original  rule  was  modified  in  certain 
ot  only  were  losses  occasioned  by  the  act 
ic  enemy  excepted,  but  certain  losses  duo 
propensities  of  the  animal  being  shipped 
)ted. 

cement  of  the  parties,  the  animals  shipped 
by  a  caretaker,  this  furnished  another 
:xception  to  the  original  rule,  because  in 
ght  be  more  the  duty  of  the  caretaker  to 

prevent  the  particular  injury  than  it 
lty  of  the  carrier.  Accordingly,  the  com- 
as applied  to  such  a  case,  appears  to  ho 
y  this  court  in  Cleve  v.  Chicago,  B.  <jb  Q. 
166,  as  follows:  "In  an  action  to  recover 

a  carrier  for  injury  sustained  by  live 
,  which  are  accompanied  by  the  owner  or 
burden  is  on  the  owner  to  show  that  the 
1  of  was  occasioned  by  the  carrier's  neg- 
i.  C.  L.,  at  page  995,  sec.  462,  the  writer 
■uage  of  this  opinion  as  being  the  prevail- 
where.  In  fact;  while  the  plaintiffs  in 
le  to  the  contrary  and  cite  cases,  we  know 
lolding  to  the  contrary.  The  rule  is  that 
r,  or  his  agent,  attends  the  stock  as  care- 
n  this  case,  the  stock  is  being  fed  in  the 
,,  the  carrier,  while  bound  to  furnish 
eding,  is  not  liable  as  an  insurer  against 
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injury,  but  is  only  liable  for  negligence.  The  test  in 
the  instant  case  would  be:  Did  the  carrier  know  that 
the  hay  fed  contained  poison;  or,  in  the  exercise  of 
ordinary  care,  should  it  have  known!  Chicago,  St.  P.,  M. 
£  0.  R.  Co.  v.  Schuldt,  supra;  Chicago  B.  &  Q.  R.  Co.  v. 
Powers,  73  Neb.  816 ;  Zimmerman  v.  Northern  P.  R.  Co., 
140  Minn.  212 ;  Bigelow  v.  Maine  C.  R.  Co.,  110  Me.  105 ; 
Luketis  v.  Freiund,  27  Kan.  664. 

The  agreement  that  the  shipper  shall  accompany  the 
stock  and  shall  be  responsible  for  its  care  is,  when  proper 
facilities  are  supplied,  not  a  limitation  of  the  carrier's 
liability.  Chicago,  St.  P.,  M.  &  0.  R.  Co.  v.  Schuldt, 
supra. 

Plaintiffs  in  their  brief  cite  cases  from  Texas  as 
holding  to  the  contrary.  In  Pecos  &  N.  T.  R.  Co.  v.  Mey- 
er, 155  &  W.  (Tex.  Civ.  App.)  309,  and  in  Chicago,  R.  1. 
&  O.  R.  Co.  v.  Crenshaw,  59  Tex.  Civ.  App.  238,  the  car- 
rier's liability  is  made  to  depend  upon  its  exercise  of  or- 
dinary care,  according  to  the  circumstances.  The  holding 
in  Chicago,  R.  I.  &  G.  R.  Co.  v.  Linger,  156  S.  W.  (Tex. 
Civ.  App.)  298,  is  only  to  the  effect  that  a  provision  in 
the  contract  that  the  shipper  should  assume  all  risks 
(which  would  include  those  arising  from  the  carrier's 
negligence)  was  void  under  the  Carmack  amendment.  8. 
U.  S.  Comp.  St.  1916,  sec.  8604a,  p.  9289. 

It  is  further  urged  that  the  Carmack  amendment 
changes  the  rule,  in  that  it  provides  that  contracts  be- 
tween the  carrier  and  shipper  attempting  to  limit  the 
common-law  liability  are  void,  and  also  provides  that 
the  carrier  shall  be  liable  for  all  injuries  " caused  by  it." 
Inasmuch  as  the  statute  places  the  primary  duty  of 
feeding  the  stock  upon  the  caretaker,  permitting  him  to 
do  his  own  buying  and  feeding,  it  would  be 
strange  if  such  were  the  meaning  of  the  law.  This  ques- 
tion, however,  is  foreclosed  by  the  decisions  of  the  federal 
court,  holding  that  it  is  permissible  for  the  parties  to 
agree  upon  the  presence  of  a  caretaker,  and  that  the 
words  above   quoted  were  not  intended   to  change  the 
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ion-law  liability.  Adams  Express  Co.  v.  Croninger, 
.  S.  491,  44  L.  K.  A.  n.  e.  257;  Missouri  K.  £  T. 
.  v.  Harriman,  227  IT.  S.  657 ;  Cincinnati,  N.  0.  <g 
R.  Co.  v.  Rankin,  241  U.  S.  319;  Missouri,  K.  d  T. 
'.  v.  Byrne  100  Fed.  359. 

s  oomplained  that  in  the  argument  to  the  Jury 
ients  were  made  by  counsel  for  plaintiffs  inflam- 
in  their  character  and  not  based  upon  the  evi- 
It  is  answered  that  counsel  for  defendant  also 
t  fault.  Courts  fail  in  their  function  when  their 
ients  are  not  in  accord  with  the  merits  of  the  con- 
'sy.  Trial  judges  cannot  preserve  the  dignity  and 
y  of  the  court  without  the  aid  of  the  bar.  The 
r  owes  it  to  the  litigant,  as  well  as  to  the  state,  to 
nt  a  diversion  of  the  juror's  mind  from  the  ques- 
e  has  sworn  to  try.  As  we  have  heretofore  said, 
misconduct  of  counsel  is  such  that  no  admoni- 
r  rebuke  can  entirely  destroy  its  sinister  influence, 

■  trial  will  be  awarded,  regardless  of  want  of  ob- 
n  and  exception. 

■  the  reasons  above  shown,  the  judgment  of  the 
st  court  is  reversed  and  the  cause  remanded  for 
ir  proceedings. 

Reversed. 

awicK,  J.,  not  sitting. 

ion,  J.  dissenting. 

i  common-law  rule  which  makes  common  carriers- 
•rs  of  the  safe  delivery  of  property  transported, 
certain  well-recognized  exceptions,  is  a  salutary 
ne  and  tends  to  the  exercise  of  vigilance  and  care 
(  carriers.  It  should  not  be  lightly  interfered  with, 
•hittled  down  by  exceptions,  even  though  it  may 
an  injustice  in  isolated  cases. 

i  common-law  rule  is  stated  as  follows  in  Church  v. 
go,  B.  &  Q.  R.  Co.,  £1  Neb.  615:  "It  is  the  general 
hat  a  common  carrier  of  live  stock  for  hire  Is  an 
;r  of  its   safe '  delivery   to   the   consignee,   except 
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where  the  injury  or  loss  is  due 
public  enemy,  or  to  the  inherent 
of  the  animals ;  and  the  delivery 
carrier  in  good  condition  and  th 
to  deliver  them  at  the  place  of  des 
facie  case  against  the  carrier." 

This  was  an  interstate  shipn 
were  fed  and  watered  in  transit  b 
fed  them  was  poisoned,  and  a 
died.  A  caretaker  accompanied 
not  procure  the  hay  or  feed  the 
terstate  shipment  the  laws  of  the 
strued  by  tie  federal  courts,  conl 
T.  P.  R.  Co.  v.  Rankin,  241  U.  S. 
also  held  that  the  common-law  1 
an  insurer  was  not  changed  wit 
curring  on  its  own  line  by  the  pre 
amendment,  and  it  is  said,  speak 
of  the  Carmack  amendment  in  . 
Croninger,  226  U.  S.  491,  "prop 
this  nor  any  other  of  our  op 
amendment  has  changed  the  com 
tofore  approved  by  us  in  respeci 
for  loss  occurring  on  its  own  lin 

Under  the  interstate  commerc 
portation"  includes  all  services 
receipt,  delivery,  elevation,  venti 
•  icing,  transfer  in  transit,  storage 
ty  transported.  8  Comp.  St.  TJ.  S. 

It  seems  evident  that  the  furnii 
yards  for  the  feeding  of  live  s 
compelled  to  perform  under  th 
within  this  definition  of  "transp< 
Co.  v.  Prescott,  240  U.  S.  632.  Tl 
fore  the  Cummins  amendment, 
every  common  carrier  "receivii 
portation  shall  be  liable  to  the  1; 
of  lading '  for  any  loss,  damage,  o 
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ty  caused  by  it,'  or  by  any  common  carrier,  railway  or 
transportation  company  to  whom  such  property  may  be 
delivered,"  etc. 

In  New  York,  P.  &  N.  R.  Co.  v.  Peninsula  Produce  Ex- 
change, 240  U.  S.  34,  it  is  said:  "The  words  'any  loss, 
damage,  or  injury  to  such  property/  caused  by  the 
initial  carrier  or  by  any  connecting  carrier  are  compre- 
hensive enough  to  embrace  all  damages  from  any  failure 
to  discharge  a  carrier 's  duty  with  respect  to  any  part  of 
the  transportation  to  the  agreed  destination. ' ' 

In  the  report  of  the  senate  committee  on  interstate 
commerce  accompanying  the  second  Cummins  amend- 
ment, speaking  of  the  amendment,  it  is  said  "Its  purpose 
is  to  restore  the  law  of  full  liability  as  it  existed  prior  to 
the  Carmack  amendment  of  1906,  so  that  when  property 
is  lost  or  damaged  in  the  course  of  transportation,  under 
such  circumstances  as  to  make  the  carrier  liable,  recovery 
is  had  for  full  value  or  on  the  basis  of  full  value.  * ' 

Under  the  facts,  I  am  of  the  opinion  that  the  carrier  is 
liable,  under  the  common  law,  as  an  insurer. 

Morbissby,  C.  J.,  concurs  in  this  dissent. 


Dewjtt  Y.  Dorwart  et  al.,  appellants,  v.  Samuel  W. 

Hockett,  appellee. 

Filed  July  2,  1919.     No.  20495. 

1.  Brokers:  Action  fob  Commission.  Error  cannot  be  predicated 
on  the  dismissal  of  a  suit  brought  by  the  agent  of  the  owner  of 
land  against  the  drawer  of  a  check  given  to  such  agent  for  the 
purchase  price  thereof,  less  an  incumbrance,  where  the  deed  of 
conveyance  was  changed  in  a  material  matter  by  such  agent 
without  the  knowledge  of  either  the  owner  or  the  proposed  buyer, 
and  the  sale  for  that  reason  was  not  consummated. 

2.  Bills  and  Notes:  Want  of  Consideration.  In  such  case  the  con- 
sideration for  the  check  wholly  failed,  and  suit  cannot  be  main- 
tained fer  any  part  thereof,  even  though  the  buyer  subsequently 
purchased  the  land  directly  from  the  owner. 

3.  Evidence  examined,  and,  though  conflicting,  held  sufficient  to 
sustain  the  judgment. 
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Appeal  from  the  district  court  for  Red  Will 
Ernest  B.  Pehry,  Judge,     Affirmed. 

J.  L.  Rice,  for  appellants. 

Eldred,  Cordeal  &  McCarl  and  J.  E.  Kelley, 

Dean,  J. 

Plaintiffs  are  real  estate  agents,  who  sued  tc 
a  hank  cheek  for  $233.35  drawn  by  defendant 
transaction.  Defendant  pleaded  failure  of  coi 
A  jury  was  waived,  and  on  submission  of  the 
of  the  parties  the  suit  was  dismissed,  and  pi 


Laura  M.  Beem,  who  is  not  a  party  to  this 
a  160-acre  farm  in  South  Dakota  mortgage( 
Some  interest  and  taxes  were  unpaid  which  s 
able  to  pay.  It  is  not  denied  that  her  husl 
Beem,  who  acted  with  her  authority  through 
with  plaintiffs  that  they  might  sell  the  land  if 
give  the  Beems  $25  net  from  the  proceeds, 
plaintiffs  began  to  negotiate  with  defendant,  E 
the  sale  of  the  Beem  tract  to  him. 

There  is  evidence  tending  to  establish  thes 
their  first  meeting  defendant  was  told  by  pit 
the  land  was  mortgaged  for  $800 ;  that  the  ow 
$100  net  to  him;  that  $80  or  $85  taxes  were  ui 
plaintiffs  wanted  a  $100  commission  ;  that  the 
was  not  closed  at  the  time  because  defendant 
put  in  some  personal  property  instead  of 
cash ;  that  defendant  said  that  if  he  had  to  p 

he  would  pay  $300  and  assume  the  $800  mor! 

ing  the  purchase  price  $1,100;  that  a  few  days  later  plain- 
tiffs went  out  to  defendant's  farm,  taking  with  them  a 
deed  to  the  land,  which  provided  that  defendant  should 
assume  a  mortgage  for  $850;  at  the  same  time  they 
requested  a  check  for  $350;  defendant  refused  to  accept 
the  deed  or  give  the  check;  that  plaintiffs  then  said  they 
would  accept  a  check  for  $300,  which  he  refused  to  give. 
Finally,  plaintiffs  induced  defendant  to  give  them  his 
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check  for  $250,  which  was  post-dated  10  days,  to  the  end 
that  defendant  might  have  time  to  obtain  a  report 
respecting  the  land.  A  few  days  later  defendant  went 
to  plaintiffs'  office  to  close  the  transaction.  He  testified 
that  plaintiffs  at  that  time  told  him  a  mistake  had  been 
made,  and  that  a  check  for  $233.35,  namely,  the  check 
sued  on,  was  all  that  would  be  required ;  that  he  did  not 
know  what  the  mistake  was,  but  relied  on  plaintiffs,  sign- 
ed the  check  and  took  the  deed ;  that  immediately  after 
leaving  the  office  he  went  to  a  bank  to  make  a  deposit 
to  cover  the  amount  of  the  check;  that  the  bank  was 
closed,  and  upon  examining  the  deed  he  discovered  a  pro- 
vision requiring  him  to  pay  certain  back  interest  and 
taxes;  that  he  at  once  returned  to  the  office  and  told 
plaintiffs  there  was  a  mistake,  and  that  if  he  had  to  pay 
back  interest  and  taxes  the  check  was  written  for  too 
great  an  amount,  and  asked  plaintiffs  to  correct  the 
mistake,  and  demanded  that  the  deed  be  made  to  conform 
to  the  agreement;  that  his  demands  were  refused;  that 
he  thereupon  offered  to  return  the  deed,  and  demanded 
a  return  of  his  check;  both  the  offer  and  the  demand 
being  refused,  he  then  notified  the  bank  not  to  pay  the 
check. 

Respecting  the  interest  and  tax  clause,  defendant  testi- 
fied it  was  not  in  the  deed  when  he  first  saw  it,  and  on 
this  point  he  is  corroborated  by  Mr.  Beem,  who  testified 
that  it  was  not  in  the  deed  when  signed  by  him  and  his 
wife  and  forwarded  to  plaintiffs.  It  is  clear  that  there 
is  sufficient  testimony  to  establish  the  fact  that  the  deed 
that  was  finally  delivered  to  defendant  by  plaintiffs  was 
not  the  deed  that  was  contemplated  by  the  agreement, 
and  that  under  the  evidence  the  defendant  was  justified 
in  returning  the  deed  and  in  stopping  payment  on  the 
check. 

It  seems  that  defendant,  being  unable  to  close  the 
transaction  with  plaintiffs,  afterwards  bought  the  land 
directly  from  the  Beems.  Plaintiffs  now  contend  that 
they  are  entitled  to  the  amount  of  the  check,  less  the 
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back  interest  and  taxes,  on  the  theory  tha 
only  a  partial  failure  of  consideration.  "We 
so.  The  suit  was  brought  to  recover  on  a 
for  the  full  amount  of  cash  required  on  a 
excess  of  the  incumbrance  thereon.  The  trai 
not  consummated  at  the  time  the  suit  was 
was  through  no  fault  of  the  defendant  tr 
was  not  consummated  and  that  the  transactit 
closed  with  plaintiffs.  It  seems  clear  that  I 
total  failure  of  consideration.  The  testimo 
but  is  amply  sufficient  to  sustain  the  judgi 
trial  court. 
The  judgment  is 


Marsh  &  Marsh,  appellee,  v.  Chicago  &  No 
Railway  Company,  appellant. 
Filed  July  2,  1919.    No.  20172. 

1.  Curlers:  Interstate  Shipments:  Delay:  Liability. 
road  company  contracts  to  deliver  goods  at  a  cf 
business  In  another  slate,  and  is  compelled  to  trans 
other  railroad  for  delivery,  It  is  liable  for  damages  : 
livery  the  sama  as  If  tbe  delay  had  occurred  on  II 

2.    :    Claims:    Attorney's   Fees.     The   attorney 

for  la  section  6063,  Rev.  St.  1913,  are  In  tbe  natur 
may  be  allowed  In  all  cases  provided  for  In  tha1 

Appeal  from  the  district  court  for  Dou( 
Arthur  C  Wakeley,  Judge.    Affirmed. 

Wymer  Dressier  and  C.  H.  Gorman,  for  a 

John  H.  Grossmann  and  Baker  &  Ready,  c 

Aldrich,  J. 

This  is  an  action  at  law  brought  by  plaintii 
dealer  of  Omaha,  to  recover  $147.61  as  damaj 
load  of  cheese  shipped  from  Plymouth,  Wiso 
Brothers  Cream  Company,  on  June  13,  191 
signed  to  the  plaintiff  at  Omaha. 
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The  plaintiff's  place  of  business  at  Omaha  is  at  the 
corner  of  Twelfth  and  Jones  streets,  where  it  uses  the 
warehouse  and  cold  storage  plant  of  the  Fairmont 
Creamery  Company.  The  defendant  railroad  company 
entered  into  a  contract  with  plaintiff  to  deliver  these 
goods.  The  car  arrived  over  the  defendant's  lines  on  the 
morning  of  June  17,  at  2:30  a.  m.,  and  the  record  dis- 
closes that  it  was  examined  and  found  in  good  condition. 

The  defendant  company  recognized  this  car  was  to  be 
delivered  at  the  warehouse,  and  finally  caused  it  to  be 
switched  over  there.  The  Union  Pacific  Railroad  tracks 
alone  accommodated  the  Fairmont  Creamery  ware- 
house, but  there  was  a  delay  in  getting  this  car  over  to 
the  warehouse,  and  it  was  during  this  delay  that  the 
damage  complained  of  was  caused.  The  weather  at  the 
time  of  this  shipment  was  very  hot,  and  the  ice  getting  out 
of  the  car  left  the  cheese  subject  to  the  hot  weather  with- 
out ice  during  the  three  or  four  days  that  it  lay  in  the 
Omaha  yards,  thus  causing  the  damage  complained  of. 
The  defendant  claims  that,  when  it  delivered  the  car  to 
the  Union  Pacific,  its  liability  ceased,  and  that  whatever 
damage  resulted  it  was  not  responsible  for.  The  plaintiff 
insists  that  the  defendant  contracted  to  deliver  the  car 
to  plaintiff's  warehouse,  and  that  it  procured  the  services 
of  the  Union  Pacific  Railroad  Company  to  so  place  the 
car  there,  and  paid  for  its  services.  It  is  claimed  that 
the  defendant  delivered  the  car  to  the  Union  Pacific  Rail- 
road Company  according  to  the  usual  method  and  custom 
employed  in  delivering  shipments  to  connecting  carriers, 
and  the  record  shows  that  upon  arrival  the  car  was 
ordered  delivered  to  the  Fairmount  Creamery  Company, 
and  it  is  also  a  matter. of  record  that  the  car  was  trans- 
ferred to  the  Union  Pacific.  These  in  the  main  are  the 
facts  at  issue  in  this  case.  The  plaintiff  alleges  two 
grounds  for  recovery  in  the  issues  hereby  tendered:  "(1) 
Negligence  of  the  defendant  company  in  its  trans- 
portation of  the  car  with  knowledge  of  its  perishable 
contents,  and  before  fiual  delivery  of  the  car  to  the  plaia- 
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tiff.  (2)  Its  acknowledgement  of  liability  upon  an  inspe' 
tion  of  the  car,  and  its  agreement  to  pay  the  loss'whc 
ascertained." 

The  defendant  admitted  the  receipt  on  June  13,  191 
of  the  car  at  Plymouth,  "Wisconsin,  consigned  to  tl 
plaintiff,  and  denied  all  its  charges  of  negligence,  an 
alleged  the  defendant  transported  the  shipment  i 
Omaha  strictly  in  accordance  with  its  instructions,  an 
claimed  further  that  the  car  arrived  in  Omaha  on  tl 
17th  of  June,  1914,  at  2:30  a.  m.,  and  that  the  plainti: 
was  duly  notified  of  the  arrival  of  the  car,  and  that  t 
plaintiff's  special  instance  and  request  the  defendant  d< 
livered  the  car  to  the  Union  Pacific  Railroad  Compan; 
and  had  it  switched  to  the  warehouse  of  the  Fairmoi 
Creamery  Company  by  the  Union  Pacific  Railroad  Con 
pany,  that  the  former  should  notify  the  latter  of  all  cai 
to  be  switched  to  it  for  unloading,  and  that  the  Unic 
Pacific  Railroad  Company  did  switch  this  car  to  the  Fai: 
mont  Creamery  Company,  which  plaintiff  used  for  ui 
loading,  promptly  upon  receipt  of  notice  to  do  so.  Tl 
case  was  tried  on  these  issues,  and  the  jury  rendered 
verdict  in  favor  of  the  plaintiff  for  the  sum  of  $181.62. 

The  plaintiff  also  requested  allowance  of  an  attorney 
fee,  and  the  record  discloses  that  there  was  allowed  tl 
sum  of  $75  for  this  purpose.  From  this  situation,  or  sta1 
of  facts,  the  defendant  appeals.  There  are  two  issues  1 
be  determined:  (1)  Was  the  defendant  negligent  i 
responsible  for  the  delay  caused  in  the  delivery,  und« 
the  Nebraska  statute,  of  these  goods  to  the  plainti 
herein  1  and  (2)  is  defendant  liable  for  an  attorney's  fet 

This  was  an  interstate  shipment  under  the  followii 
described  bill  of  lading:  "Received  *  .  *  *  at  PI; 
mouth,  Wisconsin,  June  13,  1914,  from  the  Davis  Brot 
ers  Cheese  Company,  the  property  described  below 
apparent  good  order,  except  as  noted  {contents  and  co: 
dition  of  contents  of  packages  unknown)  *  # 
which  said  company  agrees  to  carry  to  its  usual  place  « 
delivery  at  said  destination  consigned  to  Marsh  &  Mars 
destination  Omaha,  State  of  Nebraska." 
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It  will  be  noted  „f  rom  the  above  that  the  plaintiff  and 
defendant  entered  into  a  contract  whereby  the  defendant 
was  to  deliver  this  car  to  the  usual  place  of  delivery  at 
its  destination  to  Marsh  &  Marsh.  It  is  admitted  that 
the  defendant  had  made  many  shipments  over  its  lines 
of  railway,  and  that  it  was  familiar  with  plaintiff's  ware- 
house in  Omaha,  and  that  this  was  the  place  of  delivery 
and  the  destination  of  the  car ;  and  it  also  knew  that  the 
only  way  for  the  car  to  reach  its  destination  was,  upon 
its  arrival  over  its  tracks,  tc  employ  a  Union  Pacific  en- 
gine to  deliver  it  to  Marsh  &  Marsh's  warehouse.  Oh 
June  16,  1914,  at  5 :45  p.  m.,  the  record  shows  that  plain- 
tiff gave  to  defendant's  freight  house  at  Omaha  an  order 
as  follows:  "On  arrival  of  D.  L.  &  W.  6249,  cheese  con- 
signed to  Marsh  &  Marsh,  set  to  Union  Pacific  for  Fair- 
mont Creamery."  Thus  it  is  plain  the  defendant  rec- 
ognized its  obligation  and  responsibility  to  deliver  the 
car  of  cheese  to  the  plaintiff's  place  of  business,  and  that 
the  damage  that  occurred  to  the  cheese  occurred  after  its 
arrival  in  the  Omaha  railway  yards;  and,  as  the  de- 
fendant was  under  contract  to  deliver  this  merchandise 
to  the  plaintiff  at  its  place  of  business,  then  it  must 
follow  that  whatever  damage  occurred  to  the  merchandise 
resulted  through  the  negligence  of  the  defendant.  When 
the  defendant  entered  into  a  contract  to  deliver  this  car 
and  its  contents  to  Marsh  &  Marsh  at  the  usual  place  of 
business  in  Omaha,  it  also  contracted  to  deliver  it  at 
the  place  where  it  usually  has  its  merchandise  delivered, 
and  the  defendant  was  cognizant  of  it,  and  it  appears  un- 
disputed in  the  record  that  they  were  familiar  with  the 
defendant 's  location,  and  to  carry  out  the  terms  and  con- 
ditions of  their  contract  they  employed  the  Union  Pacific 
Railroad  Company  to  deliver  the  alleged  damaged  cheese 
to  plaintiff's  warehouse,  and  paid  them  for  the  service 
so  rendered.  It  is  undisputed  also  that  the  defendant 
was  the  initial  carrier  from  a  point  in  Wisconsin  to  a 
point  at  plaintiff's  warehouse  in  Omaha,  on  the  Union 
Pacific  tracks,  and  procured  the  services  of  the  Union 
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Pacific  company  to  deliver  the  car, 
Creamery  Company's  warehouse.  Itv 
detail  its  written  contract  already  < 
plaintiff.  Then  if  upon  the  arrival  of 
therein  was  in  good  condition,  and  u; 
the  warehouse,  a  few  days  later,  it  wa 
an  unsalable  condition,  it  must  folk 
damage  resulted  after  the  ear's  arri 
defendant  is  liable  for. 

It  also  appears  the  defendant  exam 
of  this  car  and  agreed  to  settle  for  all  d 
examined  the  instructions,  and  it  wo 
defendant  has  no  cause  of  complaint  a 
because  they  were  favorable  to  the 
fendant. 

Complaint  is  also  made  that  the  alio' 
of  an  attorney's  fee  of  $75  is  wrong, 
permitted  to  stand.  The  record  show; 
interstate  shipment;  that  the  shipment 
sin  and  ended  in  Omaha.  "We  suppose 
lowed  under  section  6063,  Rev.  St.  19 
of  this  statute,  so  far  as  it  applies  b 
"In  the  event  such  claim,  which  shall 
above  provided  within  ninety  days  fr< 
delivery  of  the  freight  in  regard  to  v 
claimed,  is  not  adjusted  and  paid  with 
limited,  such  common  carrier  shall  be 
thereon  at  7  per  cent,  per  annum  froir 
of  such  claim,  and  shall  also  be  liabh 
attorney's  fee  to  be  fixed  by  the  court, 
is  the  legal  rate  of  interest  in  this  st 
of  contract.  The  court  named  $75  as 
The  amount  is  not  exorbitant  or  unr 
serious  question  is:  Can  this  statute 
made  applicable  to  an  interstate  shipn 

The  statute  under  consideration  pr 
lowance  of  attorney's  fees  in  all  cases 
loss  or  damage  for  which  a    commo 
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t  be  adjusted  and  paid  within  a  fixed  period, 
ate  no  attempt  is  made  to  regulate  inter- 
■ce.  Neither  is  the  imposition  of  attorney's 
onsidered  as  a  penalty;  rather  it  is  to  be 
a  part  of  the  costs  incurred  in  the  action,  al- 
i  denominated  in  the  statute.  The  allowance 
the  nature  of  costs.  It  is  not  a  fixed  sum 
id  as  a  part  of  the  judgment,  but  its  amount 
by  the  court.  Smith  v.  Chicago,  St.  P.,  M.  £ 
Neb.  719.  As  was  said  by  Mr.  Justice  Pit- 
in,  A\  &  T.  R.  Co.  v.  Cade,  233  U.  S.  642: 

the  purpose  is  merely  to  require  the  de- 
eimburse  the  plaintiff  for  a  part  of  bis 
otherwise  recoverable  as  'costs  of  suit.'  So 
,  it  imposes  only  compensatory  damages  up- 
nt  who,  in  the  judgment  of  the  legislature, 

delays  and  resists  payment  of  a  just  de- 
outlay  for  an  attorney's  fee  is  a  necessary 
)f  the  litigation,  and  since  it  must  fall  upon 
the  other,  it  is  reasonable  to  impose  it  upon 
ose  refusal  to  pay  a  just  claim  renders  the 
lessary.     The  allowance  of  ordinary  costs 

prevailing  party  rests  upon  the  same  prill- 
ing this  view  of  the    matter,  the    case  of 

W.  C.  R.  Co.  v.  Varnville  Furniture  Co., 
',  cited  by  appellant,  is  not  applicable, 
ent  of  the  district  court  must  be 

Affirmed. 
C.  J.,  not  sitting. 

J.,  concurring. 

dant  received  this  property  for  shipment 
in  Wisconsin  to  Omaha.  When  it  arrived  in 
mained  at  defendant's  station  and  yards 
which  delay  in  delivery  caused  the  damage 
•I 

rst  question  presented  is  whether  the  de- 
undertaken  to  deliver  the  goods  to  the  con- 
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signee  at  its  place  of  business  in  Omaha,  and  so  was 
liable  for  damage  caused  by  the  failure  of  prompt  de- 
livery. It  appears  that  similar  shipments  bad  been  made 
to  this  plaintiff  and  bad  been  delivered  at  the  plaintiff's 
place  of  business,  which  was  done  by  transfer  over  the 
lines  of  a  connecting  carrier,  and  such  shipments  were 
delivered  by  the  defendant  to  the  connecting  carrier  for 
that  purpose.  It  also  appears  that  the  charges  of  the 
connecting  carrier  for  this  transfer  were  paid  by  the 
consignor  to  the  defendant.  The  bill  of  lading  recited 
that  the  defendant  "agrees  to  carry  to  its  usual  place 
of  delivery  at  said  destination  consigned  to  Marsh  & 
Marsh,  destination  Omaha."  The  defendant  having  re- 
ceived compensation  for  this  transfer  when  it  accepted 
the  goods  for  shipment,  it  follows  that  it  undertook  to 
cause  this  transfer  to  be  made  and  the  goods  to  be  de- 
livered at  the  place  of  business  of  the  plaintiff.  Under 
those  circumstances,  by  the  Carmack  amendment,  it  is 
liable  for  any  default  of  the  connecting  carrier. 

2.  The  second  question  presented  is  as  to  the  de- 
fendant's libility  for  an  attorney's  fee.  Section  6063, 
Rev.  St.  1913,  provides:  "In  the  event  such  claim,  which 
shall  have  been  filed  as  above  provided  within  ninety 
days  from  the  date  of  the  delivery  of  the  freight  in  re- 
gard to  which  damages  are  claimed,  is  not  adjusted  and 
paid  within  the  time  herein  limited,  such  common  carrier  ' 
shall  be  liable  for  interest  thereon  at  7  per  cent,  per 
annum  from  the  date  of  the  filing  of  such  claim,  and  shall 
also  be  liable  for  a  reasonable  attorney's  fee  to  be  fixed 
by  the  court."  The  trial  court  fixed  an  attorney's  fee 
of  $75.  As  this  was  an  interstate  shipment,  and  congress 
by  the  act  of  1906  has  provided  the  liability  for  loss  or 
damage  in  interstate  shipments,  the  states  cannot  add 
any  liability  for  damage ;  and  the  question  is  whether  this 
is  an  attempt  to  do  so.  If  the  attorney's  fee  is  an 
additional  burden  upon  interstate  commerce,  it 'cannot 
be  allowed  by  the  state.  If  it  is  merely  a  provision  in  re- 
gard to  the  local  costs  of  the  litigation,  which  was  made 


r 
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necessary  by  the  delay  of  the  defendant  in 
the  matter,  it  cannot  be  said  to  be  a  burden  u| 
state  commerce.  The  language  of  Mr.  Justice 
Missouri,  K.  &  T.  R.  Co.  v.  Cade,  233  TJ.  S.  6 
appears  to  be  the  unanimous  opinion  of  that  coi 
to  justify  the  conclusion  that  under  such  circi 
an  attorney's  fee  is  properly  taxable  as  a  pt 
costs  of  the  case.  That  opinion  says:  -"Manif 
purpose  is  merely  to  require  the  defendant  to  i 
the  plaintiff  for  a  part  of  his  expenses  not 
recoverable  as  'costs  of  suit.'  *  *  *  The  ( 
an  attorney's  fee  is  a  necessary  consequent 
litigation,  and  since  it  must  fall  upon  one  pai 
other,  it  is  reasonable  to  impose  it  upon  the  pai 
refusal  to  pay  a  just  claim  renders  the  litigati 
sary.  The  allowance  of  ordinary  costs  of  suit  t 
vailing  party  rests  upon  the  same  principle." 
interstate  commerce  was  not  involved  in  that 
the  court  was  discussing  other  questions,  the 
used  is. so  pertinent  to  the  point  involved  here  1 
some  hesitation,  I  concur  with  the  majority  i 
that  an  attorney's  fee  was  properly  taxable  by 
as  a  part  of  the  costs  in  this  case.  In  view  of  the 
we  have  had  various  statutes  in  this  state  pro\ 
attorney's  fees,  and  that  such  statutes  have  ui 
been  construed  as  dealing  entirely  with  costs 
properly  be  taxed,  it  seems  reasonable  that  th 
should  also  be  so  construed. 

The  decision  of  the  supreme  court  of  the  Unit 
in  Charleston  &  W.  C.  R.  Co.  v.  Vamville  Furn 
237  U.  S.  597,  is  not  in  conflict  with  this  view.  In 
the  statute  of  South  Carolina  made  the  liabili 
last  carrier  extend  "to  losses  on  other  roads 
jurisdictions  and  increases  it  by  a  fine  diffici 
cape;"  whereas  the  Carmack  amendment  "re< 
initial  carrier  to  issue  a  through  bill  of  lading  a 
it  liable  for  all  damage  anywhere  on  the  route 
the  court  say,  "cannot   be  sustained  as  a  he 
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federal  statute  because  it  goes  farther  than  ct 
seen  fit  to  go;"  and  the  court  refers  to  Boatc 
R.  Co.  v.  Hooker,  233  U.  S.  97,  and  say:  "It 
in  that  case  the  inclusion  of  the  attorney's 
ceeding  $20  in  the  costs  upon  judgments  for  ce 
claims  was  upheld,  although  incidentally  incl 
claims  arising  out  of  interstate  commerce, 
from  the  effect  being  only  incidental,  the  gr 
upon  was  that  the  statute  did  not  '  in  anywise 
responsibility  of  the  carrier'  for  loss  or  'a 
the  ground  of  recovery,  or  the  measure  of  r 
This  seems  to  reaffirm  the  doctrine  of  the  Boat 
rase  that  the  effect  of  taxing  an  attorney 's 
of  the  costs  is  only  incidental,  and  does  not 
enlarge  the  responsibility  of  the  carrier  for 
all  affect  the  ground  of  recovery,  or  the  ; 
recovery.  This  is  in  harmony  with  the  iang 
quoted  from  Missouri,  K.  ST.  R.  Co.  v.  Cod< 
642. 

I,  therefore,  concur  in  the  conclusion  reac 
majority  upon  this  point. 

Cornish,  J.,  dissenting. 

A  law  which  requires  a  litigant  to  pay  the 
fees  of  the  opposing  party  if  he  is  defeated, 
does  not  require  the  opposing  party  to  pay  his 
fees  if  he  wins  is  in  the  nature  of  a  law  imposi 
ty.  No  other  conclusion  is  reasonable.  It  would  amount  to 
a  denial    of    the  equal    protection   of   the  laws,    unless 
enacted  as  a  police  regulation  to  prevent  a  common  wrong 
in  the  refusal  by  carriers  to  entertain  and  pay  just  claims. 
I  seriously  doubt  the  existence  of  such  customary  wrong 
at  the  present  time. 

To  me  it  is  equally  apparent  that  such  a  law  must  be 
a  burden  upon  commerce.  As  a  matter  of  business 
prudence,  the  common  carrier  will  pay  doubtful  claims, 
small  in  amount,  rather  than  run  the  risk  of  having  final- 
ly to  pay  not  only  the  claim,  but,  in  addition  thereto,  an 
attorney 's  fee  that  may  amount  to  more  than  the  claim. 
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The  result  must  be  that  in  states  having  the  law  the 
imoluments  going  to  the  carrier  for  its  service  must  be 
gsb  than  in  those  states  not  having  the  law. 

It  cannot  be  assumed  that  resistance  of  a  claim  is 
vrong,  although  it  is  finally  upheld  in  court.  Such  pre- 
emption arises  only  by  relation. 

The  law  does  not  denominate  the  attorney's  fees  as 
osts.  If  it  did,  and  the  amount  was  limited  and  the  right 
estricted,  a  different  question  might  arise.  This  fact,  it 
ippears  to  me,  distinguishes  the  case  in  hand  from  the 
ederal  cases  cited.  The  statute  uses  the  words,  "reason- 
ible  fee."  The  word  "reasonable,"  under  the  previous 
lecisions  of  this  court,  is  hardly  restrictive.  If  $100 
rorth  of  service  is  performed  by  the  attorney  in  pros- 
cuting  a  $10  or  $25  claim,  his  reasonable  fee  is  $100. 


Jantel  W.  Donovan,  appellant,  v.  Union  Pacific  Rail- 
road Company  et  al.,  appellees.* 

Filkb  Jult  2,  1919.     No.  2S95D. 

Iighw»ys:  Suit  to  Establish:  Limitations.  Evidence  examined,  and 
held,  that  the  road  was  abandoned  tor  a  period  of  more  than  ten 
years  before  plaintiff  began  his  action,  and  that  his  action  Is 
barred  by  tbe  statute  ot  limitations. 

Appeal  from  the  district  court  for  Merrick  county:. 
teorge  H.  Thomas,  Judge.    Affirmed. 

W.  T.  Thompson  and  Reese  <&  Stout,  for  appellant. 

W.  H.  Thompson,  Lloyd  G.  Thompson,  John  C.  Martin, 
rhomas  W.  Bockes,  Edson  Rich  and  C.  A.  Magaw,  contra, 

Aldbich,  J. 

This  action  in  equity  was  commenced  on  the  16th  day 
if  December,  1914.  Plaintiff  filed  his  amended  petition 
n  the  district  court  for  Merrick  county,  in  which  he 
illeges  that  he  was  a  citizen  and  resident  of  Merrick 
;ounty,  residing  within  five  miles  of  the  public  road  in 

•Reversed  on  rehearing.     See  104  Neb.,  p.  . 


664  NEBRASKA  EEPGRTS.  [Vol.  103 


Donovan  v.  Union  P.  R.  Co. 


question;  that  the  road  was  legally  established;  that 
there  were  legal  proceedings  instituted  to  establish  the 
road  prior  to  April  24,  1895,  and  that  this  wagon  road 
followed  the  general  line  of  the  Union  Pacific  main  track 
through   Merrick  county   to  the  Hall  county   line. 

As  the  defendants  admit  that  the  statement  of  fact  and 
issues  in  the  appellant's  brief  are  correct  and  accurate, 
we  copy  therefrom,  as  summarized,  sections  3,  4,  5,  6,  and 
7   of  plaintiff's  petition: 

"That  the  defendants,  without  legal  right  to  do  so, 
have  closed  the  road  to  public  travel,  and  have  obstructed 
the  same,  and  have  and  are  threatening  to  prevent  plain- 
tiff, and  the  general  public,  from  traveling  over*  and  up- 
on said  highway,  and  have  plowed  and  planted  it  to 
crops  and  rendered  it  unfit  for  travel,  and  claim  the  right 
to  so  use  the  same,  either  as  owners  or  lessees,"  and  have 
denied  and  are  denying  the  right  of  plaintiff  and  the 
public  to  the  use  of  such  highway. 

"That  on  the  24th  day  of  April,  1895,  in  an  action  then 
pending  in  the  circuit  court  of  the  United  States,  in  the 
district  of  Nebraska,  to  which  the  receivers  of  the  Union 
Pacific  Railway  Company,  the  county  of  Merrick,  the 
board  of  supervisors  of  said  county,  and  -  the  Union 
Pacific  Railway  Company  were  parties,  it  was  decreed 
that  the  highway  in  question  should  be  located  so  that  the 
-  north  line  of  said  highway  is  and  shall  be  63  feet  south 
.from  and  parallel  to  the  center  line  of  the  main  track  of 
said  railroad  as  then  constructed  through  Merrick  county, 
etc.,  that  the  railway  company  should  have  the  right  to 
put  in  culverts  and  ditches  as  needed,  etc. 

"That  said  decree  was  rendered  on  stipulated  facts, 
to  which  stipulation  the  Union  Pacific  Railway  Company, 
the  receivers,  Merrick  county,  and  the  board  of  super- 
visors of  Merrick  county  were  parties.  That  said  decree 
was  final,  and  permanently  fixed  the  right  of  the  public 
to  maintain  and  use  said  highway. 

' l  That  said  public  road  has  never  been  vacated,  and  was 
used  for  many  years  until  fenced  and  plowed  and  ob- 
structed by  defendants. 
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intiff  prosecutes  this  action  in  his  own  bc- 
lehalf  of  others  similarly  situated;  that  by 
road  plaintiff,  and  others,  will  be  damaged 
jr  loss  and  inconvenience ;  that  said  highway 
;t,  best  and  most  convenient  road  from  plain- 
ts to  Grand  Island,  and  plaintiff  is  without 
ledy  at  law." 

i  a  private  citizen  of  Merrick  county,  and  it 
lat  he  resides  within  five  miles  of  the  road  in 
at  he  has  the  right  to  maintain  this  action, 
if  limitations,  which  we  ate  met  with  at  the 

this  inquiry,  is  found  in  section  7564,  Rev. 
I  provides:  "An  action  for  the  recovery  of 
possession  of  lands,  tenements  or  heredita- 
■  the  foreclosure  of-  mortgages'  thereon,  can 
;ht  within  ten  years  after  the  cause  of  action 
crued:  Provided,  no  limitations  shall  apply 
ithin  which  any  county,  city,  town  or  village 
licipal  corporation  may  begin  an  action  for 
of  the  title  or  possession  of  any  public  road, 

or  other    public    grounds  or  city  or  town 

lore  tendered  by  the  pleadings  would  seem 
this  highway  at  any  time  since  its  organi- 
mused  or  abandoned,  or  has  it  been  a  res- 
ized and  traveled  highway?  The  legal  ques- 
■ly  well  settled  in  this  issue.  The  question 
i  of  fact  and  the  section  of  the  statute  just 
is  to  the  issues  herein.  It  is  in  evidence  that 
was  established  west  of  the  town  of  Chap- 
lerrick  county  in  the  year  1874.  While  it  is 
3  statute  was  not  in  every  detail  complied 
ny  things  were  left  undone  which  the  statute 
ave  been  done,  nevertheless  it  was  for  years 
j  a  regular  and  correct  proceeding,  and  that 
id  the  right  to  travel  over  this  highway  at- 
e  established  at  this  time:  Thus  did  mattcis 
1  1895,  when  proceedings  were  instituted  in 
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the  federal  court  for  the  purpose  of  establish 
the  highway,  which  was  an  issue  before  the  co 
of  Merrick    county  in  1874,  thus  recognizing 
rights  the  public  had  obtained  during  the  yt 
had  been  abandoned,  and  that  it  was  necessa 
public  to  maintain  further  proceedings  to  es 
rights  which  had  been  lost  or  thrown  away 
In  the  proceedings  which  took  place  in  the  fe< 
in  and  for  the  district  of  Nebraska  in  1895, 
a  stipulation  or  agreement  entered  into  betwt 
fendant,  the  Union  Pacific  Railway  Compan 
county  board  of  Merrick  county.     This  agre. 
adopted  and  made  the  decree  of  the  court,  a 
decree  of  the  court  a  road  was  established  ; 
the  right  of  way  of  the  Union  Pacific  Railway 
From  1894  most  of  the  country  on  the  soi 
the  Union  Pacific  road  track  was  open  and  un] 
there  was  some  travel  on  a  wandering  and  dei 
along  the  right  of  way  of  the  Union  Pacific  we 
man.     This  trail  was  not  a  stright  line  and  di 
ceed  as  a  road  surveyed  and  marked  out  ar 
but  was  simply  in  the  nature  of  a  trail  wan 
deviating  in  its  character.    There  is  no  evidt 
was  ever  worked  nor  a  dollar  expended  upon  il 
ment.     It  also  is   undisputed  evidence  that  i 
groves  and  trees  and  other  incumbrances  along 
ed  highway,  and  that  the  travel  did  not  interfere  with 
groves  and  trees  growing  upon  the  alleged  right  of  way 
surveyed  and  platted  by  the  engineer  of  the  county  of 
Merrick.     Thus  there  are  evidences  on  every  hand  that 
this  road  as  alleged  to  have  been  established  in  1874  was 
simply  a  paper  road  and  had  never  proceeded    beyond 
that  stage.    There  is  no  evidence  in  the  record  that  the 
officials,  or  any  of  them,  whose  duty  it  is  to  see  to  roads 
and  keep  them  in  repair,  ever  did  an  hour's  work,  or 
expended  a  dollar  in  money,  in  keeping  up  this  road  and 
causing  it  to  have  the  appearance  of  a  public  highway. 
There  is  in  the  record  no  evidence  whatever   that  the 
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d  of  supervisors  of  Merrick  county  ever  exercised 
dominion  over  thisi  road  from  the  Hall  county  line 
ward  across  Merrick  county  from  the  Hall  county 
to  Chapman.  Extensive  groves  have  been  allowed  to 
v  up;  land  has  been  fenced  off  for  many  years  by 
lers  and  ranchmen;  and  the  entire  country,  so  far 
ver  having  been  laid  put  and  marked  for  this  road, 

been  used    and    occupied    exclusively  for  farming 

stock  purposes,  and  whatever  easement,  if  any,  the 
ic  acquired  by  the  several  legal  proceedings  of  rec- 

they  never  proceeded  any  further  than  making  a 
t  record.  Actually  neither  Merrick  county,  nor  asy 
:s  proper  officials,  ever  exercised  any  authority,  or 
mpted  any  control,  or  expended  any  labor,  or  cash, 
the  betterment  of  the  road  in  question, 
le  record  discloses  this  was  an  official  report  made 
i  committee,  which  we  will  call  viewers  of  the  land, 
le  county  board  of  supervisors.  This  was  done  some- 
<if  we  quote  the  record  correctly)  in  April,  1894. 
:  condition  such  as  we  have  described  is  a  condition 
h  could  not  have  occured  in  a  day  or  a  night;  there 
groves  and  trees  which  could  not  have  grown  up  over 
t,  or  have  been  in  the  condition  that  they  were  at 
time  proceedings  were  started  in  federal  court  in 
While  we  admit  that  it  is  true  that  this  situation 
es  nonuser  to  a  certainty,  and  for  a  period  of  more 

20  years,  yet  we  do  not  claim  that  nonuser  is  at  all 
:ient  to  maintain  title.  If  there  had  been  any  actual 
pancy,  tangible  and  real,  beyond  paper,  this  nonuser 
Id  be  of  no  force  and  effect  only  in  so  far  as  it  ex- 
ses  an  intention  on  the  part  of  the  public  as  to  what 
is  going  to  do  with  this  road  for  travel  purposes,  and 
iser  is  met  further  in  a  question  like  this  in  so  far 

indicates  an  intention  of  abandonment,  and  abandon- 
t  for  a  term  of  ten  years  or  more  in  this  state  is 
jient  to  deprive  the  public  of  the  road  which  has 
;  so  treated ;  but  we  do  not  claim  that  nonuser  may 
to  abandonment,  but  it  does  clearly  declare,  and 
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r, ,  we  believe,  the  intention  of  the  parties  in- 
ind  that  intention  may  become  proof  of  the  pur- 
elation  that  the  parties  intend  to  assume  toward 
in  controversy.  Thenvif  this  intention  is  followed 
itual  abandonment,  and  the  public  fails  to  recog- 
duties  and  obligations  toward  this  road  in  the 
labor  and  repair,  it  is  evident  and  indisputable, 
1  in  the  record,  that  the  public  never  intended  to 
nd  use  this  alleged  road  for  a  public  highway. 
>rd  does  not  disclose  that  the  county  board  of 
ors  of  Merrick  county  ever  surveyed  and  laid 
•oad  in  issue.  Then  if  it  has  never  taken  any  of 
tutory  steps,  but  allowed  the  road  to  grow  up  to 
nd  trees,  and  to  be  fenced  off  for  farming  and 
rposes  for  a  period  of  over  ten  years,  as  this  re- 
ws,  what  statutory  law  is  there  in  Nebraska  that 
the  right  of  occupancy  of  the  strip  of  land  in 
,  similar  to  the  Union  Pacific,  for  road  purposesT 
)lic,  as  well  as  this  plaintiff,  has  abandoned  in 
rticular  whatever  easement  or  right  that  it  had 
uired,  or  pretended  to  acquire,  in  relation  to  this 
t  never  by  any  act  dedicated  this  road  to 
irvice.  Postal  v.  Martin,  4  Neh.  (Unof.)  534. 
not  he  said  that  abandonment  of  this  road  gives 
it  inconvenience,  or  causes  any  great  hardship, 
if  it  had,  why  would  it  have  been  abandoned!  If 
o  necessary  to  the  welfare  and  prosperity  and 
nee  of  any  given  set  of  men,  or  community,  why 
ley  suffer  all  this  inconvenience  and  annoyance 
*y  could  have  prevented  it  by  using  it  if  it  was 
laryT  The  record  seems  to  disclose  that  the  road 
from  Chapman  south  within  a  mile  or  two  of 
;on  trail  is  the  one  used  by  the  public  generally, 
been  for  many  years  last  past  in  traveling  from 
n  to  Grand  Island;  in  other  words,  the  record 
t  disclose  that  there  is  any  necessity  or  cen- 
to be  obtained  in  establishing  this  road.  The 
>f    the  viewers  appointed  by  the  county    com- 
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missioners  in  J.894,  it  occurs  to  us,  is  dependable  in  all 
respects,  and  is  an  impartial  statement  of  the  facts,  and, 
as  a  matter  of  fact,  is  corroborative  of  witnesses,  and 
portrays  a  true  condition  of  the  treatment  of  this  strip 
of  land  for  highway  purposes.  There  is  no  question 
whatever  about  the  intention  of  the  parties  to  this  trans-  " 
action,  and,  that  being  plain,  it  is  proof,  in  our  judgment, 
of  actual  abandonment  for  a  period  of  more  than  ten 
years.  Wiggins  v.  McCleary,  49  N.  Y.  346;  Moore  v. 
United  Elkhom  Mines,  64  Or.  342;  O'Dea  v.  State,  16 
Neb.  241. 

The  Union  Pacific  Railway  Company  acquired  by  act 
of  congress  in  1864  an  easement  for  the  operation  of  the 
railroad  through  and  upon  this  strip  of  ground  involved 
in  the  issues  of  this  road  case,  and  as  a  matter  of  law 
it  is  axiomatic  that  whatever  the  public  has  done  with 
reference  to  obtaining  a  roadway  .over  and  upon  the 
railroad  land  in  question,  and  having  once  obtained  it, 
if  it  afterward  abandoned  this  right  or  easement,  then 
it  must  of  necessity  revert  back  to  the  defendant  railway 
company,  and  it  is  a  recognized  doctrine  that  after  ac- 
quiring land  for  a  specific  purpose,  and  afterward  it  is 
abandoned,  then  the  easement  is  forfeited.  Perry  v. 
Staple,  77  Neb.  656;  Baldwin  v.  Trimble,  85  Md.  396,  36 
L.  R.  A.  489.  This  principle  of  abandonment  as  applied 
to  the  use  of  roads  and  the  effect  of  it  is  recognized  by 
the  Ohio  supreme  court  in  Nail  &  Iron  Co.  v.  Furnace 
Co.,  46  Ohio  St.  544,  5  L.  R.  A.  652.  The  only  reason  that 
the  court  did  not  hold  that  this  road  had  been  forfeited 
by  reason  of  abandonment  was  that  the  abandonment 
did  not  continue  over  the  statutory  period  of  21  years; 
but  in  Nebraska  the  statutory  period  is  only  10  years.  It 
appears  of  record  that  by  reason  of  the  allowing  of 
groves  to  grow  up  into  large  trees,  and  fences  to  be  used 
to  inclose  the  ground  in  issue,  over  the  alleged  road 
right  of  way,  and  from  the  farming  business  that  went 
on,  it  was  clearly  the  intention  of  the  public,  as  well  as 
that  of  the  plaintiff,  to  pay  no  attend  on  or  to  make  no 
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further  claims  to  their  easement  in  and  to  the  premises 
in  question.  The  following  report,  then,  or  rather  the 
digest  of  it,  is  given  by  the  committee  who  made  the  re- 
port for  and  in  behalf  of  the  county  supervisors,  and  we 
unhesitatingly  say  that  it  is  corroborative  of  the  position 
we  have  taken  in  the  foregoing  discussion. 

The  record  discloses  that  the  countv  board  of  .Merrick 
county  appointed  a  committee  for  the  purpose  of  viewing 
and  examining  the  public  road  in  question.  An  exam- 
ination of  this  report  will  show  that  the  committee  made 
a  careful  painstaking  investigation,  and  nowhere  in  the 
record  does  it  show  that  Merrick  county  ever  expended 
any  labor  or  funds  in  repairing  or  building  this  road,  but 
it  met  no  obligation  and  showed  no  interest  whatever. 
The  report  also  shows  that  on  section  32,  township  12, 
range  8,  there  is  a  grove  of  cottonwood  trees  56  feet 
from  the  south  rail  and  40  rods  long,  also  a  wire  fence 
40  rods  long  and  74  feet  from  the  south  rail  at  west  end 
and  60  feet  from  rail  at  east  end.  On  section  33,  town- 
ship 12,  range  9,  at  Lockwood  there  is  a  wire  fence  4  rods 
long,  66  feet  from  rail,  and  stockyards  commencing  65 
feet  from  rail  and  extending  back  123  feet.  On  section 
14,  township  12,  range  8,  there  is  a  fence  104  rods  long 
45  feet  from  rail,  and  a  grove  of  box-elder  and  cotton- 
wood  trees  108  feet  from  rail  on  west  end,  and  on 
section  18,  township  12,  range  8,  there  is  a  row  of  cotton- 
wood  trees  62  feet  from  rail.  Also  on  section  7,  town- 
ship 12,  range  7,  Chapman  town  site,  there  is  40  rods 
of  fence  97  feet  from  rail,  and  in  section  8,  town- 
ship 12,  range  7,  there  is  115  feet  of  grading  1  x  16,  55 
feet  from  rail  to  north  ditch,  also  416  feet  from  grading 
1  x  16,  60  feet  from  rail  to  ditch  and  13  box-elder  trees 
69  feet  from  rail.  In  section  4,  township  12,  range  9, 
cottonwood  trees  60  feet  from  rail,  and  on  the  north- 
east quarter  of  this  section  there  is  a  grove  running 
parallel  to  road  116  feet  from  rail.  So  this  report  con- 
tinues detailing  the  groves,  the  fences,  and  the  occupation 
and  use  of  this   alleged  road  by  farmers,   running  all 
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the  way  from  somewhere  near  Central  City  to  the  Hall 
county  line.  It  is  absolute  and  convincing  proof  of  the 
nonuser  of  this  alleged  road  for  traveling  purposes.  We 
suppose  that  in  pioneer  days  there  was  possibly  a  path 
or  track  made  along  the  Union  Pacific  right  of  way  to 
accommodate  itinerant  travelers ;  but  the  record  and  the 
physical  condition  of  the  road  show  that  it  was  not  reg- 
ularly traveled  and  never  had  been.  This  condition  pre- 
vailed until  1899,  when  the  defendant  railway  company 
exercised  its  right  of  domain  over  the  strip  of  ground 
sought  to  be  used  now  and  then  by  the  public,  for  road 
purposes. 

Neither  the  public,  nor  a  private  individual,  has  any 
right  to  sleep  upon  his  rights  so  long  that  witnesses  are 
dead  or  have  departed  from  the  territory  in  question. 
It  is  the  law  of  Michigan  that  a  highway  can  be  partially 
discontinued  by  nonuser.  Gregory  v.  Knight,  50  Mich.  61. 
It  is  the  recognized  law  of  this  country  that  "  every  right 
or  interest  in,  title  to,  or  ownership  of  property  may  be 
lost  by  abandonment."  1  C.  J.  9,  sec.  12«  In  this  case 
there  is  evidence  of  nonuser,  which  being  applied  to  the 
question  of  abandonment  of  the  easement  that  the  plain- 
tiff asserts  in  the  roadway  in  controversy  is  evidence  of 
intention.  Whether  or  not  he  has  abandoned  his  ease- 
ment depends  upon  circumstances,  and  is  a  question  of 
intention  always.  Then  again  in  the  decree  or  stipulation 
entered  into  when  this  action  was  before  the  federal 
court  in  1895,  it  is  noticeable  that  neither  the  county  of 
Merrick  nor  any  one  acting  for  it  has  ever  performed  a 
single  agreement  entered  into  at  that  time  or  place.  The 
fact  is  that  neither  the  Merrick  county  officials  nor  this 
plaintiff,  nor  any  one  similarly  situated  as  they,  have 
ever  exercised  any  dominion  over  or  performed  a  single 
act  in  recognition  of  this  road,,  and  the  record  discloses 
that  possibly  whatever  travel  there  may  have  been  from 
Chapman  to  Grand  Island  goes  a  mile  or  two  south  of 
Chapman,  and  this  was  on  the  Oregon  trail  to  Grand 
Island,  and  all  the  travel  upon  this  road  has  been  fitful 
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and  never  at  any  time  discloses  a  well-established  rec- 
ognition of  this  road,  but  rather  shows  no  intention  on 
the  part  of  any  one  either  directly  or  indirectly  to  use 
it  as  a  public  highway.  The  record  discloses  that  this 
Oregon  trail  is  about  1 1/2  miles  south  of  the  track 
near  Chapman,  and  parellel  to  the  Union  Pacific  Rail- 
road Company,  and  is  more  convenient  and  more  easily 
accessible  in  going  from  Chapman  to  Grand  Island  than 
the  path  used  along  the  Union  Pacific  right  of  way.  The 
Union  Pacific  in  fencing  up  this  easement  from  Chapman 
to  the  Hall  county  line  and  leasing  the  railway  right 
of  way  to  farmers  and  stockmen  was  simply  reoccupying 
territory  or  a  strip  of  land  that  had  been  abandoned  by 
the  public  and  the  plaintiff  herein  and  those  similarly 
situated. 

In  Railroad  v.  French,  100  Tenn.  209,  66  Am.  St.  Rep. 
752,  is  was  held  by  the  Tennessee  supreme  court  that  a 
user  by  an  adjacent  landowner  of  the  right  of  way  up  to 
the  line  of  road  for  an  indefinite  time  is  not  adverse  to 
the  road  ea^ment.  To  the  same  effect  is  Southern  P.  R. 
Co.  v.  Hyatt,  132  Cal.  240. 

In  concluding  this  discussion,  permit  us  to  say  that 
this  court  has  held:  " Proceedings  had  under  a  statute  to 
create  a  highway  should  be  so  definite  and  certain  that 
a  competent  surveyor  could,  with  the  record  before  him, 
point  out  this  location.' '  Warren  v.  Brown,  31  Neb.  8. 
Applying  this  holding  to  the  question  at  issue,  the  ap- 
pellant's contention  wholly  fails,  because  it  is  a  matter 
of  record  that  there  are  no  landmarks,  no  corners  and 
none  of  the  usual  methods  of  recognition  have  ever  been 
established  or  pointed  out.  The  record  does  not  disclose 
anv  evidence  of  a  road  there,  or  anv  travel,  only  a  wan- 
dering  and  deviating  path  along  the  railway  right  of 

way. 

So,  from  every  standpoint,  we  must  conclude  that  the 
judgment  and  finding  of  the  trial  court  should  be,  and 

it  is 

Affibmed. 

Sedgwick,  J.,  not  sitting. 
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Gi.obe  Indemnity  Company,  appellant,  v.  Gits: 
appellee. 
Filed  July  8.  1919.     No.  21026. 

Master  and  Servant:  Workmen's  Compensation  Act:  A 
appeal  by  either  party  from  an  award  «t  the  compen 
missioned  In  a  cause  arising  under  the  employers'  tl 
the  district  court  ot  the  county,  where  the  employe* 
the  employer  at  the  time  ot  the  Injury,  Is  the  prop 
which  the  cause  should  be  submitted  on  appeal. 

Appeal  from    the    district  court  for  Dodg« 
Frederick  W.  Button,  Judge.  Reversed. 

Courtright,  Siduer  &  Lee,  for  appellant. 

J.  H.  Barry,  contra. 

Cornish,  J. 

When  either  party  to  an  action,  arising  u 
employers'  liability  act,  refuses  to  accept  ti 
marie  by  the  compensation  commissioner,  to 
trict  court  may  he  cause  the  matter  to  be  subi 
that  the  court  may  have  jurisdiction  to  hear  a 
mine  the  cause  as  provided   by  statute! 

The  injury  for  which  the  employee  (named  a 
ant  herein)  asks  compensation  occurred  in 
"county,  in  which  county  the  employee  resided, 
ployer  resided  and  had  his  place  of  business  ji 
the  line  in  Fremont,  Dodge  county.  The  pt 
agreeing  on  the  amount  of  compensation,  the 
caused  the  matter  to  be  submitted  to  the  com 
commissioner,  at  Lincoln,  who  took  testimony 
Saunders  and  Dodge  counties;  summons  bein 
on  the  plaintiff  insurance  company  in  Dodg 
At  the  hearing  before  the  commissioner,  the  cla 
employee  was  resisted  by  the  plaintiff  (app< 
the  place  of  the  employer.  The  plaintiff,  refus: 
cept  the  award,  filed  its  petition,  provided  by  s 
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the  district  court  for  Dodge  county.  A  special  appearance 
made  by  the  defendant  (appellee)  was  sustained,  and 
the  cause  appealed  to  this  court. 

The  question  turns  largely  upon  the  interpretation  of 
the  language  used  in  the  employers'  liability  act,  as 
amended  in  1917  (Laws  1917,  ch.  85) .  Section  3674  of  the 
act,  as  amended,  provides  for  service  of  notice  of  the 
injury  by  the  employee  upon  "the  employer  as  soon 
as ,  practicable  after  the  happening  thereof. ' '  Section 
3677  provides  that  the  interested  parties  shall  have  the 
right  to  settle  all  matters  of  compensation  between  them- 
selves in  accordance  with  the  provisions  of  the  article. 
Section  3678  provides  that  disputed  claims  shall  "be 
submitted  to  the  compensation  commissioner  for  an 
award."  Then  follows:  "If  either  party  at  interest 
is  dissatisfied  with  the  award  of  the  compensation  com- 
missioner, then  the  matter  may  be  submitted  to  the  dis- 
trict court  of  the  county  which  would  have  jurisdiction 
of  a  civil  action  between  the  parties,"  or,  as  stated  in 
section  3693,  "the  district  court  which  would  have 
jurisdiction  in  an  ordinary  civil  case  involving  a  claim 
for  the  injuries  or  death  in  question." 

Section  3680  provides  the,  procedure  which  "either 
party"  may  take  in  case  a  dispute  arises. 

It  seems  clear  that  the  submission  of  the  cause  to  the 
district  court  provided  for  is  in  the  nature  of  an  appeal 
from  an  award.  This  is  shown  also  by  the  language  used 
in  subdivision  g,  sec.  29,  ch.  85,  Laws  1917,  in  which  the 
proceeding  is  demoninated  an  "appeal."  Neither  the 
employer  nor  the  insurance  company  has  a  right  of 
action  against  the  employee. 

While  the  language  used  is  indefinite  and  unsatisfac- 
tory, we  think  that,  as  affecting  the  question  of  juris- 
diction, the  words  "either  party"  (which  mean  one  of 
two)  refer  to  employer  and  employee,  and  the  "district 
court"  to  whom  the  cause  should  be  submitted  is  the  one 
to  which  the  employee  would  be  compelled  to  resort  in 
a    suit  for    damages    for  injuries  received.      In    other 
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^islative  intent  was  to  leave  the  forum  for 
tween  the  parties  the  same  as  it-  was  be- 
etment  of  the  compensation  law.  This 
county  in  which  the  employer  resides  or  in 
i  could  be  had  upon  him — Dodge  county. 
J  the  county  where,  in  nearly  all  cases,  both 
d  reside,  where  the  witnesses  would  xe- 
eause  be  prosecuted  with  the  least  expense, 
usion,  of  course,  will  not  permit  the  one 
select  the  forum.  If,  however,  we  were  to 
aere  the  statute  uses  the  words  "either 
nsuranee  company  may  be  one  of  the  two 
nd  (depending  upon  who  is  resisting  the 
t  might  follow  that  the  insurance  company, 
could  have  the  cause  submitted  in  any  one 
imber  of  jurisdictions,  for  the  reason  that 
i  company  might  be  sued  by  the  appellee 
a  large  number  of  jurisdictions, 
ction  should  be  determined  as  of  the  time 
action  arose. 

int  of  the  district  court  is  reversed  and  the 
ed  for  further  proceedings. 

Reversed. 


Ceifer,  Jr.,  appeuant,  v.  H.  R.  Smith,  et 

AL,  APPELLEES. 

Filed  Jin.Y  16,  1919.    No.  80417. 

t:   Discretion.     In  the  absence  of  malice,  oppression 
wilful  misconduct,  public  officers  cannot  ordinarily 

■le   for  mistaken  exercise  of   discretion,  or   error  Id 
i  the  performance  of  official  duties. 

m  the  district  court  for  Lancaster  county : 
grave,  Judge.  Affirmed. 

Foster,  for  appellant. 

Chappell,  Bitrkett,  Wilson  dt  Brown,  George 
I  Nye  F.  Morehouse,  contra. 
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MoERlSSEY,  C.  J. 

The  legislature  of  1911  created  a  stallion 
board,  whose  duty  it  was  to  pass  upon  pe 
to  license  stallions  for  breeding  purposes  ei 
breds  or  grades.  The  members  of  the  bos 
secretary  of  the  state  board  of  agriculture,  1 
of  animal  husbandry  of  the  state  univerg 
deputy  state  veterinarian.  In  1912  the  boa 
a  purported  pedigree  of  a  stallion  known  j 
De  Wierre"  and  certified  him  as  a  pure  bre 
The  horse  was  not  a  pure  bred,  but  a  grade 
re-examination,  two  years  later,  the  papers 
examined  were  found  to  be  not  genuine,  ai 
of  the  license  was  refused. 

Plaintiff  sued  the  members  of  the  board 
resulting  from  their  alleged  incompetence,  o 
In  failing  to  detect  the  invalidity  of  the  pet 
time  of  its  original  .examination.  The  pet 
that  the  papers  were  submitted  to  defendi 
contract  obligating  plaintiff  to  purchase 
provided  he  passed  the  board  as  a  pure  br 
lying  upon  the  certificate  issued  by  defen< 
tiff  did  so  purchase  him,  paid  the  price  of  a  \ 
him,  and  stood  him  to  public  breeding  as  a 
that  as  a  result  of  defendants'  negligence  i 
fered  damages  in  the  sum  of  $3,000.  Tin 
sustained  demurrers  on  the  part  of  each  of 
ants  to  the  amended  petition,  and  plaintiff  b 

The  statute  made  provision  for  resort  to 
ified  books  in  ascertaining  whether  a  pedigrei 
by  the  proper  officers  of  recognized  stud 
and  whether  such  signatures  were  genuine, 
necessarily  involved  the  examination  of  e 
the  exercise  of  judgment.  The  allegations 
tion  that  "the  numbers  on  said  papers  pi 
be  a  good  pedigree  should  have  shown  * 
the  said  paper  was  void  and  of  no  effect,"  ai 
signature  on  said  purported  pedigree  shoi 


v« 
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stantly  put  the  defendants  *  *  *  on  guard  as  to 
its  validity,"  sufficiently  indicate  that  defendants'  duties 
were  more  than  ministerial  in  character.  The  rule  is 
well  established  that  in  the  absence  of  malice,  oppression, 
in  office,  or  wilful  misconduct,  public  officers  cannot  be 
held  liable  for  mistaken  exercise  of  discretion,  or  error 
in  judgment,  in  the  performance  of  duties  of  a  quasi- 
judicial  nature.  22  R.  C.  L.  p.  485,  sec.  J.  63;  State  v. 
Hastings,  37  Neb.  96.  The  duties  of  the  board  in  deter- 
mining the  genuiness  and  validity  of  the  pedigree  papers 
fell  within  this  rule.  There  can  be  no  liability  for  mere 
error  or  mistake  in  judgment  in  the  performance  of 
these  duties,  and  the  demurrer  to  the  petition  was  prop- 
erly sustained. 

Several  other  propositions  have  been  urged  by  defend- 
ants in  support  of  the  judgment  of  the  district  court. 
Among  these  is  the  claim  that  defendants  could  in  no 
event  be  liable  as  public  officers  because  they  never  pc- 
cupied  a  de  jure  office.  This  claim  is  based  on  the  fact 
that  chapter  1,  Laws  1911,  which  created  the  stallion 
registration  board,  was  subsequently  declared  uncon- 
stitutional as  an  attempt  on  the  part  of  the  legislature 
to  create  state  officers.  lams  v.  Mellor,  93  Neb.  438. 
Whether  defendants  might  be  de  facto  officers,  even 
though  no  de  jure  office  existed,  it  is  unnecessary  to 
decide. 

The  judgment  of  the  district  court  is 

Affirmed. 

Rose,  J.,  dissents. 


Harry  W.   Harrington   et    al.,    appellees,  v.   Marion 

Vogle,  defendant  :  Massachusetts  Bonding  & 

Insurance  Company,  appellant. 

Filed  July  16,  1919.    No.  20534. 

1.  Notaries:  Negligence.  Proof  that  a  notary  public  signed  a  cer- 
tificate of  acknowledgment  to  a  forged  deed,  and  that  no  other 
persons  of  tne  name  of  the  purported  grantors  could  be  located 
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who  might  reasonably  have  made  the  ack  now  led  geme 
or  have  led  the  notary  to  believe  that  they  were 
the  land,  la  sufficient  to  establish  a  prima  facie  cast 
or  miscondunt  against  the  notary  In  failing  to  ha' 
evidence  of  the  Identity  of  the  persons  making  the  ac 

2.  Petition  examined  and  held  to  state  a  cause  of  actio 

3.  Evidence:  Comparison  of  Hanowbitinq.  In  an  actk 
of  a  notary  public  for  making  a  false  certificate  of  at 
te  a  deed,  the  official  signature  on  her  bond  filed  w 
clerk  may  be  received  in  evidence  for  the  purpose 
of   handwriting. 

4.  Deeds:  Insebtiopt  of  Name  of  Grantee.  Unless  i 
tentlon  appears,  the  regular  execution  and  dellv* 
vesta  In  the  person  to  whom  it  is  delivered  Imp 
to  complete  it  by  Inserting  the  name  of  the  Inl 
where  this  has  been  left  blank. 

8.  :  .    Where  a  deed  appears  to  be  regu 

acknowledged  and  delivered,  It  fs  prima  fade  e' 
innocent  third  parties,  of  the  authority  of  the  pers' 
deed  to  insert  her  name  as  grantee. 

Appeal  from  the  district  court  for  Laneas 
William  M.  Morning,  Judge.  Affirmed. 

Strode  &  Beghtol  and  Kennedy,  Holland 
Horan,  for  appellant. 

F.  B.  Baylor  and  B.  N.  Robertson,  contrc 

Morrissey,  C.  J. 

This  is  an  action  on  the  official  bond  of  a 
lie  for  damages  arising  from  a  false  certif 
knowledgement  to  a  deed.  The  notary  mad< 
ancc,  and  the  ease  was  tried  against  her 
Massachusetts  Bonding  &  Insurance  Compan; 
jury.  Plaintiffs  recovered  judgment  for 
amount  stipulated  in  the  bond. 

One  Eleanor  Sauers  gave  plaintiffs  her  < 
tain  land  in  Banner  county  in  exchange  foi 
merchandise.  In  the  course  of  the  negotiati 
hibitcd  to  plaintiffs  a  deed  purporting  to  ha' 
cuted    by  Jennie   Thornburn  and  Hannah 
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record  owners  of  the  land,  with  the  acknowledgment 
duly  certified  by  defendant  Vogle,  as  notary  public.  The 
deed  was  a  forgery.  The  title  of  Eleanor  Sauers  rested 
on  the  forged  deed.  Plaintiffs  sued  Eleanor  Sauers  for 
the  fraud  perpetrated  upon  them,  and  recovered  a  judg- 
ment, upon  which  they  were  unable  to  realize  any  amount. 
They  thereupon  brought  this  action  against  the  notary 
and  her  surety. 

The  bonding  copipany  seeks  a  reversal  of  the  judg- 
ment entered  against  it  on  the  ground,  'among  others, 
that  the  petition  does  not  state  a  cause  of  action,  and 
that  the  trial  court  erred  in  overruling  its  objection  to 
the  introduction  of  any  evidence.  The  alleged  defect  in 
the  petition  is  that  the  petition  does  not  aver  that  the 
notary  took  the  acknowledgment  without  knowing  or 
having  satisfactory  evidence  that  the  persons  purporting 
to  make  it  were  the  persons  described  in  and  who  exe- 
cuted the  instrument. 

The  petition  alleges  that  it  is  the  duty  of  a  notary  pub- 
lic in  taking  an  acknowledgment  to  a  deed  to  know,  or  to 
have  satisfactory  evidence,  that  the  person  making  the 
acknowledgment  is  the  person  described  as  grantor ;  that 
defendant  Vogle  did  not  faithfully  perform  the  duties 
required  of  her  as  notary  public;  ttiat  she  took  the  ac- 
knowledgement to  a  deed  which  was  a  forgery ;  and  that 
her  certificate  thereto  is  false  and  untrue.  Defendant  did 
not  attack  the  petition  by  motion.  As  against  an  objec- 
tion to  the  introduction  of  any  evidence,  the  petition 
sufficiently  alleged  such  breach  of  duty  on  the  part  of  the 
notary  as  to  entitle  plaintiffs  to  maintain  the  action. 

Defendant  further  contends  that  judgment  is  not 
sustained  for  the  reasons:  (1)  That  there  is  no  evidence 
that  the  notary  took  the  acknowledgment  in  question; 
(2)  that  there  is  no  evidence  that  the  notary  did  not  know 
or  have  satisfactory  evidence  that  the  persons  making 
the  acknowledgment  were  the  persons  described  in  and 
who  executed  the  instrument;  (3)  that  plaintiffs'  dam- 
age did  not  result  from  the  act  of  the  notary,  since  the 
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deed  in  question  was  incomplete  and  would  not  have 
passed  title,  even  if  the  certificate  had  been  true  and  the 
deed  had  actually  been  signed  by  the  owners  of  the 
land. 

Plaintiffs  introduced  in  evidence  the  bond  and  official 
signature  of  defendant  Vogle.  They  were  regularly 
produced  as  part  of  the  public  record.  Their  genuineness 
and  validity  were  beyond  question,  and,  in  the  absence 
of  any  other  proof  on  this  point,  they  furnished  a  suffi- 
cient basis  for;  a  comparison  with  the  signature  on  the 
deed,  and  a  finding  that  the  acknowledgment  had  bpen 
made  by  defendant  Vogle.  Rev.  St.  1913,  sec.  7912. 

As  to  the  contention  that  the  judgment  cannot  be  sus- 
tained because  plaintiffs  did  not  prove  that  the  notary 
did  not  know  or  have  satisfactorv  evidence  of  the  identi- 
ty  of  the  persons  making  the  acknowledgment,  it  is  suffi- 
cient to  say  that  plaintiffs  showed  that  the  deed  was  a 
forgery,  and  that  no  other  persons  of  the  name  of  Thorn- 
burn  could  be  located  who  might  reasonably  have  made 
the  acknowledgment  in  question  or  have  led  the  notary 
to  belieye  that  they  were  the  owners  of  the  land.  This 
was  sufficient  to  sustain  the  burden  placed  on  plaintiffs 
and  to  establish  a  prima  facie  case  of  negligence  or  mis- 
conduct. 20  R.  C.  L.  <335  sec.  17. 

Defendant's  final  argument  is  that  plaintiffs'  damage 
did  not  arise  from  the  notary's  act.  The  evidence  shows 
that  the  deed  was  blank  as  to  the  name  of  the  grantee,  and 
that  Eleanor  Sauers  filled  in  her  name  after  she  had 
shown  the  deed  to  plaintiffs  and  attempted  to  get  them 
to  accept  it  as  direct  grantees.  It  is  urged  that,  since  this 
deed  was  incomplete,  to  plaintiffs'  knowledge,  it  was  in- 
effectual to  pass  title,  even  if  the  notary 's  certificate  had 
been  true,  and  hence  plaintiffs'  loss  would  have  occurred 
without  regard  to  the  negligence  or  misconduct  of  the 
notary. 

Unless  a  contrary  intention  appears,  the  regular  exe- 
cution and  delivery  of  a  deed  vests  in  the  person  to  whom 
it  is  delivered  implied  authority  to  complete  it  by  insert- 
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ing  the  name  of  the  intended  grantee  where  this  has  been 
left  blank.  Montgomery  v.  Dresser,  90  Neb.  632,  38  L.  R. 
A.  n.  s.  423.  And  where  a  deed  appears  to  be  regularly 
executed,  acknowledged  and  deliverd,  it  is  prima  facie  evi- 
dence, as  to  innocent  third  parties,  of  the  authority  of 
the  person  holding  the  deed  to  insert  her  name  as  gran- 
tee.. We  are  not  called  upon  to  hold,  as  between  the 
grantor  and  a  person  claiming  to  have  relied  upon  such 
deed  as  subsequent  innocent  purchaser,  that  the  author- 
ity of  the  holder  of  the  deed  may  not  be  rebutted;  but, 
in  an  action  on  the  bond  of  a  notary  public  for  making 
a  false  certificate  of  acknowledgment  to  a  deed,  it  can- 
not be  successfully  urged  that  the  loss  would  have  arisen 
without  regard  to*  the  notary 's  act  because  the  deed  did 
not  contain  the  name  of  a  grantee.  vIn  such  case  a  third 
party  relying  upon  the  certificate  of  the  notary  and  the 
apparently  regular  execution,  acknowledgment  and  de- 
livery of  the  deed  may  assume  the  authority  of  the  hold- 
er of  the  deed  to  insert  her  name  as  grantee. 

The  record  contains  no  fact  sufficient  to  excuse  the 
notary's  negligence  or  misconduct,  and  the  judgment  is 

Affirmed. 


United  States  Fidelity  &  Guaranty  Company  et  al., 
appellants,  v.  emma  wlckline,  appellee. 

Filed  July  16,  1919.     No.  2101O 

1.  Master  and  Servant:  Workmen's  Compensation  Act:  Liability. 
When  a  woman  employee  who  has  suffered  an  injury  to  one  of  her 
kidneys  offers  to  permit  an  X-ray  photograph  of  the  kidney  to 
be  made,  but  refuses  to  permit  the  injection  of  coloregol  into  the 
kidney  for  the  purpose  of  rendering  it  opaque,  she  does  not 
necessarily  by  such  refusal  forfeit  her  right  to  compensation 
under  the  employers'  liability  act. 

2.  Appeal:  Law  of  the  Case.  Where  on  an  appeal  under  the  employers' 
liability  act  it  is  held  that  an  attorney  fee  cannot  be  taxed  as 
part  of  the  costs,  that  holding  becomes  the  law  of  the  case,  and 
the  question  is  not  open   for  consideration  on  a  second  appeal. 
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3.  Master  and  Servant:  Workmen's  Compensation 
Trial.  Id  an  appeal  under  tlie  employers'  liablli 
award  of  the  compensation  commissioner,  the  die 
authority  to  hear  the  cause  as  a  suit  In  equity  an 
Judgment  therein.     Rev.  St.  1913,  sec.  3678. 

4.  :  :  :  Award.    Where  an  appea! 

an  award  of  the  compensation  commissioner  under 
liability  act,  the  district  court,  on  proper  appl 
allow  such  additional  compensation  and  "waitinf 
evidence  shows  the  employee  entitled  to  by  reagoi 
disability  subsequent  to  the  award  of  the  coram: 

Appeal  from  the  district  court  for  Lanca 
Frederick  E.  Shepherd,  Judge.  Affirmed  as 

Strode  &  Beghtol,  for  appellants. 

R.  J.  Greene,  contra. 

Morrisset,  C.  J. 

This  cause  is  here  for  the  second  time, 
reported  in  United  States  Fidelity  <£  Gua 
WickUne,  ante,  p.  21.  A  second  trial  has  b( 
from  the  judgment  entered  both  parties  apj 

It  is  said  in  the  brief  of  plaintiff:  "The  i 
the  case  is  whether  or  not  Mrs.  Wickline,  b; 
submit  to  a  medical  examination,  including  t 
an  X-ray  picture,  brought  herself  within  th 
of  section  3675,  Rev,  St.  1913,  which  provides 
to  submit  to  a  medical  examination  shall  b 
to  compensation."  We  shall  dispose  of  t 
before  taking  up  the  questions  raised  in  t 
peal. 

Defendant's  physician  testified  that  she  ' 
X-ray  picture  was  a  reasonable  and  a  neces 
and  that  she  had  so  advised  defendant.  A  ph 
ed  in  the  art  of  making  and  reading  X-ray 
testified  that,  in  order  to  properly  determin 
and  character  of  defendant's  injury,  an  3 
graph  of  the  kidney  ought  to  be  made.  He  s 
order  to  make  a  proper  photograph  it  might 
to    inject  into  the  kidney  an  opaque     sol 
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and  described  in  detail  the  method  ef  mak- 
iion,  stating:  "In  the  hands  of  an  expert 
danger  whatever."  He  further  testified: 
rocedure  that  is  not  used  so  extensively  as 
use  we  are  now  able  to  X-ray  the  kidney 
ulty  without  injecting  it."  He  explained 
;  it  necessary  to  use  this  solution  in  a  few 
iant  testified  that,  if  the  court  called  upon 
in  X-ray  picture  taken,  she  would  permit 
le,  but  she  would  refuse  to  have  colorogol 
ler  kidney. 

court  found  that  the  demand  upon  her  was 
i,  and  that  her  refusal  ought  not  to  bar  her 
iry.  It  further  found  that  there  was  due 
m  plaintiff  $81  for  compensation  and  wait- 
l  the  time  plaintiff  ceased  its  payments  to 
le  award  made  by  the  compensation  com- 
:h  interest  and  costs. 

ler  opinion  it  is  said:  "In  the  present  ad- 
>f  the  science  of  X-ray  examinations  and 
raphs  of  the  person,  there  appears  to  be 
y  such  examination  or  photograph  should 
ted  by  a  claimant  for  compensation  under 
'  liability  act,  upon  request  by  the  employer 
less  the  request  is  shown  to  be  unreason- 
listrict  court  was  therefore  required  to 
ether  under  the  circumstances  the  request 
was  reasonable.  It  will  be  seen  from  the 
the  expert  produced  by  plaintiff  that  it  is 
nstances  that  it  is  necessary  to  inject  this 
i  the  kidney,  and  it  would  seem  that  plain- 
have  availed  itself  of  defendant 's  offer  to 
X-ray  examination  without  this  injection, 
t  an  injection  was  not  necessary.  We  are 
constrained  to  hold,  with  the  trial  court,  that  the  de- 
mand upon  Mrs.  Wickline  was  not  reasonable. 

By  cross-appeal,  counsel  for  defendant  again  asks  us 
to  tax  an  attorney  fee  against  plaintiff.    In  the  former 
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opinion  it  was  properly  held  that  an  attorney  fee  could 
not  he  taxed  as  part  of  the  costs,  and  that  holding  is 
the  law  of  the  case.  The  statute  was  amended  hy  the 
legislature  of  1919  (Laws  1919,  ch.  103),  but  the  amend- 
ment is  not  applicable, to  this  case. 

It  is  urged  that  the  judgment  ought  to  be  for  com- 
pensation and  waiting  time  down  to  the  date  of  the  judg- 
ment in  the  district  court,  rather  than  to  the  date  of 
entering  the  order  by  the  compensation  commissioner. 
Section  3678,  Rev.  St.  1913,  as  amended  hy>  section  1 3, 
eh.  85,  Laws  1917,  providea  that  "all  disputed  claims 
for  compensation  •  •  "  must  be  submitted  to  the 
compensation  commissioner  for  an  award,",  but,  "if 
either  party  at  interest  is  dissatisfied  with  the  award 
of  the  compensation  commissioner,  then  the  matter  may 
he  submitted  to  the  district  court,  •  *  *  which  court 
shall  have  authority  to  hear  and  determine  the  cause 
as  a  suit  in  equity  and  enter  final  judgment  therein." 
Under  this  provision  of  the  statute  and  the  evidence 
adduced,  the  district  court  ought  to  have  made  a  deter- 
mination of  the  rights  and  claims  of  the  parties  down  to 
the  date  of  trial.  Mrs.  "Wickline's  undisputed  testimony, 
as  well  as  that  of  her  husband,  shows  she  was  still  dis- 
abled, as  a  result  of  the  injury,  at  the  time  of  the  hear- 
ing in  district  court.  She  was  entitled  to  40  weeks'  com- 
pensation at  $6  a  week  and  waiting  time  in  addition  to 
that  awarded  her. 

The  judgment  of  the  district  court  is  modified  by  ad- 
ding to  it  the  amount  of  $360,  compensation  and  waiting 
time  to  the  date  of  trial  in  that  court,  and,  as  thus  modi- 
fied, is  affirmed. 

Affirmed  as  modified. 


H 
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na  Zantow,  appellee,  v.  Old  Line  Accident  Insur- 
ance Company,  appellant. 
Filed  Jult  16,  1918.    No.  20513. 

lrxnce:  Policy:  Construction.  Special  provision*  In  a  policy 
of  life  Insurance  will  not  be  so  construed  as  to  defeat  or  limit 
the  benefits  of  the  policy  unless  they  are  so  clear  and  definite  as 
to  require  such  construction,  and  are  not  inconsistent  with  other 
provisions  of  the  policy. 

Appeal  from  the  district  court  for  Perkins  county: 
nest  B.  Perry,  Judgb.  Affirmed. 

?homas  W.  Blackburn,  for  appellant, 
r.  B.  Hastings  and  B.  F.  Hastings,  contrm. 
lEDGWICK,  J. 

V.  F.  Zantow  bad  a  policy  of  insurance  in  the  defend- 

company  and  was  killed  in  a  railway  accident.    This 

intiff,  who  is  his  widow,  and  was  the  beneficiary  under 

policy,  brought  this  action  to  recover  thereon.     The 

icy  provided  that,  in  case  of  death  of  the  insured  by 

ident,  the  company  would  pay  the  beneficiary  $1,000. 

also  contained  a  provision:     "If  the  insured  sus- 

(is  injury,  fatal  or  otherwise,  or  contracts  illness,  after 

'ing  changed  his  occupation  to  one  classed  by   the 

Qpany  as  more  hazardous  than  that  herein  stated,  or 

ile  doing  any  act  or  thing  pertaining  to  any  occupa- 

n  so  classed,  then  this  insurance  shall  not  be  forfeited, 

;  the  liability  of  the  company  shall  be  only  for  such 

proportion   of  the  principal  sum  or  other  indemnity  as 

the  premium  paid  by  the  insured  will  purchase  at  the 

rates    fixed  by  the  company  for  such  more    hazardous 

occupation."    It  also  contained  a  special  provision  for 

insurance  while  traveling.     The  trial  court  found  that 

the  assured  had  not  changed  his  occupation  within  the 

meaning  of  the  policy,  and  rendered  judgment  for  $1,000, 

and  also  found  that  the  plaintiff  was  not  entitled  to  re- 
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cover  the  special  insurance  against  accident 
ing.  From  the  finding  in  favor  of  the  plan 
fendant  has  appealed;  and  the  plaintiff  1 
cross-appeal.  * 

Two  questions  are  discussed  in  the  brie 
assured  changed  his  occupation  to  a  mor 
one?  And  was  the  assured  at  the  time  of 
1 '  riding  as  a  passenger  in  the  inclosed  part 
passenger  car"  within  the  meaning  of  the  p( 
conclusion  of  the  evidence,  each  party  movi 
for  an  instructed  verdict.  The  court  thereup 
ed  the  jury  and  decided  the  case  as  subm 
court  upon  the  evidence.  Under'such  circun 
findings  of  fact  by  the  trial  court  are  not  to 
upon  appeal,  unless  under  all  the  circumstan 
clearly  wrong. 

The  definition  of  "traveling"  in  the  poliei 
riding  as  a  passenger  in  the  inclosed  part  < 
passenger  car  or  street  carf  or  licensed  st 
licensed  passenger  elevator  provided  for  t 
use  of  passengers,  and  due  directly  to  the 
«uch  conveyance."  The  words  "for  the  e 
of  passengers"  must  be  considered  &b  appl 
"licensed  passenger  elevator;"  and  the  fact 
or  agents  of  the  railroad  company  may  also 
in  this  car  is  immaterial. 

"A  person  traveling  on  a  freight  train 
shipper's  pass  or  contract,  for  the  purpose  ■ 
to  and  caring  for  the  live  stock  being  ship 
train,  sustains  the  relation  to  the  carrier  o 
but  in  a  restricted  and  modified  sense."  C 
Q.  R.  Co.  v.  Troyer,  70  Neb.  293.  Otto  v.  C 
Q.  R.  Co.,  87  Neb.  503. 

The  plaintiff  called  as  a  witness  the  stati 
the  station  where  the  deceased  took  the  tr 
testified  that  the  train  was  a  regularly  scht 
and  that  it  carried  passengers;  that  he  sol 
tickets  for  that  train  continually.    On  cross- 
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ed  if  the  rules  of  the  company  provided  for 
?enger  tickets  for  that  train,  and  answered 
id.  He  was  asked  if  he  had  a  copy  of  those 
lim,  and  answered  that  he  had  not. 
ndant  called  as  a  witness  the  chief  clerk  in 
:  the  general  solicitor  of  the  company.  It 
at  Beveral  people  lost  their  lives  in  this  ac- 
this  clerk  was  sent  immediately  to  the  scene 
lent  to  make  investigations.  He  was  asked 
e  rules  of  the  company  authorized  selling 
ickets  for  that  train,  and  answered  that  they 
i  also  testified  that  it  was  not  a  passenger 
i  evidence  was  taken  by  deposition,  and  al- 
objection  to  the  evidence  was  entered  in  the 
the  plaintiff's  attorney,  upon  the  filing  of  the 
filed  objections  on  the  ground  that  the  wit- 
it  shown  himself  to  be  competent,  and  that  bin 
is  not  the  best  evidence,  and  that  the  evi- 
was  incompetent  and  immaterial, 
tnesses  were  examined  by  the  plaintiff,  who 
s  train  at  the  time  of  the  accident,  and  who 
it  there  were  several  passengers  in  this  car 
including  several  women  who  had  paid  regu- 
passengers.  The  court  is  not  concerned  with 
l  whether  the  railroad  company  makes  rules 
i  to  be  enforced.  The  question  is  whether  as 
fact  this  car  was  at  the  time  engaged  in  pas- 
ice. 

;nce  shows  conclusively  that  this  car,  m  which 
was  at  the  time  of  the  accident,  was  a  pas- 
as  defined  in  our  former  decisions  and  the 
'  other  courts.  In  Funke  Estate  v.  Law  Union 
ns.  Co.,  97  Neb.  412,  it  is  held:  "Where  an 
3olicy  contains  inconsistent  provisions,  the 
ise  of  loss,  will  adopt  the  provision  which  is 
able  to  the  assured  and  offers  the  protection 
r  interpretation  of  the  policy  will  give  him." 
ourt  has  several  times  defined  the  position 
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of  one  who  accompanies  his  stock  as  caretaker.  Chicago 
B.  <S>  Q.  R.  Co.  v.  Troyer,  70  Neb.  287, 293 ;  Otto  v.  Chicago 
B.  &  Q.  R.  Co.,  87  Neb.  503. 

The  policy  is  unsual  and  peculiar ;  its  terms  cover  sev- 
eral sheets  of  closely  printed  matter.  The  provisions  ii 
regard  to  the  special  traveling  insurance  are  sufficiently 
plain  as  to  what  shall  constitute  "traveling,"  but  an 
indefinite  as  to  the  protection  given  to  the  insured.  This 
was  a  valuable  part  of  the  insurance,  and  the  defendan1 
received  in  the  premium  the  consideration  for  this  spe 
cial  contract.  It  would  seem  inconsistent  to  hold  thai 
the  insured  was  a  passenger  in  "a  railway  passengei 
car"  with  the  rights  of  a  traveler  under  his  policy,  anc 
at  the  same  time  was  engaged  in  a  more  hazardous  oe 
cupation  than  that  contemplated  in  the  insurance  o) 
travelers.  The  policy  is  so  complicated  on  some  points 
and  so  indefinite  on  others  that  it  is  difficult  to  find  th( 
real  intention.  The  familiar  rule  is  that  under  such  cir 
cumstances  the  construction  must  be  against  the  insurer 
who  should  have  made  the  exception  that  would  defeat 
the  policy  clear  and  certain. 

The  trial  court  evidently  considered  that  neither  ol 
these  special  variations  from  the  principal  feature  of  th( 
policy  could  be  enforced  under  conditions  disclosed  by 
the  evidence.  We  cannot  say  that  in  applying  and  con 
struing  this  evidence  the  court  was  so  clearly  wrong  at 
to  require  a  reversal. 

Affirmed. 

Motoussey,  C.  J.,  and  Aldrich,  J.,  not  sitting. 


Hbnby  C.  Dibderich  et  al.,  appellants,  v.  City  of  Red 
Cloud  et  al.,  appellees. 
Fiub  Jult  M,  151S.    No.  20582. 

1.  Municipal  Corporations:  Street  Improvements:  Assessment  or 
Bbkestts:  Injunction.  A  city  of  the  second  class  having  more 
than  1,000  and  leas  than  6,000  Inhabitants  cannot  make  a  valid 
contract  far  extensive  street  paving  without  an  estimate,  as  re- 
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quired  by  Beetles  SOU,  Rev.  St.  1913.  If  the  city  engineer  is 
net  competent  to  make  eucta  estimate,  and  a  proper  estimate 
Is  made  by  competent  engineers  employed  by  the  city  for  that 
purpose,  owners  of  adjoining  property  cannot,  after  such  paving 
is  completed,  enjoin  an  assessment  of  benefits  against  their  prop- 
erty on  the  ground  that  the  estimate  was  not  made  by  the  city 
engineer. 

!.     :  :  :  .    Such  levy  or  assessment  cannot 

be  enjoined  because  a  street  railway  was  allowed  to  remove  Its 
rails  from  the  street  to  be  paved,  instead  of  paving  the  space 
formerly  occupied  thereby,  as  requlred'by  section  5110,  Rev.  St. 
1913,  nor  because  the  contractor  guaranteed  the  quality  of  the 
work  and  agreed  to  make  good  any  defect  that  appeared  within 
■ve  years,  nor  because  no  formal  personal  notice  of  the  forma- 
tion of  the  paving  district  and  subsequent  actions  of  the  council 
was  given  them. 

Appeal  from  the  district  court  for  "Webster  county-: 
Villiam  C.  Dorsey,  Judge.  Affirmed. 

F.  J.  Munday  and  L.  H.  Blackledge,  for  appellants. 

Bernard  McNeny,  J.  S.  Gilham  and  Strode  <&  Beghtol, 
ontra.  ,  ' 

Sedgwick,  J. 

The  city  of  Red  Cloud,  a  city  of  the  second  class  having 
!Ss  than  5,000  inhabitants,  by  ordinance  created  paving 
istrict  No.  1  of  that  city,  and  afterwards  let  a  contract 
or  paving  a  street  in  the  district;  and  the  city  council 
ras  about  to  levy  assessment  upon  the  property  owners 
f  the  district  to  pay  for  the  paving,  when  this  action 
'as  begun  by  some  of  the  property  owners  to  enjoin  the 
ity  and  the  officers  thereof  for  making  such  levy.  From 

judgment  in  favor  of  the  city,  the  plaintiffs  have  ap- 
ealed. 

1.  The  first  objection  is  that  no  estimate  was  made  by 
be  city  engineer  as  provided  by  section  5011,  Rev.  St. 
913.  The  city  council  employed  engineers  to  make  this 
stimate,  which  was  duly  made.  The  objection  is  that  it 
fas  not  made  by  the  city  engineer,  and  it  is  contended 
hat  no  other  estimate  can  be  acted  upon  by  the  city  coun- 
il  under  section  5011,  Rev.  St.  1913.  Our  statute  pro- 
103  Neb.— 44 
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vides  for  the  election  of  city  officers,  and  prescribes  their 
powers  and  duties.  The  purpose  of  this  section  is  to  pre- 
scribe the  powers  and  duties  of  the  city  engineer.  The 
plaintiffs  cite  Moss  v.  City  of  Fairbury,  66  Neb.  671,  and 
several  other  decisions  of  this  court,  in  which  it  was 
held  that  the  public  authorities  had  no  jurisdiction  to 
proceed  without  an  estimate  of  the  cost  of  the  work ;  but 
none  of  these  cases,  so  far  as  we  have  observed,  con- 
siders the  question  whether  such  estimate  may  under  any 
circumstances  be  made  by  any  other  than  the  city  engi- 
neer. The  evidence  shows  that  in  this  case,  as  in  other 
towns  of  this  class,  the  city  engineer  is  chosen  without 
reference  to  his  qualifications  to  make  a  proper  estimate 
of  the  items  of  cost  of  extensive  street  paving.  The  city 
engineer  was  a  witness  upon  the  trial,  and  his  evidence 
shows  that  he  was  not  qualified,  and  did  not  consider 
himself  qualified,  to  make  an  estimate  of  such  extensive 
street  paving,  and  that  the  city  council,  with  his  knowl- 
edge and  consent,i  employed  competent  engineers  who  did 
make  the  estimate.  It  does  not  appear  that  any  objec- 
tion was  made  to  the  estimate  on  the  ground  that  it  was 
not  made  by  the  city  engineer  until  after  the  paving 
was  done.  While  the  letter  of  the  statute  is  that  the  city 
engineer  shall  make  estimates,  the  preceding  direct  state- 
ment of  the  improvements  for  which  the  city  engineer 
shall  make  estimates  might  indicate  that  the  legislature 
did  not  have  extensive  paving  in  towns  of  this  class 
in  view,  for  which  it  would  be  necessary  to  employ  more 
competent  engineers.  When  the  statute  was  enacted  in 
1879,  neither  the  legislature  nor  any  one  else  contemplat- 
ed that  towns  of  this  class  would  do  extensive  paving. 
If  the  present  situation  had  been  contemplated  by  the 
legislature,  we  may  well  suppose,  in  view  of  the  pro- 
visions of  this  comprehensive  act,  that  the  language  of 
this  section  would  have  been  more  explicit.  Under  all 
of  the  circumstances,  we  cannot  conclude  that  it  was  the 
intention  of  the  legislature  to  prevent  the  city  council 
from  securing  the  necessary  services  of  competent  en- 
gineers under  such  conditions  as  these. 
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The  plaintiffs  cite  Board  of  County  Commissioners  v. 
Davis,  92  Kan.  672.  Their  statute  provided  expressly 
under  what  circumstances  the  county  hoard  might  em- 
ploy assistance  for  the  county  surveyor,  and  as  such 
circumstances  did  not  exist,  the  court  concluded  that  the 
board  could  not  employ  such  assistance.  The  case  is 
not  in  point  under  our  statute. 

2.  Complaint  is  made  that  the  amount  paid  the  en- 
gineer, and  included  in  the  cost  of  the  paving,  was  ex- 
cessive, but  the  evidence  will  not  support  the  contention. 

3.  The  property  owners  cannot  complain  that  the 
street  railway  company  was  permitted  to  remove  its 
rails  from  the  street  to  be  paved,  instead  of  paving  the 
portion  of  the  street  which  had  been  occupied  by  its 
tracks,  as  required  by  section  5110,  Rev.  St.  1913.  There 
is  no  evidence,  and  it  does  not  appear,  that  it  is  contended 
that  the  benefits  to  the  property  of  plaintiffs  are  less 
than  the  cost  of  the  paving. 

4.  The  contractor  guaranteed:  "That  said  curb  shall 
be  of  such  perfect  material  and  workmanship  as  to  en- 
dure for  a  period  of  five  (5)  years  after  the  completion 
and  acceptance  of  said  work  without  showing  settlement, 
cracks,  or  other  defects;  and  said  contractor  shall  dur- 
ing the  time  of  said  guaranty  remove  such  pieces  of  stone 
as  may  show  any  defects ;  and  said  contractor  shall  sub- 
stitute new  work  therefor  when  called  upon  by  the  city 
to  do  so,  and  shall  complete  such  work  of  replacing  defec- 
tive stones  within  thirty  (30)  days  after  issue  of  written 
notice  so  to  do,  and  such  new  work  shall,  in  every  respect, 
conform  to  the  specifications."  Such  guaranties  cf  the 
quality  of  the  work  will  not  render  the  contract  void, 
nor  prejudice  the  property  owners. 

5.  There  is  no  merit  in  the  contention  that  the  prop- 
erty owners  should  have  formal  personal  notice  of  the 
formation  of  the  paving  district,  and  subsequent  ac- 
tions of  the  council. 

The  judgment  of  the  district  court  is 

Affirmed. 
Letton,  J.,  not  sitting. 
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Dawson  County  Irrigation  Company,  appellant,  v.  D 
son  County,  appellee. 
Filed  Jolt  16,  1918.    No.  20507. 

1.  Trial:  Instructioks:  BurDfn  or  Proof.  Plaintiff's  petition  a: 
damages  from  the  defendant  county  for  the  wrongful  rem 
of  certain  specified  bridges,  IS  in  number.  The  answer  cants: 
a  general  denial,  and  alleged  that  on  account  of  the  bridges  b 
out  of  repair  and  dangerous  to  public  travel,  and  the  plal 
having  consented  thereto,  it  "became  necessary  for  the  defeni 
and  Its  county  commissioners  to  remove  certain  ef  said  bridf 
if  do.,  error  to  instruct  the  Jury  that  the  burden  was  upon  p: 
tiff  to  show  removal   by  the  defendant. 

2.  :  Statement  of  Issues.    The  trial  Judge's  statement  of 

Issues  to  the  jury  should  state  the  issues  as  the  case  is  b 
finally  presented  to  the  jury  on  the  pleadings  and  the  evid< 
adduced. 

Appeal  from  the    district  court  for  Dawson  corn 
Hanson  M.  Grimes,  Judge.  Reversed. 

W.  A.  Stewart,  T.  M.  Hetvitt,  E.  A.  Cook  and  W. 
Cook,  for  appellant. 

N.  M.  York,  D.  H.  Moulds  and  H.  D.  Rhea,  contra 

Cornish,  J. 

The  plaintiff,  an  irrigation  company,  with  bridges 
ditches  on  and  across  the  public  highway,  defeated  in 
action  against  the  county  for  wrongfully  removing 
carrying  away  its  bridges  and  filling  up  its  ditches, 
-laying  its  defeat  to  the  error  of  the  court,  appeals. 

Defendant's  -answer  contained  a  general  denial, 
alleged,  by  way  of  defense,  that  the  bridges  were 
rotten,  out  of  repair,  dangerous,  and  abandoned, 
that,  in  order  to  make  the  highways  safe  for  tra 
plaintiff  having  failed,  after  notice  and  request,  to 
pair  them,  and  having  consented  to  their  removal, 
thereby    became    necessary  for    the    defendant    and 
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county  commissioners  to  remote  certain  of  said  bridges 
*  #  #  and  to  fill  said  ditches  where  said  bridges  had 
been. ' ' 

In  the  trial  court's  instructions  the  plaintiff  was  given 
the  burden  of  proving  that  the  county  removed  the 
bridges,  and  no  burden  was  placed  upon  defendant  to 
prove  the  allegations  of  its  answer,  denied  by  plaintiff, 
although  the  evidence  was  conflicting.  This  is  complained 
of  as  error,  and  we  think  it  was.  The  defendant's 
answer,  as  quoted  above,  fairly  interpreted,  amounts  to 
an  admission  that  it  removed  the  bridges  and  filled  the 
ditches,  especially  so  when  the  record  shows  no  attempt 
by  the  defendant  to  specify  the  bridges  removed  or  not 
removed  by  it.  The  jury  should  also  have  been  instruct- 
ed that  the'  burden  of  proof  was  upon  the  defendant 
to  prove  its  affirmative  defenses  alleged. 

The  plaintiff  in  its  petition  alleged  its  damages  to  be 
$4,081.48,  the  amount  it  cost  the  company  to  put  in  new 
bridges  and  remove  the  dirt  from  the  ditches.  When  it 
offered  proof,  the  court  sustained  objection  to  the  evi- 
dence as  not  showing  the  right  measure  of  damages, 
holding',  we  think  rightly,  that  the  true  measure  is  the 
value  of  the  bridges  at  the  time  of  removal,  together  with 
the  reasonable  cost  of  removing  the  dirt.  In  other  words, 
it  would  be  the  reduced  value  of  the  irrigation  system, 
as  it  stood,  by  reason  of  the  wrongful  act.  The  plain- 
tiff then  offered  evidence  in  accordance  with  the  court's 
ruling.  The  court,  however,  in  its  statement  of  issues 
to  the  jury,  erroneously  included  the  4 1/2  pages  of 
plaintiff's  petition  giving  the  items  of  cost  of  new 
bridges,  no  evidence  of  which  was  before  the  jury.  Tho 
error  in  this  respect  was  in  part  corrected  by  instruction 
No.  8,  on  measure  of  damages. 

The  court  instructed  the  jury  that  it  was  the  duty  of 
plaintiff  to  build  its  bridges  "in  accordance  with  the 
plans  and  specifications  of  the  county  board."  The  in- 
struction refers  to  a  statute  passed  after  the  construc- 
tion of  the  bridges  in  controversy  and  was  inapplicable 
to  the  issues. 


694  NEBRASKA  REPORTS.  [Vou  103 

Dawson  County  Irrigation  Ce.  r.  Dawson  County. 


The  plaintiff's  petition  alleged  that  Breymann,  admin- 
istrator, who  owned  the  property  when  the  cause  of 
action  arose,  assigned  his  cause  of  action  to  the  plain- 
tiff. In  the  statement  of  the  issues  to  the  jury  this  al- 
legation should  have  been,  but  was  not  Jhcluded  as  one 
of  the  facts  to  be  shown  by  the  plaintiff. 

If  the  owners  of  an  irrigation  system  should  finally 
abandon  it  for  irrigation  purposes,  it  would  be  their 
duty  to  remove  their  bridges  and  restore  the  highway  to 
its  former  condition.  Failure  to  do  so  within  a  reason- 
able time  would  constitute  their  bridges  an  obstruction 
upon  the  public  highway,  in  which  case  the  public  author- 
ities could  remove  the  obstruction,  being  liable  to  the 
owners  for  only  the  value  of  the  material,  less  the  ex- 
penses of  removal  and  the  filling  in  of  the  ditches.  Mere 
delay,  however,  in  repairing,  while  endeavoring  to  find  a 
purchaser  for  the  property,  would  not  ordinarily  con- 
stitute such  an  abandonment,  unless  the  circumstances 
were  such  as  would  lead  reasonable  men  to  believe  that 
the  property  had  been  finally  abandoned  for  irrigation 
purposes. 

As  the  law  was  when  these  bridges  were  constructed, 
the  duty  was  upon  the  irrigation  system  to  keep  the 
bridges  in  repair  and  safe  for  travel.  If  the  bridges, 
not  having  been  abandoned  by  the  owners,  were  per- 
mitted by  them  to  become  out  of  repair  and  dangerous 
for  public  use,  then  the  county  could  do  whatever  would 
be  reasonably  necessary  to  protect  the  public  from  dan- 
ger. In  such  case  it  may  repair  at  once  if  an  emergency 
exists;  otherwise,  it  should  give  the  owner  reasonable 
notice  to  repair  the  bridges,  and,  on  the  owner's  failure 
to  repair  them,  take  such  action  as  is  necessary,  doing  the 
owner  as  little  damage  as  need  be.  If  the  bridges  had 
become  so  old  and  rotten  that  attempts  at  repair  would 
be  useless,  or  if  the  irrigation  company  persisted  in 
maintaining  its  bridges  in  an  unrepaired  and  dangerous 
condition,  then  the  rights  of  the  county  and  the  public 
could  be  protected  by  a  mandamus  action  requiring  the 
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owner  to  repair  the  bridges  on  penalty,  if  it  did  not  do 
so,  of  having  them  removed  and  the  highway  made  in 
safe  condition  at  the  owner's  expense.  If  the  county,  in 
such  case,  should  remove  the  bridges  without  notice  or 
legal  action,  it  would  be  a  wrongful  act. 

For  the  reasons  above  shown,  the  judgment  of  the 
district  court  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Reverses. 

Morrissey,  C.  J.,  and  Rose,  J.,  not  sitting. 


Omaha  &  Council  Bluffs  Street  Railway  Company, 

appellant,  v.  nebraska  state  railway  commission 

et  al.,  appellees. 

Piled  July  16,  1919.    Ne.  20913. 

1.  Carriers:  Rates.  Tha  fundamental  inquiry  In  axing  the  rates  el  a 
public  service  utility  always  Is:  What  rate  Is  necessary  la  eraer 
to  yield  a  reasonable  average  return  en  a  fair  valuation  ef  the 
property  for  rate-malting  purposes,  such  a  return  as  will  net  die- 
courage,  but  will  attract,  the  investment  ef  capital  (n  the  utility* 

%.  State  Railway  Commission:  Powers.  Under  the  Constitution  and 
laws  of  this  state,  the  state  railway  commission  has  a  wide  dis- 
cretion in  these  matters. 

S.  Carriers:  Rates,  a  situation,  due  to  an  unexpected  rise  In  prices 
and  wages,  which  makes  it  altogether  probable  that  the  past  and 
present  rate  is  Insufficient  t». yield  a  revenue  which  will  pay  that 
fair  average  return  which  the  law  requires,  although  net  con- 
stituting what  would  technically  be  denominated  an  "emergency." 
may,  when  shown,  be  sufficient  for  the  allowance  by  the  com- 
mission of  a  temporary  rate,  limited  to  the  time  required  for 
making  an  Investigation  and  finding  of  the  facts.  If  it  should 
happen  that  the  temporary  rate  so  fixed  is  too  high,  the  condition 
may  be  rectified  in  the  order  fixing  the  rate  after  investigation. 

4.  :  :  Earniksh.     In  fixing  the  rates  at  any  particular 

time,  former  earnings  and  probable  prospective  earnings  should 
always  be  considered,  with  a  view  to  so  adjust  the  rates  as  to 
prevent  extortion  and  allow  a  fair  average,  return. 
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6.  : :   Power  op  Railway  Commission.     The  law 

templates  that  the  findings  and  orders  should  be  made  in  the 
Instance  by  the  commission,  which  has  powers  of  its  own 
the  courts  may  not  usurp.  Its  orders  will  not  be  reversed  v 
clearly  wrong. 

8.   :   :  .     The  act,  known  as  the  "Railway 

mission  Act"  (Laws  1907,  ch.  90,  Rev.  St.  1913,  sections  6104-* 
gives  exclusive  original  jurisdiction  of  cases  like  this,  Invc 
the  rates  of  common  carriers,  to  the  state  railway  commli 
and  Is  not  changed  by  the  provisions  of  the  Omaha  chart cs 

Appeal  from  the  State  Railway  Commission.  Reve\ 

with  directions. 

John  L.  Webster,  for  appellant. 

W.  C.  "Lambert  and  Hugh  LaM aster,  contra. 

COBNISH,  ,T. 

The  state  railway  commission  denied  the  applies 
of  the  plaintiff  street  railway  company  for  an  incr 
of  its  fares  from  five  to  seven  cents.     Plaintiff  app 

The  application  is  denominated  by  the  plaintifl 
one  for  emergency  or  temporary  rates,  due  to  condil 
brought  about  by  the  war,  causing  a  large  and  unexp« 
increase  in, wages  and  cost  of  material  and  supplies,  i 
ing  it  temporarily  impossible  for  the  company  to 
tinue  paying  its  fixed  charges  and  a  return  upon 
reasonable  value  of  its  property. 

At  the  hearing  the  commission  ruled  that  emerg 
rates  would  not  be  justified,  except  as  a  condition  is  sb 
which,  if  not  relieved  from,  "will  imperil  the  pror. 
of  the  company  and  its  service  to  the  public,  sue 
might  subject  the  company  at  once  to  proceedings  in  I 
ruptcy  or  receivership;  that  mere  inability  to  make  ] 
its  or  pay  dividends  would  not  create  an  emergency, 
plaintiff  company,  besides  insisting  that  the  cond 
shown  was  one  which  imperiled  the  utility,  also  conl 
ed  that  a  temporary  rate  should  be  granted  when  i 
comes  clear  that  the  revenues  are  not  sufficient  to 
dividends. 


Vol.  103]  JANUARY  TERM,  1919. 

Omaha  ft  C.  B.  Street  R.  Co.  t.  Nebraska  State  Railway  < 

In  ordinary  cases  the  view  taken  by  the  co: 
as  to  when  a3i  emergency  rate  should  be  allowe 
rect.  The  fundamental  inquiry  in  fixing  rates  i 
What  rate  is  necessary  in  order  to  yield  a  r 
average  return  on  a  fair  valuation  of  the  pre 
rate-making  purposes,  such  a  return  as  will  no' 
age,  but  will  attract,  the  investment  of  capil 
utility?  It  is  desirable,  if  possible,  before  eha 
rates,  to  know  all  of  the  facts,  so  that  the  rates 
be  temporary  and  fluctuating. 

Under  the  Constitution  and  laws  of  this  state 
mission  has  a  wide  discretion  in  these  mattei 
though  present  financial  conditions,  prices  a 
(showing  almost  unprecedented  changes),  togc 
the  financial  condition  of  the  plaintiff  compar 
show  a  situation  which  would  be  technically  del 
an  "emergency,"  yet,  if  they  do  show  a  situat 
makes  it  altogether  probable  that  the  past  ai: 
rate  is  insufficient  to  yield  a  revenue  which 
that  fair  average  return  which  the  law  supi 
commission  is  empowered,  and  it  may  be  its  du 
mit  a  temporary  rate,  limited  to  the  time  rei 
making  an  investigation  and  finding  of  the  va 
property.  If  it  should  happen  that  the  tempt 
so  fixed  is  too  high,  the  condition  can  be  recti: 
order  fixing  the  rate  after  investigation.  Th 
of  the  law  being  to  allow  those  who  voluntari 
the  necessary  capital  to  install  ami  operate  si 
utilities  a-  fair  average  return  upon  the  val 
property  so  devoted  to  the  public  use,  and  t« 
unreasonable  profits,  in  fixing  the  rate  at  anv 
time,  former  earnings  and  probable  prospective 
should  always  be  considered,  with  a  view  to  so 
rate  as  to  prevent  extortion  and  allow  such  fai 
return. 

In  the  instant  case,  we  believe  it  is  not  altog 
tain  that  the  street  railway  company  can  con 
ing  present  wages  and  high  prices  for  material, 
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same  time  meet  its  obligations  and  maintain  its  credits, 
and  it  is  altogether  probable  that  it  cannot  make  profits 
and  pay  dividends.  If  we  could  assume  that  a  five-cent  fare 
was  a  reasonable  charge  before  the  war,  we  would  know 
that  it  is  not  a  reasonable  charge  under  present  con- 
ditions, because  we  would  take  judicial  knowledge  of  the 
fact  that  the  exchange  value  of  the  dollar  has  lessened,  at 
least  temporarily.  - 

We  will  not  go  into  an  extented  discussion  of  the 
financial  condition  of  the  plaintiff  company.  The  plain- 
tiff's evidence  would  indicate  that  since  the  pre-war 
period,  1914,  there  have  been  increases  in  the  wages  of 
the  company's  1200  employees,  amounting  to  $740,000 
annually ;  that  taxes  have  increased  $117,000 ;  that  these 
items,  together  with  increased  cost  of  coal,  freight 
charges,  material,  and  supplies,  will  increase  the  amount 
of  annual  expenditures  for  operating  expenses  and  re- 
pairs in  the  year  1919,  over  the  year  1914,  in  the  sum  of 
approximately  $1,321,518.  From  this  increase  should  be 
deducted  the  increased  income  to  the  company  from 
passenger  travel,  which  in  the  year  1918  was  $426,575.13 
in  excess  of  that  for  1914.  For  1919  the  excess  will  be 
greater,  possibly  from  $150,000  to  $200,000  greater.  The 
income  from  passenger  travel  for  the  year  1918  for  both 
Iowa  and  Nebraska  divisions  of  the  road  was  approxi- 
mately $3,214,000 ;  for  1914  it  was  $2,787,424.  The  total 
revenues  for  1918  were  $3,359,115.93,  and  the  expendi- 
tures for  that  year,  which  included  taxes  $320,638.84,  rent 
of  leased  roads  $150,900,  interest  on  bonded  debt  $480,950, 
and  miscellaneous  $6,025,  amounted  to  $3,289,319.22.  This 
would  leave  a  net  income  for  1918  of  $69,796.71.  The 
figures  are  somewhat  in  dispute,  the  company  putting 
the  net  income  at  $40,150.  The  operating  expenses  for 
1918  were  $2,330,805.38.  For  1914  the  operating  ex- 
penses were  $1,608,231.  The  increase  in  operating  ex- 
penses for  the  year  1919,  as  above  indicated,  would  be 
much  in  excess  of  those  for  1918,  because  the  increase  in 
wages,   following  the  order  of  the   national  war  labor 
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jt  go  into  effect  until  July  17,  1918.  The  net 
■e  shown,  of  from  $40,000  to  $70,000  for  the 
aires  no  allowance  for  dividends  ($399,600), 
other  deductions. 

nded  by  the  plaintiff  company  that  for  the 
ere  must  be  a  deficit  in  the  sum  of  $422,600 ; 
d  charges  arid  obligations  of  the  company 
et.    This  is  disputed  by  the  defendants,  who 

to  show  such  a  deficit  the  plaintiff  has  esti- 
perating  expenses  to  be  $2,467,000  for  1918, 
)0  for  1919 ;  that  $200,000  of  this  increase  for 
Idition  to  the  $300,000  allowed  for  1918  for 
ation  account.  It  is  contended  that  the 
y  needed  for  this  account,  instead  of  being 
s  never  been  in  excess  of  $170,000.  It  is 
ended  that  the  statement  showing  the  deficit 
akea  no  allowance  for  increased  passenger 
will  in  all  probability  be  over  $200,000.  At- 
so  called  to  the  fact  that  the  evidence  shows 
cipany  has  other  operating  revenues  which 
fed  annually  in  about  the  sum  of  $15,000 
It  is  argued  that,  instead  of  a  deficit,  there 

income  of  $200,000  for  the  year  1919. 
the  situation  is,  it  is  difficult  to  say.-  It  would 
a  wrong  would  be  done,  which  could  not  bo 
i  allowing  such  increase  in  fares  as  would 
:ompany  secure  against  -insolvency  for  a 
eriod.  Insolvency  might  do  permanent  injury 
,  for  which,  in  the  long  run,  the  people  would 
;r.  No  great  risk  of  that  should  be  taken.  Be- 
jppearance  of  disregard  of  the  company's 
5  respect  lays  the  public  and  the  authorities 
sharge  of  attempting  to  confiscate  the  prop- 
itility  company.  Now,  we  believe,  without  the 
iitation,  that  neither  the  commission  nor  the 
my  community  in  this  state,  if  left  free  to 
rom  greed  or  ignorance,  ever  desire  to  take 
r  of  the  utility  without  compensation.    They 
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know  that  in  the  loss  of  these  utilities  the  people  would 
suffer  most.  The  state  must  be  careful  to  do  nothing 
which  may  rightfully  take  away  from  it  that  valuable 
right  of  jurisdiction  and  control  over  its  own  local  prop- 
erty and  institutions. 

While  there  was  some  evidence  bearing  upon  the  val- 
uation of  the  utility,  we  agree  with  the  commission  that  . 
there  was  not  sufficient  upon  which  to  base  any  permanent 
rate.  The  law  contemplates  that  the  findings  and  orders 
should  be  made  in  the  first  instance  by  the  commission, 
which  has  powers  of  its  own  that  the  courts  may  not 
usurp.  Its  orders  will  not  be  reversed  unless  clearly 
wrong. 

We  are  of  opinion  that  the  commission  was  right  in 
ordering  that  a  hearing  be  had  for  the  purpose  of  taking 
evidence,  with  a  view  to  fixing  the  valuation  of  the 
property  &>r  rate-making  purposes,  and  that,  pending 
such  hearing,  the  commission  should  award  such  raise 
in  fares  as  would  make  the  company  secure  against  pos- 
sible insolvency;  that  such  rates,  so  fixed,  should  be 
temporary,  abiding  only  the  investigation  ordered.  Ap- 
parently, a  rate  of  6  cents  for  a  single  ticket  and  10 
tickets  for  55  cents  would  not  be  improper,  but  the  exact 
rate  is  for  the  commission  to  order. 

Public  service  corporations  naturally  keep  in  view  the 
value  of  the  service  to  the  user  and  what  charge  the 
traffic  will  bear.  The  public  (and  the  courts,  too)  inquire: 
What  has  been  the  cost  of  the  service  to  the  utility? 
Capital  can  be  attracted  to  these  enterprises  only  as 
there  is  confic1  nee  that  fair  returns,  under  reasonably 
capable  management,  will  be  allowed. 

The  profits  of  most  business  enterprises  depend  large: 
ly  upon  the  amount  of  business  done.  This  is  peculiarly 
true  of  railroads  and  street  railway  companies.  When 
the  plant  is  ready  for  operation,  the  great  cost  of  the 
service  has  been  incurred.  Additional  cost,  due  to  ever- 
increasing  business,  is  insignificant  compared  with  the 
increasing  income.    The  public  have  always  anticipated, 
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iroperly  anticipate,  decreasing  rates  as  popula- 
usiness  increase.  A  fair  wage  must  be  paid  to 
,  and  a  fair  return  must  be  paid  to  those  whose 

invested. 

int  is  made  by  the  plaintiff  company  of  the 
f  the  commissioners,  or  some  of  them,  or  their 
"  conducting  the  hearing.  "We  admit  that  it  is 
irtling  to  the  lawyer,  bred  in  the  courts,  who 
ing  his  controversy  to  a  body  having  judicial 
■  see  a  member  of  that  body  conduct  a  cross- 
on  and  bear  him  express  opinion  upon  the 
fore  the  case  is  finally  submitted.  Not  only 
ality  the  supreme  virtue  of  courts  as  ministers 
r,  but  the  courts  have  always  recognized  that  ' 
tions  can  be  best  exercised  and  protected  under 
which  exclude  any  invasion  of  the  partisan 
il  element,  or  the  appearance  of  it.  According- 
iave  been   hedged  about  by    forms  and    rules 

to  inspire  the  greatest  respect  for  the  position 
occupies.  That  which  may  appear  to  be 
i  inheres  more  or  less  in  the  nature  of  the  pro- 
id  the  unusual  powers  vested  in  the  state  rail- 
nission.     The    division  of    the  powers    of  the 

legislative,  executive,  and  judicial  is  natural, 
lointed  out  long  ago  the  difficulties  and  dangers 
;  law-making  powers  in  the  executive  depart- 
;overnment.  Courts,  as  such,  know  only  ad- 
arties,  and  a"re  unsuited  to  the  work  of  com- 

ine  state  railway  commission  is  clothed  with  certain 
legislative,  judicial,  and  administrative  powers,  but  a  re- 
view of  its  action  is  reserved  to  the  courts.  In  the  ex- 
ercise of  its  legislative  and  administrative  powers,  it  must 
be  that  it  exercise  those  functions,  and  hence  conduct  for 
itself  those  investigations  which  will  enable  it  to  legis- 
late wisely.  It  must  be  permitted  to  see  to  it  that  the 
evidence  necessary  is  adduced,  and  to  take  the  legislator's 
attitude  as  to  what  the  law  should  be.    The  commission, 
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as  a  co-ordinate  department  of  the  state 
ontly.  In  the  exercise  of  its  prerogative 
ject  to  dictation  or  criticism  by  the  courts 
transpires  may  be  a  proper  subject  of  re1 
upon  the  orders  or  judgments  of  the  co 
courts,  ordinarily,  in  reviewing  the  wor 
boards  and  commissions,  give  ready  at 
complaint  on  the  part  of  either  of  the 
body  hearing  the  matter  was  actuated  b; 
bias  or  prejudice,  or  other  improper  mo 
mission  is  free  to  adopt  its  own  rules  an< 
cedure,  and  to  do  everything  necessary 
bring  about  absolute  respect  for  it  and 
It  may  preserve  decorum,  and  under  som 
may  punish  for  contempt.  Being,  in  fact 
tween  the  parties,  and  conducting  its  h 
parte,  nor  as  a  partisan  debate  between 
the  parties,  it  may  avoid  all  appearance 
ndice.  Upon  review  of  the  record  in  th 
nothing  to  indicate  that  the  commission  h; 
by  any  desire  other  than  to  do  justice  t( 
the  one  hand,  and  the  public,  on  the  other 
Defendant  city  of  Omaha  raises  th( 
jurisdiction  for  determining  rates  is  not. 
in  the  city  council  of  Omaha.  A  part  or 
tiff's  lines  are  within  the  limits  of  the 
The  act,  hnown  as  the  "Railway  Co 
{Laws  1907,  ch.  90,  Rev.  St.  191-3,  sect 
gives  exclusive  original  jurisdiction  of  ca 
volving  the  rates  of  common  carriers,  to  t 
commission,  and,  although  there  is  a  j 
Omaha  charter  which  appears  to  be  to  t 
are  of  opinion  that  the  act  is  unamended 
so  as  to  deprive  the  state  railway  comn 
diction  in  this  case. 

The  order  of  the  state  railway  commissi 
increase  of  rates,  is  reversed,  and  the  cai 
the  commission,  with  instructions  to  ordc 
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to  be  temporary  only  and  con 
necessary  after  an  investigation 

commission  to  determine  wl 
or  under  the  facts  of  the  case. 
I 
!.  J.,  not  sitting. 


In  Re  Davis. 

APPELLEE,  V.    HaBKY    W.  DaVIS, 

""iled  July  16.  1919.     No.  20548. 

Law:  Impairment  of  Obusation  or 
does  not  impair  the  obligation  ol  a  cor 
e  act  became  operative,  merely  bees 
lolda  In  abeyance  an  existing  remedj 
te.  provided,  another  equally  adequa 
it  does  not  lessen  the  value  of  the  co: 


the  district  court  for  Lancas 
rave,  Judge.     Reversed. 

lein,  for  appellant. 

contra. 


r  22, 1917,  Harry  W.  Davis,  the 
o  eleven  or  more  creditors  in 
2.  On  that  date  he  riled  a  verif 
:-ourt  of  Lancaster  county  unt 
praying  the  court  to  fix  the  air 
ad  the  time  for  payment  tht 
ismissed  in  county  court,  and 
surt  it  was  again  dismissed.  T 
>d. 

ce  of  the  act  applicable  her 
i  debtor  owing  not  less  than  $5 
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than  $1,000,  to  not  less  than  three  credit 
a  municipal  or  county  court  a  verified  pe 
in"  hie  creditors'  names  and  addresses, 
amounts  owing  to  each,  and  praying  the  < 
amount  of  and  the  time  when  payments  th 
made,  the  creditors  to  he  notified  by  regis 
the  time  for  hearing  to  be  not  less  than  : 
than  ten  days  after  filing  the  petition.  Ot 
enumerated  in  the  act  that  are  hereinaft' 

At  the  hearing  the  parties  stipulate 
debts  involved  herein  were  incurred  bef< 
came  operative;  "that  the  only  point  i: 
hearing  is  to  determine  the  question  as  i 
statute  impairs  the  obligation  of  the  cont 

Fred  Brittell  is  the  only  creditor  wh> 
petitioner's  application.  He  says  that  t 
section  10,  article  1  of  the  federal  Constit 
impairs  the  obligation  of  contracts  entei 
the  act  became  operative. 

We  do  not  agree.  The  act  affects  the  r< 
not  relieve  the  debtor  of  Iris  contractual 
requires  payment  in  full.  The  value  of 
not  lessened,  nor  is  the  remedy  materially 
debtor  does  not  escape  payment,  and  he 
ject  to  the  court's  order.  His  property  : 
of  the  court.  The  amount  of  the  periodica 
the  time  when  they  shall  be  made  are 
the  court.  The  act  also  provides  that 
statutory  remedies,  such  as  attachment  an 
are  pending  in  any  court,  "upon  the  filing 
and  the  mailing  of  notice  as  herein  pro^ 
shall  be  held  in  abeyance  so  long  as  the  d( 
ply  with  the  order  of  the  court  relative  to 
of  his  property  and  earnings  and  the  i 
proceeds  therefrom,  to  the  clerk  of  the 
benefit  of  the  creditors"  (section  7);  th 
to  comply  with  the  court's  order  the  deb 
protection  of  the  act.    It  plainly  appears 
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compliance  by  the  debtor,  all  former  rights  and  remedies 
of  the  creditor  for  the  collection  of  debts  are  automatical- 
ly restored. 

The  act  further  provides:  "If  any  property  not  exempt 
from  execution,  which  had  been  attached  or  against  which 
execution  had  been  levied  prior  to  the  mailing  of  the 
notice  provided  for  herein,  shall  be  so  sold,  the  proceeds 
therefrom  shall  be  distributed  under  the  attachment  or 
execution  as  heretofore  provided  by  law."  This  pro- 
vision clearly  safeguards  the  diligent  creditor  who,  prior 
to  the  mailing  of  the  notice,  has  procured  an  attachment 
or  a  levy  on  non-exempt  property,  by  providing  that, 
if  the  property  so  attached  or  levied  upon  shall  be  sold 
under  this  act,  the  proceeds  of  the  sale  shall  be  distributed 
to  the  prior  attachment  or  execution  creditors  as  hereto- 
fore provided  by  law,  so  that  the  act  does  not  affect 
the  lien  of  prior  attaching  or  execution  creditors. 

In  6  R.  C.  L.  359,  sec.  354,  it  is  said:  " While  the  legis- 
lature may  not  withdraw  all  remedies,  and  thus  in  effect 
destroy  the  contract,  modes  of  procedure  in  the  courts  of 
a  state  are  so  far  within  its  control  that  a  particular 
remedy  existing  at  the  time  of  the  making  of  a  contract 
may  be  abrogated  altogether  without  impairing  the  ob- 
ligation of  the  contract  if  another  and  equally  adequate 
remedy  for  the  enforcement  of  that  obligation  remains 
or  is  substituted  for  the  one  taken  away.  This  is  the 
rule  even  though  the  new  or  the  remaining  remedy  be 
less  convenient  than  that  which  was  abolished,  or  less 
prompt  and  speedy.  However,  on  this  phase  of  the  rule 
there  is  some  conflict,  for  it  has  been  held  that  the 
alteration  must  not,  so  far  as  prior  contracts  are  con- 
cerned, appear  on  the  face  of  the  statute  to  be  enacted 
to  render  the  remedies  less  efficient  or  more  dilatory 
than  those  in  force  when  the  contract  was  made.  It  is 
enough  if  the  contract  is  left  with  the  same  force  and 
effect,  including  the  substantial  means  of  enforcement, 
which  existed  when  it  was  made,  or  sufficient  to  enforce 
the  contract.' '     On  page  360,  section  355,  it  is  pointed 

103  Neb.— 45 
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out  that  "the  difficulties  in  the  way  c 
render  it  imperative  that  every  case  b 
its  own  particular  circumstances ;  ai 
whether  a  change  of  remedy  impairs  a 
in  the  last  analysis  is  ordinarily  one  * 
ness." 

It  can  scarcely  be  shown  that  the  act 
The  purpose  of  the  act  is  to  prevent  tl 
a  debtor  of  small  means,  by  an  avalai 
who  are  demanding  either  immediate  p 
naent,  and  to  provide  a  reasonable  t 
cost  that  will  inure  to  the  benefit  of  : 
the  debtor  alike.  It  accords  with  sow 
The  public  is  equally  interested  in  the 
debtor  and  creditor.  It  is  more  in  ac< 
that  the  former  should  not  be  saerific 
reasonable  opportunity  to  pay,  and  tl 
should  recover  their  debts,  than  that 
only  a  few,  should  do  so.  We  conclud 
not  violative  of  the  .federal  Constitutic 
noted  by  counsel. 

The  court  erred  in  dismissing  the  pet 
ment  is  reversed  and  the  cause  remai 
poceedings  not  inconsistent  with  the  i 
pressed. 

Lbtton,  J.,  coneurs  in  the  conclusion. 


Cbeioh  Sons  &  Company,  appellee,  v. 

ET  AL.,  APPELLANTS:   Roy   ToWLE   ET   j 

Filed  Jult  2*,  1919.     No.  2081 

1.    Mortgages:   Fiitx'he  Advances.     It  the  ownei 
tracts  to  borrow  money  to  erect  buildings  i 
mortgage    upon    the   real   estate    to    secure 
agreement,  Is  to  be  advanced  as  the  bulldln 
of  the  mortgage  begins  upon  the  recording  I 


JANUARY  TEEM,  1919. 


Creigb  Sons  A  Co.  v.  Jones. 


:  .    Under  such  agreement,  tbe  advancement  of  the 

Is  not  optional  with  the  mortgagee,  but  must  be  advanced 
building  has  progressed. 

:  Mechanics'  Liens:  Psion iti en.  In  such  case,  the  lien  for 
il  and  labor  furnished  for  the  buildings  will  begin  when 
rnishlng  of  tbe  labor  or  material  begins,  and,  If  that  is 
the  recording  of  the  mortgage,  such  liens  will  be  superior, 
It  Is  after  the  filing  of  the  mortgage,  the  lien  of  the  mort- 
;  superior. 

l  from  the  district  court  for  Douglas*  county; 
\..  Day,  Judge.    Affirmed. 

H.  Bigelow,  Joseph  Rapp,  Jr.,  and  H.  G.  Moor- 
■  appellants. 

&  Van  Orsdel  and  E.  H.  Westerfield,  contra. 

ick,  J. 

lefendant  Jones  purchased  of  the  plaintiff, 
Ions  &  Company,  the  real  estate  involved  in  this 
ir  the  agreed  price  of  $1,200,  of  which  he  paid 
$285  and  the  agreement  was  that  he  should 
mortgage  upon  the  property  for  the  remainder 
irchase  price,  and  that  he  should  borrow  money 
ich  to  build  the  three  buildings  on  the  real 
nd  might  give  a  mortgage  to  secure  such  loan, 
ould  be  the  first  mortgage  upon  the  real  estate, 
the  plaintiff's  mortgage  subject  thereto.  Pur- 
this  agreement,  he  contracted  with  the  defendant 
al  Building  &  Loan  Association  to  furnish  him 
ind  to  take  a  first  mortgage  upon  the  real  estate 
ity  therefor.  He  began  the  contemplated  build- 
d  the  defendant  Roy  Towle  furnished  labor, 
which  was  furnished  prior  to  the  recording  of 
)0  mortgage.  He  was  therefore  allowed  a  first 
i  the  property  which  is  not  now  contested.  The 
arties  to  the  litigation  furnished  labor  and 
s  after  the  $5,100  mortgage  was  recorded,  but 
ny  money  had  actually  been  advanced  to  Jones 
>an  company.  These  lienholders  contended  that 
;gage  of  the  loan  company,  so  far  as  it  was  not 
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advanced  to  Jones  before  their  liens 
jeet  to  their  liens,  and  farther  cont 
agreement  between  the  plaintiff  and 
was  that  the  loan  company's  mortgi 
they  should  be  subrogated  to  the  rigi 
pany,  making  their  liens  prior  to  th 
tiff's  mortgage.  The  trial  court  foui 
dant  Roy  Towle  had  the  first  lien; 
the  second  lien;  the  plaintiff,  Creigb 
the  third  lien;  and  the  liens  of  all 
subject  to  these  three  liens.  From 
subsequent  lien  holders  have  appeale 
The  appellants  contend  that  "the 
intended  to  secure  future  advance 
making  of  said  advances  are  option 
until  the  moment  advances  are  actus 
not  be  enforced  against  other  liens 
which  mortgagee  has  actual  notice." 
loan  company  concedes  this  proposi 
that  the  making  of  said  advances  wt 
the  consideration  of  the  mortgage, 
with  Jones,  was  to  advance  the  mon 
progressed,  to  the  full  amount  of  th 
In  Hoagland  v.  Lowe,  39  Neb.  39i 
in  &  quotation  from  a  former  case 
person  commencing  to  furnish  mat 
mencing  to  labor  on,  an  improvement 
at  the  time,  take  notice  of  the  in: 
the  premises  of  the  person  with  w] 
as  shown  by  the  public  records,  as  h 
material,  aside  from  the  improvem 
only  to  such  interest. '  Henry  &  Coatsu 
dick,  37  Neb.  207."  In  the  opinion  t 
from  Phillips,  Mechanics'  Liens  (2d  e 
"The  law  imposes  on  mechanics,  like 
necessity  to  ascertain  for  themselves 
interest  in  the  land  to  be  improved  < 
whom  they  contract,  and  all  neglige 
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to  their  own  account.  •  *  *  Ti 
■tor  therefore  applies  against  a  n 
tie  case  of  a  vendee.  If  a  contract* 
ildings,  furnishing  materials,  or  pi 

ground,  it  hehooves  him  to  exam; 
if  of  the  fact  that  the  person  wit 
*s  making  a  contract,  or  for  wh 

to  employ  his  means  or  labor,  h 
title  unincumbered  as  will  enable  h 
a  valid  or  efficient  lien."  This  st 
i  been  reaffirmed  in  many  cases  si; 
w.  McEwen,  69  Neb.  705,"in  which 

The  case  also  is  cited  by  other 
tating  the  law.  Anglo-American 
.  v.  Campbell,  13  D.  C.  App.  581,  * 
appellants  cite,  and  appear  to 
v.  Crooks,  47  Minn.  74,  but  the  < 
le  court  said ;  "  It  is  not  necessary 
controverted  questions  of  priority 
age,  to  secure  future  advances, 
nbrances."  In  that  case  the  mo: 
cure  advances  for  improvements 
e  mortgagee,  instead  of  advancing 
rpose,  applied  it  upon  another  prio: 
therefore  distinguished  it  from  a 

was  actually  advanced  to  the  ow 
i  accordance  with  the  agreement  in 

It  may  be  that  it  would  be  more  € 
nortgagee,  who  is  to  advance  mo 

for  improvements  on  real  estate. 

materials  and  labor  for  such  im] 
•  out  of  the  money  so  advanced.    If 
i  improvement  upon  our  law,  the 
!  courts,  should  make  the  change, 
nade,  we  are  required  to  abide  t 

long  been  established  and  acted  u 

judgment  of  the  district  court  is 
A 
J.,  not  sitting. 
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Harby  Williams  v.  State  of  Nei 

Piled   September  27,   1919.     No.   20E 

1.  Criminal  Law:  Refusal  of  Instruction.  It  i 
trial  court  to  refuse  a  requested  Instruction,  eve 
form  and  supported  by  competent  evidence,  v. 
stantlally  the  same  instruction  on  his  own  mot 

2.  Homicide:  Instructions.  On  the  trial  of  one  cl 
committed  the  crime  of  murder  in  the  first  dee 
of  the  court  to  instruct  the  Jury  only  on  such  d 
as  find  support  in  the  evidence. 

3.   :    Dvi.vu   Declaration:    Refusal  to   Offj 

of  the  crime  of  murder  cannot  predicate  error  o; 
trial  court  to  require  counsel  for  the  state  to  of 
dying  declaration  of  the  deceased  when  the  re 
that  such  a  declaration  was  made. 

Error    to    the    district    court    for    D< 
William  A.  Redick,  Judge.    Affirmed. 

Willia  m   N.   Jamieson   and    William   , 
plaintiff  in   error. 

Clarence    A.    Davis,   Attorney    Generi 
Ayres,  J.  B.  Barnes  and  Ralph  P.  Wilsoi 

Morbissey,  C.  J. 

Defendant  prosecutes  error  from  a  ji 
district  court  for  Douglas  county,  wl 
sentenced  to  serve  a  term  of  twenty  ye. 
itentiary  on  a  conviction  of  murder  in  the 
He  is  one  of  the  parties  mentioned  in  ( 
710 
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the  death  of  a  peace  officer  named  Rooney  in  Kirk  v. 
State,  ante,  p.  484. 

The  facts  are  stated  in  that  opinion. 

The  instructions  given  on  the  trial  of  the  Kirk  case 
were,  with  the  necessary  changes  as  to  names,  given  on 
the  trial  of  defendant.  Having  already  approved  these 
instructions,  we  shall  not  again  discuss  them.  The 
evidence  adduced  on  behalf  of  the  state  is  to  the  same 
effect  as  that  given  in  the  Kirk  case,  except  that  in  the 
Kirk  case  the  evidence  did  not  show  that  defendant  was 
armed  or  fired  any  shots  at  the  peace  officers,  while  in 
the  instant  case  a  witness  for  the  state  testifies  positive- 
ly that  defendant  was  armed  and  shot  at  the  officers. 
The  evidence  of  defendant's  guilt  being  stronger  and 
more  conclusive  than  in  the  Kirk  case,  where  it  was  re- 
garded as  sufficient,  need  not  be  further  reviewed. 

Error  is  assigned  because  of  the  refusal  of  the  court 
to  give  instruction  No.  2,  requested  by  defendant,  which 
would  direct  an  acquittal  in  case  the  jury  entertained 
a  reasonable  doubt  as  to  whether  the  shot  which  caused 
the  death  of  deceased  was  fired  by  one  of  the  defendants 
named  in  the  information  or  by  one  of  the  peace  officers. 
The  court  on  its  own  motion  instructed  the  jury  that, 
unless  they  found  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  deceased  "was  killed  by  a  pistol 
shot  fired  by  one  of  the  parties,  jointly  charged  by  the 
information  in  this  case,  you  should  find  defendant  not 
guilty."  This  instruction  is,  in  substance,  the  same  as 
that  requested,  and  the  assignment  is  not  well  taken. 

The  Information  charged  defendant  with  murder  in 
the  first  degree,  thereby  charging,  also,  murder  in  the 
second  degree  and  manslaughter.  The  court  instructed 
the  jury  on  murder  in  the  first  degree,  and  murder  in 
the  second  degree,  but  did  not  submit  the  lesser  degree 
of  manslaughter.  No  request  was  made  for  such  in- 
struction, but  it  is  urged  that  it  was  the  duty  of  the 
court  to  so  instruct  on  its  own  motion,  and  that  its  fail- 
ure so  to  do  is  error.    It  is  the  duty  of  the  trial  court  to 
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submit,  under  suitable  instructions,  tb 
of  homicide,  whenever  there  is  evidenc 
submission.  Kraus  v.  State,  102  Neb.  ( 
case  we  are  not  pointed  to  any  eviden 
port  the  charge  of  manslaughter,  and 
dence  the  court  would  not  be  warran 
that  question  to  the  jury. 

In  conclusion,  it  is  urged  that  the  co 
ruling  defendant's  motion,  made  at 
state's  ease  in  chief,  to  compel  the  sta 
dying  statement  of  the  deceased  as  par 
Immediately  following  the  making  of 
sel  for  the  state  announced  in  open  oc 
had  produced  all  evidence  touching  t 
the  crime,  except  such  as  might  be  cur 
for  defendant  then  asked  that  the  r< 
show  that  he  called  the  state's  attorn 
stand — for  what  purpose  is  not  clear 
to  show  that  there  was  a  dying  state 
stated  that  the  record  might  so  show, 
propound  any  interrogatory  to  the  i 
to  prove  by  the  witness  that  there  was 
tion,  and  there  is  no  showing  that 
dying  declaration. 

The  record  is  free  from  error,  ant! 


Samuel  Stone  v.  State  of  1 

Filed  September  37.  1919.    No.  2 

Criminal  Law:  Jury:  Examination.  A  defend 
has  the  right  to  exercise  the  statutory  n 
challenge",  and  In  order  to  exerclise  this 
It  is  proper  for  him  to  ascertain,  as  near 
disposition  of  the  Juror  toward  him,  and  ti- 
ter of  the  controversy;  and  any  inquiry  wi 
which  tends  to  bring  to  light  any  bias  or 
by  the  Juror  is  proper,  but  the  form  of  tb 
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pounded  on  abstract  questions  is  within  the  sound  leg 
of  the  court,  and  where  an  abuse  of  such  discretion  I 
the  ruling  of  the  trial  court  will  be  sustained. 

Error  to  the  district  court  for  Douglas  eou 
ltam  A.  Redick,  Judge.  Affirmed. 

William  N.  Jamieson  and  William  E.  Lovely, 
tiff  in  error. 

Clarence  A.  Davis,  Attorney  General,  Geort 
res,  J.  B.  Barnes  and  Ralph  P.  Wilson,  contra 

Moreissey,  C.  J. 

Defendant  is  one  of  the  parties  mentione 
nection  with  the  death  of  a  peace  officer  in  Kir. 
ante,  p.  484,  and  Williams  v.  State,  ante,  p. 
prosecutes  error  from  a  judgment  of  the  disi 
for  Douglas  county,  wherein  he  was  sentenced 
of  twenty  years  in  the  penitentiary  on  a  con 
murder  in  the  second  degree.  The  record  is 
the  same  as  in  the  cases  mentioned,  and  on 
therein  presented  we  adhere  to  the  rulings  ma 

A  point  not  made  in  the  other  records,  but 
here,  is  the  ruling  of  the  court  on  the  voir  dirt 
tion  of  the  jury.  Counsel  for  defendant  p 
the  following  question:  "Now,  from  what 
about  this  case,  did  you  form  any  opinion 
crime  of  murder  had  been  committed  becai 
Rooney  had  been  shot!"  Objection  was  ma 
form  of  the  question,  and  the  court  said:  "I 
lieve  that  question  is  in  proper  form.  Mur< 
thing  in  law,  and  another  thing  in  popular  com 
course.  I  will  sustain  the  objection  to  the  q 
that  form."  The  question  was  propounded  1 
juror.  The  objection  was  repeated,  and  tht 
was  agreed  that,  without  repeating  the  .qi 
other  jurors,  defendant  would  be  given  the 
an  exception  to  the  ruling.  It  is  urged  that 
of  the  court  is  prejudicially  erroneous,  as  dep 
fondant  of  an  opportunity  to  elicit  iniormat 
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might  guide  him  in  the  exercist 
lenges. 

A  defendant  in  a  felony  case 
the  statutory  number  of  pert 
in  order  to  exercise  this  rigl 
proper  for  him  to  ascertain,  as 
disposition  of  the  juror  towai 
subject-matter  of  the  contro\ 
within  reasonable  limits  which 
any  bias  or  prejudice  entertains 
but  the  form  of  the  interroj 
abstract  questions  is  within  th 
of  the  court,  and  where  an  ab 
not  shown  the  ruling  of  the  tria 
By  questions  properly  framed 
elicit  information  that  might  b< 
in  the  exercise  of  his  perempt 

The  judgment  is 


Edith  Lair,  appellee,  v.  Aeti 

LANT. 
Filed  September  27,  1! 

1.  Bills  and  Notes:  Altehatiok:  Inst 
on  which  the  action  was  predicate! 
was  within  the  statute  of  limltat 
the  note  sued  upon  was  a  forgery, 
Mar  9,  1911,  and  that  the  date  ha< 
dtructed  the  Jury,  In  substance,  tb 
changed  as  to  date,  as  defendant  a 
or  consent,  tbey  should  find  In  hi; 
9,  1914,  originally,  tt  would  not  b« 
Itatlons.  Held,  that  the  tnstructl 
fendant. 

1.     Evidence  examined,  and  held  to  si 

3.  Compromise  and  Settlement:  FiNm 
swered,   among  other  defenses,   th 


r 
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between  the  parties  bad  been  settled,  and  produced 
which  made  such  a  recital  on  Its  tace.  Plaintiff  made 
denial  to  the  answer.  At  the  trial  undisputed  testtmon; 
celved  without  objection  that,  at  the  time  the  receipt  w; 
the  promissory  note  was  not  mentioned  or  considered 
party,  and  that  there  was  no  consideration  for  the  slgnl 
receipt.  Held,  that  this  warranted  the  special  flndln 
Jury  that  no  settlement  was  had  of  the  debt  eTldenced  by 

Appeal  from  the  district  court  for  Lancaster 
William   M.  Morning,  Judge.  Affirmed. 

Fawcett,  Mockett  <&  Walford,  for  appellant. 

0.  B.  Clark,  contra. 

Letton,  J. 

Action  upon  a  promissory  note  dated  May  9,  1! 
six  months  after  date,  for  the  sum  of  $3,000, 
terest  at  10  per  cent.  The  note  is  upon  a  printe 
and  the  words,  "This  note  given  for  labor,"  ai 
lined  upon  its  face.  It  also  bears  indorsement 
lows:  "1914,  Nov.  9,  paid  $120." 

Five  defenses  are  set  forth  in  the  answer :  A 
denial;  that  the  note  was  originally  given  in  191 
date  was  afterwards  changed  without  the  know! 
consent  of  the  defendant  to  1914 ;  that  the  wordf 
note  given  for  labor,"  were  added  without  his 
after  the  note  was  given;  the  statute  of  limitatk 
ment  by  the  giving  of  another  note  hy  the  pla 
defendant  for  the  same  amount  at  tne  same  tii 
settlement.  The  reply  is  a  general  denial.  T 
found  for  plaintiff,  and  also  made  special  finding 
effect  that  the  note  sued  upon  was  given  on  May 
to  settle  an  existing  obligation;  that  the  date 
altered;  and  that  in  the  settlement  of  August  1 
it  was  not  the  intention  of  the  parties  to  inc 
note  in  suit  as  a  part  of  the  settlement.  A  mo 
a  new  trial  in  the  usual  form  was  made,  and  aft 
a  like  motion  was  filed  on  the  ground  of  newly 
ered  evidence.    This  was  supported  by  affidavits 


716     .  NEBRASKA  BEPOETS. 

Lair  t.  Calloway. 

motions  were  overruled,  and  the  case  is 
upon  appeal. 

It  is  a  comforting  circumstance  that  it 
a  case  comes  before  this  court  in  whit 
the  testimony  of  the  principals  is  so  unrc 
pably  untrue.     The  evidence  shows  that 
married  woman,  living  separate  from  her 
from  Pennsylvania  to  act  as  liousekeep 
fendant  in  1905.     They,  with  their  resp 
lived  in  the  same  household  for  a  perioc 
and  ten  months.    She  not  only  acted  as  h< 
helped  in  a  hotel  and  another  business  ow 
ant.     Afterwards   the   family  lived   on 
Plaintiff  took  active  part  in  the  work  i 
milking  cows,  cultivating  and  doing  othei 
This  much  is  undisputed.     With  respect 
of  the  note,  the  testimony  on  behalf  of 
to  prove  that  in  1914  dissensions  arose 
ant  was  dissatisfied  with  the  work  of  so 
dren;  and  that  on  returning  from  Syracui 
he  went  to  his  room,  wrote  out  the  note  in 
ed  it  to  plaintiff,  indicating  this  was  to 
tions.      Defendant  made  positive  denial  i 
ing  that,  though  he  signed  this  note,  it  was  not  at  the 
time  it  was  dated,  but  in  1912,  and  the  note  was  dated 
May  9,  1911;  that  at  the  same  time  a  note  was  executed 
by  plaintiff  in  defendant's  favor  for  the  same  amount, 
bearing  the  same  *3ate  j  that  this  transaction  was  had 
because  he  was  in  litigation  and  wanted  to  transfer  to 
plaintiff  $3,000  worth  of  stock  in  a  garage  company 
which  he  owned,  in  order  to  put  it  out  of  the  reach  of 
his  creditors;  and  that  the  notes  were  intended  to  off- 
set each  other.    Defendant  also  testified  that  the  words, 
"This  note  given  for  labor,"  and  the  indorsement  on 
the  back  of  the  note  were  not  in  his  handwriting,  and 
were  placed   there   without   his  knowledge   or   consent 
after  the  note  was  given. 
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evidence  seems  clear  that  the  writing  upon  the 
f  the  note  and  the  indorsement  thereon  was  made 
!  defendant,  except  perhaps  as  to  the  date  1914, 
*  to  this  there  is  sufficient  evidence  to  sustain  the 
t. 

h  respect  to  the  plea  of  settlement,  it  appears  that 
lant  desired  to  purchase  an  interest  which  plain- 
d  in  a  tract  of  land  in  Cheyenne  county,  Nebraska. 
e  time  when  an  agreement  was  reached  that  de- 
it  should  pay  $500  for  the  same,  plaintiff  executed 
1  for  the  land  and  signed  a  receipt  for  $237,  "in 
ittlement  and  satisfaction  for  every  claim  or  de- 

that  I  may  have  either  at  law  or  in  equity  against 
id  A.  J.  Calloway  or  his  estate.  This  agreement 
?ceipt  is  intended  to  cover  every  item  of  disagree- 
between  myself  and  said  A.  J.  Calloway  of  every 
or  nature."     The  receipt  was   prepared  by   Mr. 

an  attorney  of  Syracuse.  No  money  was  paid  to 
iff  except  the  $500  for  the  land.  The  testimony 
Hsputed  that  the  $3,000  note  was  not  considered 
scussed  at  the  time  this  receipt  was  executed. 
;iff  testified,  without  objection,  that  not  until  long 
that  time  was  there  any  disagreement  between  them 
respect  to  the  note  in  suit  and  that  no  release, 
nent,  or  discharge  of  that  debt  was  contemplated 
;her  of  the  parties. 

i  plea  of  (settlement  is  an  affirmative  defense,  and 
irden  of  proof  was  upon  the  defendant. 

consideration  was  shown  for  the  signing  of  the 
The  court  left  the  question  whether  a  settle- 
of  the  note  had  been  made,  to  the  jury,  which  found 
laintiff.  We  are  of  opinion  that  defendant  failed 
i  proof  of  a  valid  settlement,  as  also  in  his  eon- 
>n  that  a  check  given  to  the  plaintiff  on  June  6, 

for  wages,  upon  which  he  had  written  certain 
i  indicating  that  same  was  "in  full  settlement  of 
nirns  to  date,"  constituted  a  settlement. 
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Instruction  No.  5,  which  withdrew  the  i 
statute  of  limitations,  is  complained  of. 
tion  told  the  jury  that  if  the  note,  as  orig 
ed,.  bore  the  date  of  May  9,  1914,  it  would 
by  the  statute,  but  if  the  date  of  the  noti 
from  1911  to  1914,  as  alleged,  the  note 
uncollectible.  This  instruction  stated  the 
The  answer  of  the  jury  to  the  special 
settled  the  question  that  the  note  had  no! 
and  there  was  no  error  in  the  instruction 

The  facts  alleged  in  the  affidavits  for  i 
the  ground  of  newly  discovered  evidence 
cient  in  our  opinion  to  have  changed  the 
had  been  adduced  at  the  trial.  The  affidi 
fendant  himself  flatly  contradicts  his  tes 
trial  in  several  material  respects,  and  w 
son  why  the  court  should  consider  that  1 
ments,  made  after  plaintiff's  rebuttal  evid 
produced,  should  be  given  any  greater  we 
given  upon  the  witness-stand  by  him.  It 
that  both  of  his  statements  can  be  true, 
the  trial  that  he  only  made  one  note  in  f 
tiff,  and  the  note  produced  by  him,  defer 
1,  was  the  note  signed  by  plaintiff  in  1! 
makes  affidavit  that  after  the  trial  he  seare  ,    . 

and  found  another  note,  which  he  now  produces,  and 
which  is  the  note  made  by  plaintiff.  Plaintiff  makes  a 
counter  affidavit  denying  this  positively.  The  jury  may 
have  erred,  but  the  evidence  is  sufficient  to  support  a 
finding  that  the  $3,000  note  in  suit  was  in  fact  given 
to  the  plaintiff  in  consideration  for  services  rendered. 
We  find  no  prejudicial  error,  and  the  judgment  of  the 
distict  court  is 

Affibueb. 
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slebebt,  appellee,  v.  chicago,  milwaukee  & 
t.  Paul  Railway  Company,  appellant. 
Files  September  27,  1919.     No,  20463. 

Injury  to  Employee:  Negligence:  Sufficiency  of  Evidence. 

Isiiue  of  negligence   on  the   part  of   defendant   In   setting 
b  on  a  railroad  freight  car,  the  evidence  outlined  In  the 

held  insufflate  »t  to  sustain  a  verdict  in  favor  of  plaintiff. 

.  from  the  district  court  for  Douglas  county: 
C.  Wakeley,  Judge.  Reversed. 

t,  Fraser  ds  Connolly,  for  appellant. 

Bigelow,  contra. 

r. 

i  an  action  by  John  W.  Siebert,  plaintiff,  to 
Tom  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
pany,  defendant,  damages  in  the  sum  of  $10,000 
;ed  negligence  resulting  in  personal  injuries. 
it  denied  negligence  on  its  part,  and  pleaded 
njuries  of  which  plaintiff  complains  were  caused 
>wn  negligence.  From  a  judgment  on  a  ver- 
ivor  of  plaintiff  for  $8,250,  defendant  has  ap- 

• 
ff,  when  injured,  was  a  railroad  conductor  in 
)y  of  the  "White  Sulphur  Springs  &  Yellowstone 
ilway  Company,  a  corporation  operating  23 
railroad  in  Montana  between  Ringling  and 
ulphur  Springs.  Under  a  lease,  both  plain- 
ployer  and  defendant  used  the  latter 's  rail- 
■ks  and  switch-yards  at'  Ringling.  There  a  line 
;ock  cars  were  standing  on  a  side-track,  where 
been  switched  and  left  by  defendant.  Plain- 
his  train  crew  in  the  performance  of  their 
dertook  to  switch  some  of  these  cars  to  another 
liter  the  locomotive  had  been  attached  to  the 
that  purpose^  plaintiff  mounted  a  car  near  the 
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front  end  of  the  train,  turned  by  hand  the  brake-whee 
on  the  top  of  the  brake-shaft,  kicked  the  brake-dog  on 
of  the  brake-ratchet  on  the  top  of  the  car,  and  thu 
released  the  brake.  Walking  on  the  tops  of  the  car 
toward  the  rear,  he  released  the  brakes  in  the  manne 
indicated.  In  his  petition  he  alleges  that  the  brake  o: 
the  rear  car,  when  released  by  him,  recoiled  with  trt 
mendous  force  and  threw  him  onto  a  parallel  track  in 
flicting  severe  injuries.  The  negligence  imputed  to  de 
fendant  is  the  setting  of  the  brak#too  tight. 

The  principal  assignment  of  error  is  the  failure  o 
the  trial  court,  after  both  sides  had  adduced  their  proofs 
to  sustain  a  motion  by  defendant  for  a  peremptory  it 
struction  in  its  favor  on  the  ground  that  the  cvidenc 
is  insufficient  to  sustain  a  verdict  for  plaintiff  on  tb 
issue  of  negligence  in  setting  the  brake.  On  this  poii? 
counsel  for  plaintiff  summarizes  his  case  thus: 

"Plaintiff  was  thrown  from  the  top  of  a  car  an 
injured  by  a  tremendous  brake-recoil.  He  declared  the 
such  a  recoil  could  only  have  been  produced  by  tb 
brake  being  improperly  set  when  the  car  was  set  ii 
Two  experts  support  this  declaration,  and  defendan 
with  all  its  available  experts,  neither  made  any  attemi 
to  deny  it  nor  to  show  that  such  a  recoil  could  hav 
been  made  by  any  customary  or  proper  way  of  settin 
th«  brake  when  the  car  was  set  in,  nor  by  the  way  the 
testified  they  had  set  the  car  in." 

Should  the  jury  have  been  permitted  to  find  that  di 
fendant  negligently  set  the  brake!  Defendant's  trail 
crew  switched  the  string  of  live  stock  cars  onto  th 
side-track  several  days  before  plaintiff  was  injurei 
There  is  no  evidence  that  any  employee  of  defendant  i 
the  meantime  touched  any  of  those  cars.  Neither  plait 
tiff  nor  any  other  witness  who  testified  in  his  behalf  sa 
the  switching  or  the  braking.  The  inference  of  negl 
^ence  rests  alone  on  the  force  of  the  brake-recoil,  i 
described  by  plaintiff,  and  the  expert  opinions  of  hin 
self  and  two  other  trainmen  that  such  force  was,  < 
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been,  caused  by  negligence  in  the  s< 
too  tight;  the  latter  testifying  in  ai 
al  questions.  The  string  of  ears  t 
jline,  where  they  could  be  held  in  pla< 
i  of  the  hand-brake  by  a  single  bi 
;he  proper  method  of  braking  at  the 
The  theory  of  plaintiff  is  that  tl 
iled  with  violent  forte  was  set  by  tw 
7  the  use  of  a  brake-stick,  or  by  air- 
thods.  He  testified  that  he  seized  th 
i  his  hands  and  made  several  efforl 
jrake  before  he  succeeded;  that  whe 
;  recoiled  violently  before  he  could 
of  the  way ;  that  it  threw  him  off  the 
i  opinion  the  force  of  the  recoil  wa 
;ting  of  the  brake  in  one  of  the  i 
escribed.  His  testimony,  however,  ; 
)  experts  must  be  considered  in  co 

proofs.  Plaintiff  was  55  years  of  a 
The  weather  was  hot  at  the  time, 
shows  that  he  wore  greasy  srlovea  wr 
ake-wheel;  that  his  gloves  slipped; 
s  balance  at  the  time  of  the  recoil; 
force  used  in  setting  the  brake  \ 
ipplied,  release  it;  that  be  in  fact 
himself  by  hand.     The  testimony  of 

cross-examination  tends  to  show  that 
iand,  could  have  set  the  brake  tight 
;  a  brake-recoil  with  sufficient  force 
m  the  car,  if  off  his  balance.  There 
ir  occasion  for  setting  the  brake  in  ai 
roper  methods  mentioned  by   plainti 

one  of  them  would  have  required  th 

man  or  increased  the  task  of  a  sing 
it  course  would   have  disregarded  i 

of  defendant — the  employer  of  the  • 
le  switching  and  the  braking.  With 
aintiff  released  the  brakes  by  hand 
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mishap.  Three  members  of  the  train-crew  wi 
the  string  of  stock  cars  onto  the  side-track 
the  trial.  The  import  of  their  testimony  is: 
tention  was  called  to  the  accident  shortly  a 
eurred,  and  the  circumstances  connected  with 
ing  and  the  braking  were  thus  impressed  on  t 
A  single  brakeman,  while  the  train  was  in  mot 
brake  on  the  rear  car  by  hand.  The  brake  \ 
by  two  men,  or  by  the  use  of  a  brake-stick, 
application  of  air.  This  testimony  came  from 
man  who  set  the  brake  on  the  rear  car,  and 

trainmen,   who  said  they  were   present  whe„   „„~   

stock  cars  were  switched  onto  the  side-track.  In  ad- 
dition, the  proofs  of  defendant  show  that  plaintiff,  as 
conductor,  in  formally  reporting  the  accident,  gave  the 
cause  of  his  fall  as  follows: 

"While  switching  out  stock  cars  in  west  end  of  King- 
ling  yards,  to  be  sanded,  was  on  top  of  car  letting  off 
hand-brakes,  and  while  doing  so  his  handhold  slipped, 
throwing  him  off  balance  and  causing  him  to  fall  to 
the  ground." 

In  the  light  of  all  of  the  evidential  facts  which  appeal 
to  the  reason  and  convince  the  judgment,  plaintiff's  de- 
scription of  the  recoil  and  his  opinion  that  it  was  caused 
by  the  work  of  two  men  in  setting  the  brake,  or  by  the 
use  of  a  brake-stick,  or  by  the  application  of  air,  are 
mere  conjecture  and  speculation.  His  experts  did  not 
strengthen  his  case.  Such  testimony  is  not  sufficient 
evidence  of  the  negligence  charged  to  support  a  verdict 
in  favor  of  plaintiff.  The  contrary  was  implied,  if  not 
declared,  by  the  submission  of  the  case  to  a  jury  whose  - 
sympathies  would  naturally  be  aroused  by  the  age  of 
plaintiff,  by  his  service  as  brakeman  and  conduqtor,  and 
by  his  injury,  suffering  and  loss.  It  is  sometimes  diffi- 
cult to  escape  such  promptings  of  the  human  heart,  even 
where  there  is  judicial  responsibility  for  an  impartial 
analysis  of  the  evidence  and  for  an  unfaltering  appli- 
cation of  the  law.    Under  the  circumstances  the  verdict 
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iff,  therefore,  should  occasion  no  surprise 
thout  support  in  the  evidence.  The  judgmenl 
rict  court  is  reversed  and  the  cause  remanded 
r  proceedings. 

Reversed. 


>ren,  appellant,  v.  omaha  &  council  bluffs 
Street  Railway  Company,  appellee. 
Filed  September  37,  1919.     No.  20525. 

won  fob  Injuries:  Dibectior  of  Verdict.  Where  the 
Is  insufficient  to  sustain  a  Judgment  in  favor  of  plaintiff, 
court  should  direct  a  verdict  fer  defendant. 

from  the  district  court  for  Douglas  county 
.  Wakeley,  Judge.  Affirmed. 

onnell,  for  appellant. 

Webster  and  William  R.  King,  contra. 

an  action  to  recover  damages  for  allegec 
resulting  in  personal  injuries  to  plaintiff  ii 
with  an  electric  passenger  car  on  defendant's 
way  in  Omaha.  After  both  sides  had  adduced 
mony,  the  trial  court  gave  a  peremptory  in 
u  favor  of  defendant  for  insufficiency  of  the 
sustain  a  verdict  for  plaintiff.  From  a  dis 
the  action,  plaintiff  has  appealed. 
y  question  presented  is  the  correctness  of  th« 
;'s  ruling  that  there  is  no  evidence  of  action 
jence  on  the  part  of  defendant.  The  charges 
nee  are  that  the  passenger  car  which  struct 
-as  operated  at  a  high  and  dangerous  rate  of 
was  not  under  control. 

ident  occurred  on  Twenty-fourth  street,  on  t 
he  south  curb  of  Mason  street,  where  the  tw( 
et  at  right  angles.  Mason  street  extends  east 
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but  not  west,  from  Twenty-fourth  street.     Thert 
double  tracks  four  or  five  feet  apart  running  nortl 
south  on  Twenty-fourth  street.     The  south-bound 
run  on  the  west  track  and  the  north-bound  cars  n 
the  east  track.    After  dark,  when  there  was  a  light 
on  the  ground,  plaintiff,  a  passenger,  alighted   a 
rear  exit  of  a  south-bound  car,  which  stopped  a 
south  side  of  Mason  street,  went  around  the  rear  e: 
it,  and  walked  eastward  across  the  narrow  spac 
tween  the  two  tracks.     As  she  was  stepping  ove 
west  rail  of  the  east  track,  she  was  struck  by  the  fi 
of  a  north-bound  car.    She  testified  that,  when  sht 
facing  southward  in  alighting,  she  saw  a  north-t 
car  "about  a  block  away,"  approaching  from  the  s 
and  knew  that  she  had  time  to  cross  the  track  ahe; 
it,  if  it  was  running  at  the  usual  rate  of  speed.     I 
dition,  there  is  proof  that  a  rule  of  defendant  req 
the  motorman,  when  passing  a  standing  street  ci 
a  public  crossing,  to  have  his  own  car  under  con 
control,  "so  that  stop  can  be  made  instantly."  I 
tiff  argues  that,  since  the  north-bound  car  ran  ab 
block  while  she  was  alighting  and  walking  to  the 
of  the  collision,  its  speed  was  30  miles  an  hour, 
offered  no  evidence  whatever  of  the  rate  at  whic! 
north-bound  car  passed  the  one  on  which  she  had  been  a 
passenger.    While  alighting,  according  to  her  testimony, 
she  looked. toward  the  south  into  the  headlight  of  the 
approaching  car  "about  a  block  away."     Her  estimate 
applies  to  the  block  south  of  Mason  street,  where  there 
were  no  intersections  or  public  crossings.     The   bases 
of  computation  make  the  result  of  her  calculations  mere 
conjecture.      The   motorman   testified   that  his    rate    of 
speed  south  of  Mason  street  did  not  exceed   10  miles 
an  hour;  that  he  applied  his  brake  when  within  a  block 
of  the  south-bound  car;  that  he  redueed  his  speed  to 
two  or  three  or  four  miles  an  hour  while  passing  the 
south-bound  car;  that  his  car  ran  four  feet  only  after  he 
saw  plaintiff,  and  two  feet  only  after  the  fender  struck 
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her.  This  testimony  is  in  harmony  with  that  of  a  disinter- 
ested eye-witness  who  assisted  plaintiff  to  her  homo 
after  the  accident.  A  number  of  witnesses  testified 
directly  to  the  speed  of  the  north-bound  car  as  it  passed 
the  south-bound  car,  and  the  estimates  range  from  two 
to  five  miles  an  hour — speeds  varying  from  a  slow  to  a 
rapid  walk.  This  evidence  is  uncontradicted,  and  there 
is  nothing  in  the  record  to  challenge  the  veracity  of  the 
witnesses  who  thus  testified. 

There  is  also  proof  that  plaintiff,  after  the  accident, 
was  found  outside  of  the  west  rail  of  the  east  track 
near  the  front  end  of  the  car  where  the  fender  is  at- 
tached. The  rule  mentioned  did  not  require  the  motor- 
man  to  stop  at  the  intersection  where  the  south-bound 
car  had  stopped  for  plaintiff  to  alight.  His  headlight, 
the  noise  of  his  moving  car,  and  his  gong  gave  notice  of 
his  approach.  Under  the  circumstances  he  is  not 
chargeable  with  negligence  because  he  failed  to  act  in 
advance  on  the  assumption  that  some  one  behind  the 
south-bound  car  would  step  on  the  track  in  front  of  his 
oar  without  stopping  or  looking  or  listening.  The  testi- 
mony of  plaintiff  that  she  saw  the  approaching  ear  about 
a  block  away  and  knew  she  could  cross  the  track  ahead 
of  it,  if  running  at  the  usual  speed,  and  the  other  evi- 
dence do  not  prove  that  it  was  operated  at  a  high  and 
dangerous  rate  of  speed  while  passing  the  south-bound 
car,  and  was  not  then  under  control,  whatever  effect 
such  testimony  might  have  on  an  issue  of  contributory 
negligence. 

Plaintiff  also  testified  that  light  from  the  northeast 
was  thrown  about  her  from  an  automobile,  but  this,  in 
connection  with  the  evidence  as  a  whole,  does  not  show 
negligence  on  the  part  of  defendant  in  the  respects 
charged  in  the  petition.  It  is  clear  that  plaintiff  did  not 
make  a  case  calling  for  the  verdict  of  a  jury,  and  that 
the  trial  court  did  not  err  in  dismissing  the  action. 

Affirmed. 
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,  Gerald  V.  Caughlan,  Administrator,  appellant,  v.  Cit 

op  Omaha,  appellee. 

Filed  Skptembe*  27,  1919.    No.  20600. 

Municipal  Corporations:  Public  Bathixg  Place:  Liability  fob  Deati 
.  In  absence  of  statute,  a  city,  in  maintaining  a  public  park  and 
municipal  beach  therein  lor  bathing  and  other  aquatic  recrei 
tions,  performs  a  governmental  function,  as  distinguished  from 
proprietary  or  business  enterprise,  and  is  not  pecuniarily  llabl 
for  personal  Injuries,  resulting  from  the  negligence  of  city  officer 
to  persons  exercising  such  municipal  privileges;  and  neither  to 
character  of  the  municipal  function  nor  the  exemption  froi 
liability  Is  changed  by  a  small  incidental  revenue  derived  froi 
the  rental  of  cjty  buildings  used  In  connection  wth  the  publl 
park  or  the  municipal  beach. 

Appeal  from  the  district  court  for  Douglas  county 
Wlllis  G.  Sears,  Judge.  Affirmed. 

Thomas  Lynch  and  Byron  G.  Burbank,  for  appellan 

Frank  L.  Weaver,  W.  C.  Lambert  and  H.  L.  Mossmai 
contra. 

Rose,  J. 

This  is  an  action  against  the  city  of  Omaha  to  recove 
damages  in  the  sum  of  $10,000  for  negligence  resultin 
in  the  death  of  Samuel  H.  Daniels;  the  administrate 
of  his  estate  being  plaintiff.  A  demurrer  to  the  petitio 
was  sustained.  From  a  dismissal  of  the  case,  plaintil 
has  appealed. 

For  the  purpose  of  reviewing  the  ruling  on  the  dt 
murrer,  the  facts  pleaded  in.  the  petition  may  be  sun 
marized  as  follows:  Defendant  maintains  a  public  par 
having  a  municipal  beach  on  Carter  Lake.  A  publi 
dock,  with  spring  diving  boards  on  each  side,  extend 
from  the  shore  into  the  lake,  for  the  use  of  person 
resorting  to  the  water  for  recreation  and  for  other  pui 
poses.  Daniels,  in  common  with  the  public  general); 
was  invited  to  use  the  municipal  privileges  and  facil 
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ties.    In  a  bathing  suit  he  jumped  head  foremost  from  a 

spring  diving  board  on  one  side  of  the  dock,  struck  hi« 

head  on  the  bottom  of  the  lake,  at  a  depth  of 

one-half  feet,  and  broke  his  neck.    On  the  ot 

the  dock  the  water  under  the  spring  diving  ' 

eight  or  ten  feet  deep.    The  lake  was  murky, 

the  bottom  and  the  depth  of  the  water.    Dani 

been  notified  that  the  water  under  the  spi 

board  which  he  used  was  shallow,  and  had  no 

of  that  fact.  For  $402  defendant  had  leased 

buildings  used  in  connection  with  the  public  d 

gence    in    creating    and    in    maintaining    tht 

danger  described,  and  in   inviting  Daniels 

spring   diving   board   without    notice    or   wa 

the  water  under  it  was  shallow,  is  imputed  to 

On  these  facts,  properly  pleaded,  is  the  petit 

rable? 

Defendant  justifies  the  dismissal  of  the  o 
ground  that  the  city  acted  in  a  government* 
and  that,  therefore,  it  is  not  pecuniarily  liab 
sonal  injuries  resulting  from  the  negligence  of 
Plaintiff  insists  that  the  city  receives  a  substf 
nue  from  the  bathing  beach,  and  that  it  is 
in  its  private  or  proprietary  capacity  for  1 
pleaded  in  the  petition.  On  the  question  pri 
courts  of  the  country,  like  the  parties  heret 
entertain  diverse  views.  The  nature  of  thi 
exercised  by  a  city  in  maintaining  a  public 
been  a  subject  of  extended  judicial  discussioi 
years.  The  weight  of  authority  supports  the 
tal  proposition  of  law  that  a  city  in  maintair 
lie  park  performs  a  public  or  governmental  > 
bing  v.  Asbury  Park  (80  N.  J.  Law,  416)  33 
s.,  note,  523.  The  municipal  purpose  is  diff 
that  of  an  ordinary  corporation  conducting 
enterprise  for  private  gain.  Health,  comfc 
tion,  sanitary  conditions  and  better  enviror 
suiting  in   order,  happiness   and   increased 
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from  a  public  standpoint,  are  governmental  aim 
maintenance  of  a  public  park  or  a  municipal  bei 
extend  these  privileges  without  compensation 
crimination  to  the  poor  and  the  other  classes 
above  the  aim  of  private  or  individual  enterpi 
erally.  To  attain  these  objects  is  a  fundamen 
pose  of  government.  Consequently,  most  eo 
determining  liability  for  negligence  In  cases 
kind,"  make  a  distinction  between  government 
tiona  and  private  enterprise.  The  rule  generally 
ed,  therefore,  is  that,  in  absence  of  statute,  a 
maintaining  a  public  park  or  a  municipal  bead 
pecuniarily  liable  for  the  negligence  of  city  offee 
exercising  functions  relating  to  this  feature  of  m 
government.  Bisbing  v.  Asbury  Park,  supra: 
v.  City  of  Topeka,  92  Kan.  11,  51  L.  R.  A.  n. 
B-emstein  v.  City  of  Milwaukee,  158  Wis.  576,  ] 
1935C,  435,  and  cases  cited  in  note;  Nemet  v. 
Kenosha,  169  Wis.  379.  Neither  the  eharactei 
municipal  function  nor  the  exemption  fr> 
bility  is  thanged  by  a  small  incidental  revenue 
from  the  rental  of  city  buildings  used  in  connect 
the  public  park  or  the  municipal  beach.  Kellar 
of  Los  Anffrtes,  178  Par.  (Cal.)  505. 

This  view  of  the  law  results  in  an  affirmance. 
Aff 

Sedgwick,  J.,  dissenting. 

It  is  said  that,  in  establishing  and  inaintainin 
the  city  exercises  a    governmental   function, 
preme  court  of  the  United  States  has  said: 

"A  distinction  is  to  be  noted  between  the  Ha' 
a  municipal  corporation,  made  such  by  accept 
a  village  or  city  charter,  and  the  involuntar 
corporations  known  as  counties,  towns,  school  < 
and  especially  the  townships  of  New  England. 
biMty  of  the  former  is  greater  than  that  of  th 
even  when  invested  with  corporate  capacity 
power  of  taxation.     *     *     *     It  is  denied  that  i 
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corporation  (as  distinquished  from  a  ( 
anized  for  private  gain)  is  liable  for  the  h 
ividual  arising  from  negligence  in  the  e> 
i  work  authorized  by  it.  Some  cases  ho! 
ption  of  a  plan  of  such  a  work  is  a  judicin 
njury  arises  from  the  mere  execution  of 
liability  exists.  Child  v.  City  of  Bostoi 
iss.)  41;  Thayer  v.  City  of  Boston,  19  Pk 
Other  eases  hold  that  for  its  negligem 
i  plan  good  in  itself,  or  for  mere  negligi 
>  of  its  streets  or  other  works,  a  municipi 
1  cannot  be  charged.  City  of  Detroit  v. 
Mich.  84,  is  of  the  latter  class,  where  ii 
;  the  city  was  not  liable  for  an  injury  at 
neglect  to  keep  its  sidewalks  in  repair.    T 

establishing  the  contrary  doctrine,  that 
xmsible  for  its  mere  negligence,  are  so  mn 
well  considered  that  the  law  must  he  dec 
led  in  accordance  with  them." 
he  opinion  then  cites  English  authorities, 

supreme  court  of  the  United  States,  ant 
he  states  of  the  Union.    Barnex  v.  District 

91  U.  S.  540,  23  L.  ed.  440.  This  seems 
l-settled  rule  of  the  common  law.  It  is  f 
lecide  whether  it  will  have  parks,  and  w. 

in  what  form  it  will  have  thein.     In  buil 

caring  for  them,  it  is  not  assisting  the  s1 
-  to  carry  out  the  laws  of  the  state,  but  i 
spendently  and  for  its  own  interests, 
ns  to  be  no  reason  for  holding  that  it  is  e 
ernmental  function,  any  more  than  in  layii 
icting  and  caring  for  its  streets. 
Iven  if  it  should  be  held  that  the  city  is  e 
ernmental  function  in  constructing  park 
vements  therein,  and  that,  therefore,  it  is 
the  negligence  of  its  agents  in  connection 
'ould  still  be  liable  in  an  action  of  this  ki 
I  in  the  note  under    Bernstein  v.  City  of 
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158  Wis.  576,  L.  R.  A.  1915C,  435:  "A  municipality 
not  maintain  a  public  nuisance,  even  where  it  is 
forming  a  governmental  duty."  And  in  20  R.  < 
380:  "The  term  nuisance,  in  legal  parlance,  extern 
everything  that  endangers  life  or  health,  gives  of 
to  the  senses,  violates  the  laws  of  decency,  or  obst 
the  reasonable  and  comfortable  use  of  property." 
the  thing  complained  of  in  this  case  endangered 
or  health"  cannot  be  danbted.  No  one  could  dis( 
the  danger  from  the  appearances,  and  this  brinj 
within  the  principle  of  the  ' '  Turntable  cases. ' ' 
those  cases  the  liability  arises  from  maintainini 
"attractive  nuisance."  The  cases  generally  involv 
juries  to  children,  who  are  not  able  to  discover 
danger.  In  the  case  at  bar  the  danger  was  hi* 
No  one  could  discover  it,  and  the  principle,  there 
applies  to  such  cases.  It  is  conceded  that  this  d: 
place  was  authorized  ■  by  the  city.  By  holding  thai 
city,  in  authorizing  it,  was  exercising  a  governm 
function,  it  is  now  relieved  from  liability.  I  ca 
concede  that  to  authorize  its  construction  required 
exercise  of  any  governmental  function,  but,  even  il 
city  can  be  said  to  have  exercised  a  governmental  i 
tion  in  that  respect,  the  thing  was  dangerous  to  life 
health,  and  was  therefore  a  nuisance,  and  "a  munk 
ity  may  not  maintain  a  public  nuisance,  even  whe 
is  performing  a  governmental  duty." 
Morrissey,  C.  J.,  concurs  in  this  dissent. 


Elizabeth  Grant  et  al.,  appellants,  v.  Bettte  H 

ET  AL.,  APPELLEES. 

Filed  September  27,  1919.    No.  20522. 

1.  WlUs:  Construction:  Inconsistent  Clauses.  The  settled 
of  law  la  tbat,  if  a  deed  or  will  conveys  an  absolute  title  1 
simple,  an  Inconsistent  clause  In  ttae  instrument  attempting  n 
to  limit  that  title  or  convey  to  the  same  person  a  limited  tl 
the  same  land  will  be  disregarded. 
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2.      : :    Intent.     When,   however,    there  are   different 

provisions  In  the  same  will  as  to  the  disposition  of  specified 
property,  they  must  be  construed  together  to  ascertain  the  In- 
tention of  the  testator. 

3.  :  Devise:  Construction.  The  statement  in  Looting  v.  Loos- 
ing, 85  Neb.  66,  "If  a  testator  in  his  will  devises  an  estate  in 
fee  simple,  a  subsequent  clause  attempting  to  devise  over  any  part 
of  that  estate  is  void,"  is  not  approved.  The  devise  and  the 
attempt  to  devise  over  must  be  construed  together  to  ascertain 
whether  the  testator  intended  to  convey  a  life  estate  to  one  and 
remainder  to  another. 

4.  :  :  .    The  clause,  "It  Is  my  will"  that  the  land 

devised  to  his  daughters  "shall  descend  to  their  children  or  heirs 
at  their  death,  and  this  land  Is  willed  to  them  with  this  charge," 
although  not  technically  exact,  must.  In  the  light  of  the  whole  will, 
be  construed  to  give  his  daughters  a  life  estate,  and  the  remainder 
to  "their  children  or  heirs." 

5.  :  Construction  :  "Children  ob  Heibs."    The  words,  "children 

er  heirs,"  are  construed.  In  the  light  of  the  whole  will  and  sur- 
rounding circumstances,  to  mean  their  children,  if  they  leave  any, 
otherwise  to  their  natural  heirs. 

6.  Discussion  Disregarded.  The  discussion  in  the  commissioner's 
opinion  in  Spencer  v.  BcovU,  70  Neb.  87,  was  rejected  by  the  court, 
and  should  be  disregarded. 

Appeal  from  the  district  court  for  Sarpy  county: 
James  T.  Begley,  Judge.  Affirmed. 

E.  S.  Nitfcerson  and  William  R.  Patrick,  for  appel- 
lants. 

Murphy  <&  Winters,  contra. 

Sedgwick,  J. 

Arthur  M.  Remer,  deceased,  left  a  will  by  which  he 
attempted  to  dispose  of  his  property.  He  left  a  widow 
and  several  children.  By  the  second  and  sixth  para- 
graphs, inclusive,  of  his  will,  he  gave  specific  property 
to  each  of  his  five  daughters.    The  second  paragraph  is : 

"I  give,  devise  and  bequeath  unto  my  beloved  daughter 
Bettie  Hover  the  SW  1/4  of  NE  1/4  and  the  SE  of  NW 
1/4  'Tax  Lot  6/  all  in  section  21,  township  14,  range  13, 
subject  to  the  railroad  right  of  way." 
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And  the  others  are  similarly  positive  and  direct  in 
form.  The  seventh  and  eighth  paragraphs  of  his  will 
are   as   follows  :" 

"7th.  It  is  my  wish  and  I  hereby  order  and  require 
that  my  beloved  wife,  Rebecca  Reiner,  shall  have  the 
full  use  and  benefit  of  all  my  lands  herein  devised,  dur- 
ing her  natural  lifetime,  and  also  the  interest  of  the 
money  now  in  the  bank  and  that  my  children  shall  not 
enter  into  possesssion  of  said  land  until  after  my  wife's 
death. 

"8th.  It  is  my  will  and  I  hereby  require,  that  no  part 
of  the  land  so  devised  by  me  to  my  children,  shall  be 
sold  by  them  to  any  one,  during  their  natural  life,  and 
shall  descend  to  their  children  or  heirs  at  their  death, 
and  this  land  is  willed  to  them  with  this  charge,  and 
this  is  a  part  of  the  consideration  for  willing  the  land 
to  them." 

The  trial  court  construed  this  will  to  give  to  theBe 
daughters  a  life  estate  only  in  the  specified  lands.  The 
appellants  contend  that  the  provisions  of  the  seventh 
and  eighth  paragraphs  are  inconsistent  with  an  abso- 
lute title  in  fee  simple  as  conveyed  in  the  prior  para- 
graphs, and  that,  therefore,  these  inconsistent  provi- 
sions are  void  and  to  be  disregarded.  It  has  been  re- 
garded by  the  courts  that  it  is  impossible  to  convey  an 
absolute  title  to  real  estate  in  fee  simple  by  deed  or  will, 
and  at  the  same  time  in  the  same  instrument  convey 
to  the  same  person  a  limited  right  or  title  in  the  same 
land.  It  therefore  follows  that  when  there  was  an  at- 
tempt to  do  so,  and  no  other  disposition  of  the  land  was 
made  in  the  will,  the  courts,  on  the  theory  that  real 
estate  must  have  an  owner,  rejected  the  attempt  to 
convey  the  limited  title,  and  treated  the  conveyanee  as 
of  a  fee  simple  title.  This  theory,  so  patiently  developed 
by  the  English  courts  and  subsequently  by  some  of  the 
American  courts,  has  led  to  some  peculiar  reasoning  in 
some  of  the  later  decisions.  This  has  happened  even  in 
some  jurisdictions  where  the  law  required,  as  our  statute 
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provides,  that  wills  shall  be  construed  so  as  to  carry  out 
the  true  intent  of  the  testator.  It  would  seem  to  be 
manifest  that  under  this  rule  of  law,  if  there  are  two 
different  provisions  in  the  same  will  as  to  the  interest 
in  specified  property  conveyed  to  a  certain  person, 
the  two  provisions  would  be  put  together,  and,  in  the 
light  of  the  other  provisions  of  the  will,  and  the  con- 
ditions and  circumstances  surrounding  the  testator  at 
the  time,  the  true  intent  of  the  testator  should  be  de- 
termined. If  the  second  and  seventh  and  eighth  para- 
graphs of  the  will,  as  above  quoted,  had  been  combined 
in  one  paragraph,  probably  no  question  would  be 
raised  as  to  the  quality  of  the  estate  conveyed  by  the 
will  to  the  daughter  Bettie  Hover;  but  the  limitation 
that  the  sevenlh  and  eighth  paragraphs  place  upon 
the  devise  in  the  second  paragraph  is  as  clear  and  em- 
phatic as  though  the  three  paragraphs  were  combined  in 
one,  and  if  we  are  to  ascertain  the  intent  of  the  testator 
from  the  whole  will  and  surrounding  conditions,  we  must 
conclude  that  the  trial  court  was  right  in  finding  that 
it  was  intended  to  convey  to  Bettie  Hover  a  life  estate 
in  the  real  estate  .described  in  the  second  paragraph 
of  the  will,  with  the  remainder  to  her  children  or  heirs 
at  her  death,  and  subject  to  the  right  of  the  widow, 
Rebecca  Remer,  to  have  the  possession  and  use  of  the 
land  during  her  lifetime. 

In  Spencer  v.  Scovil.  70  Neb.  87,  there  is  a  lengthy 
opinion  if  the  commissioner  discussing  abstruse  ques- 
tions of  construction,  and  containing  some  expressions 
which  have  perhaps  been  misunderstood  by  some  who  were 
interested  in  the  construction  of  wills.  Upon  motion  for 
rehearing,  the  court,  after  investigation,  concluded: 
"The  terms  of  the  will  seem  plain.  We  do  not  see 
the  necessity  of  applying  abstruse  rules  of  construc- 
tion." No  one,  therefore,  should  be  misled  by  any 
"abstruse  rules"  suggested  in  the  lengthy  opinion 

Loosing  v.  Loosing,  85  Neb.  66,  has  provoked  most  of 
the  discussion  in  later  cases.    In  that  case  it  is  correctly 


NEBRASKA  REPORTS. 

Grant  v.  Hover. 

We,  however,  have  never  held,  nor < 

sound  law,  that  a  general  resti 
n  may  be  successfully  attached  to 
<le.  Such  a  limitation  is  repugnai 
reyed,  against  public  policy,  and  ' 
1:  "The  intent  of  a  testator  must 
scertained  from  the  language  of  ti 
.t  by  a  consideration  of  the  facts 
iurrounding  the  testator  as  reflect 
,  but  that  intent  will  not  be  inf< 
ition  to,  and  in  violation  of,  we 
law."  But  this  ie  followed  by  tt 
t  derived  from  Spencer  v.  Scovil, 
mitted  to  the  principle  that,  if  a 
devises  an  estate  in  fee  simple,  i 
tempting  to  devise  over  any  pari 
oid."  The  devise  and  the  "atten 
mtained  in  the  same  will  must  1 
,  and  if  together  they  show  an  intc 
tate  to  one  and  remainder  to  anotl 
isistent  and  can  be  enforced.  Th 
it  in  the  Loosing  opinion:  "The  i 
aity  apply  merely  for  the  reason  I 
msidered  by  itself  might  be  const: 

fee  simple.     The  later  clause,  or 
in  connection  with  the  first  one  for  the  purpose 
ing  the  court  whether  it  actually  did  transfer 
ind  if  it  does  not  in  itself  clearly  and  unequivo- 

so,  and  by  a  comparison  thereof  with  the  re- 
parts  of  the  instrument  the  court  is  convinced 

testator  did  not  in  fact  intend  to  vest  the 
title  in  the  first  taker,  the  instrument  will  be 
i  accordingly" — states  the  rule  better.  And  it  is 
e  accurately  stated  in  the  quotation  from  Sheets' 
(2  Pa.  St.  257:  "Subsequent  provisions  will  not 
take  from  an  estate  previously  given,  qualities 
law  regards  as  inseparable  from  it,  as,  for  ex- 
ilienability ;   but    they   are   operative   to   define 
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ate  given,  and  to  show  that  what  without  them 
be  a  fee,  was  intended  to  be  a  lesser  right." 
will  in  the  Loosing  case  said :  "  I  bequeath  to  my 
er,  Louise  Loosing  (certain  lands).  This  daugh- 
lot  to  have  possession  of  this  property  until  after 
ith  of  my  wife.  I  want  it  distinctly  understood 
(e  property  I  have  herein  bequeathed  to  my  two 
nd  one   daughter   that  they   shall   not  have   the 

0  dispose  or  mortgage  same,  but  it  shall  be  handed 
,o  their  children."  And  the  opinion  says:  "The 
aent  clause  .  *  *  *  does  not  indicate  a  pur- 
n  the  part  of  the  testator  to  cut  down  the  estate 
ranted,  but  that  the  children  of  the  first  taker 
nherit  from  their  parents.     If  the  testator  in- 

that  William,  Fred  and  Louise  should  only  take 
estate,    a  remainder    could    not  descend   or   'be 

1  down'  from  them,  and  their  children  could  not 
■  an  estate,  except  from  the  testator  and  through 

I,  and  he  nowhere  in  that  instrument  devises  any- 
;o  the  children  of  his  children.  "  .*  "  He  has 
re  provided  that  such  title  shall  proceed  from 
f." 

now  seems  to  us  as  a  rather  technical  construc- 
:  the  language  used,  when  we  consider  the  whole 
nent.  If  he  intended  that  they  should  have  the 
t  must  be  that  he  expected  them  to  get  it  by  vir- 
his  will,  and  that  they  would  get  the  title  that  he 
f  had  when  he  made  the  will;  and  so  the  title 

go  to  them  from  himself  through  the  terms  of 

II.  But,  however  the  language  there  uBed  should 
strued,  there  does  not  seem  to  be  any  doubt  as  to 
iguage  of  the  will  we  are  construing.  He  not  only 
,  but  orders  and  requires  that  his  wife  "shall 
ae  full  use  and  benefit  of  all  my  lands  herein  devis- , 
ring  her  natural  lifetime."  Clearly  the  intent  was 
>  the  wife  a  life  estate  in  the  land.    A  title  in  fee 

includes  possession,  and  "my  children  shall  not 
into  possession  of  said  land  until  after  my  wife's 
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death."  It  would  seem  a  perversion  of  language  to 
hold  that  this  will  gives  the  entire  estate  in  these  lands 
to  the  children  with  immediate  possession. 

The  next  clause  begins  with  the  words  "It  is  my 
will."  It  mentions  the  land  devised  to  his  children,  and 
then  says,  "shall  descend  to  their  children  or  heirs  at 
their  death,  and  this  land  is  willed  to  them  with  this 
charge/ '  The  language  is  not  elegant  or  technically 
exact,  but  if  we  are  only  interested  in  finding  how  he 
intended  to.  dispose  of  his  land,  and  who  he  intended  j 

should  have  it  we  cannot  think  that  he  was  intending 
to  give  to  his  children  named  more  than  a  life  estate  there- 
in. He  meant  that  the  mother  would  have  the  use  and 
benefit  of  the  land  during  her  life,  thereafter  his  children 
named  would  have  it  as  long  as  they  lived,  and  then 
their  "children  or  heirs"  would  have  the  complete  title 
and  possession. 

A  question  is  raised  as  to  the  words,  "children  or 
heirs."  When  the  will  was  made,  the  devisees  of  the 
life  estate,  or  at  least  some  of  them,  had  no  children. 
It  was  then  uncertain  whether  they  would  have  children 
at  the  time  of  his  decease  or  afterwards.  He  evidently 
intended  to  give  the  land  to  the  children  of  the  devisees, 
if  thev  left  children,  but  otherwise  to  their  natural  heirs 
—sisters  or  their  descendants. 

This  appears  to  be  the  effect  of  the  judgment 
entered  by  the  district  court,  and  it  is  therefore 

Affirmed. 


State  of  Nebraska,  complainant,  v.  Allen  Gr.  Fisher, 

RESPONDENT. 
Filed  September  27,  1919.     No.  20562. 

1.  Attorneys  at  Law:  Disbarment:  Complaint.  If  reliable  informa- 
tion is  brought  to  this  court  that  any  member  of  the  bar  of  this 
state  has  been  guilty  of  misconduct  requiring  disbarment,  the 
court  will  require  formal  charges  to  be  filed  and  trial  had  thereon. 
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However,  when  the  information  1b  brought  to  this  CO 
sworn  statement  of  a  citizen  sufficiently  formulating  t 
against  a  member  of  tbe  bar,  and  the  member  so  char 
formal  answer  to  the  Information,  no  other  proce< 
necessary  to  present  the  issues  for  determination. 

!.   :    :    Tbial:    Evidence.     In  trial  of  dlsbai 

ordinary  rules  of  evidence  obtain.  If  the  defendant 
evidence  on  the  ground  that  it  is  "incompetent,  irrel 
Immaterial,  not  tending  to  support  any  Issue  In  this 
afterwards  withdraws  his  objection,  he  cannot  after* 
plain  that  the  evidence  was  Incompetent  because  of 
fects. 

3.   :  :   Fobqebt.     The  lawyer  who  knowing!] 

gery  of  another  to  impose  upon  a  court  cannot  Justlfj 
his  violation  of  duty  as  a  member  of  the  bar  by  showl 
did  not  himself  commit  tbe  forgery. 

4.  :   Subpensios:   Practicing  Profession.     To  draw 

and  prepare  a  case  for  trial  in  the  district  court  is 
the  legal  profession  in  that  court  whether  he  signs 
name  or  tbe  name  of  some  other  attorney,  and  is  a  v 
duty  by  an  attorney  wbo  has  been  suspended  from 
bis  profession  in  that  court 

E.    :      Disbarment:      Defense,       A    prosecution     for 

Is  entirely  distinct  from  a  prosecution  for  disbar 
they  will  not  be  tried  together;  but  the  fact  that  a 
the  bar  has  made  himself  liable  to  a  criminal  prosec 
has  not  been  prosecuted,  or  has  not  been  convicted,  n 
a  complete  defense  to  a  complaint  for  disbarment  for 
act. 

6.   :  :   Unlawful  Conspiracy  bt  Clients:    Di 

torney.  If  a  member  of  the  bar  Is  aware  of  csnsplr 
client  and  others  to  obstruct  justice  and  accomplisl 
purposes  In  litigation  in  which  he  Is  employed  as  at 

-  should  prevent  such  practices,  If  possible,  and,  If  not,  ah 
expose  such  conspiracy  or,  at  least,  withdraw  from  t 

7.  — — — i  :   Unlawful  Conspiracy.     If  the  conspl: 

tlnually  consult  with  him  as  to  their  plana  and  purpot 
criticises  tbe  same  only  on  the  ground  of  Impractlca 
tacitly  approves  of  obtaining,  if  possible,  the  desired 
the  means  employed,  he  will.  In  proceedings  to  dlsbt 
considered  as  one  of  the  conspirators. 

8.   :  :  Evidknce.    Although  a  specific  charge 

duct  of  an  attorney  may  not  be  supported  by  sufficier 
103  Neb.— 47. 
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ft 

(&'  to  require  disbarment,  still,  if  it  shows  a  disposition  to  unpro- 

£  fessional  conduct,  it  should  be  considered  in  connection  with  the 

facts  established  upon  other  charges  in  the  same  complaint  for 

disbarment. 

| ;"s  ?.  ■ — :  :  Limitations.    When  the  misconduct  of  an  attor- 

ney has  been  practically  continuous,  and  there  is  no  evidence  of 
reformation  or  change  of  conduct,  disbarment  will  not  be  barred 
by  lapse  of  time  as  to  any  of  such  misconduct. 

Original  proceeding  by  the  state  to  disbar  respondent 
from  the  practice  of  law.    Disbarred. 

Fawcett,  Mockett  &  Walford  and  E.  D.  Crites,  for 
complainant. 

J.  B.  Barnes  and  Strode  &  Beghtol,  contra. 

Sedgwick,  J. 

Disbarment  proceedings  were  begun  against  the  de- 
fendant by  filing  in  this  court  a  complaint  with  seven 
separate  counts  with  specifications.  The  defendant 
answered,  and  the  court .  appointed  Honorable  Frank 
A.  Barton  referee  to  take  the  evidence  and  report  to 
the  court  his  findings  of  fact  and  conclusions  of  law. 
The  matter  appears  to  have  been  very  earnestly  con- 
tested before  the  referee.  A  very  large  amount  of  evi- 
dence was  taken  by  the  stat^  and  the  referee,  has  found 
that  the  first  four  alleged  grounds  for  disbarment  stated 
in  the  information  are  established  by  the  evidence,  and 
his  conclusion  is  that  the  defendant  is  guilty  as  charged, 
and  that  he  ought  to  be  disbarred.  The  referee  found 
that  the  three  remaining  charges  of  the  information  are 
not  established  by  the  evidence.  A. motion  was  made  to 
confirm  the  report  of  the  referee  as  to  the  first  four 
counts  and  for  order  of  disbarment  thereon,  and  that 
the  findings  of  the  referee  as  to  the  fifth  and  sixth 
charges  of  the  information  be  reversed,  and  the  court 
find  from  the  evidence  that  the  defendant  is  guilty  as 
therein  charged.  It  is  conceded  that  the  seventh  charge 
of  the  information  is  not  supported  by  the  evidence. 

It  was  objected  that  the  information  should  be  dis- 
missed, because  it  is  presented  by  a  private  person,  and 
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the  authority  of  the  court  or  of  the  state 
tty  of  any  citizen  who  has  knowledge  of  t 
>rm  this  court  when  any  member  of  the  1 
uilty  of  such  conduct  as  to  require  his  disbi 
ps    regularly    upon    such    information    the 

order  the  attorney  general  or  some  men 
ttee  of  the  bar  to  investigate  the  matter  a 
i  charges.  However,  when  the  informa 
it  to  this  court  by  the  sworn  statement  of  a 
lating  the  charges,  against  a  member  of  t 
his  case,  and  the  member  so  charged  makes 
r  to  the  information,  no  other  proceedir 
ary  to  present  the  issues   for  determinat 

first  count  of  the  information  charges  ti 
lant  in  February,  1907,  was  guilty  of  for; 
tion  pending  in  the  district  court  for 
r,  in  which  he  was  employed  as  attorney,  a 
?red  the  forged  document  in  evidence,  and 
:e  the  admission  of  the  document  in  evide 
•  testified  in  that  trial  that  the  document  a 
him  was  executed  in  his  presence  by  the 
om  it  purported  to  be  executed.  The  rec< 
g  the  evidence  taken  in  the  trial  of  the  c 

to,  was  offered  and  received  in  evidence 
feree.  As  this  defendant  was  not  a  party 
,  it  is  objected  that  this  record  and  evidei 
petent  and  should  not  have  been  received 
ion  would  have  been  available  as  to  a  lar 
j  record,  at  least,  if  it  had  been  made  at  t 
s  offered  and  had  been  insisted  upon. 
,ry,  it  was  stipulated  between  the  parties  t 
ffered  were  the  original  files  in  the  case  i 
ind  that  said  files  were  produced  by  the 
rity,  foundations  of  proof  being  waived, 
iant  made  several  objections  to  the  evidf 
he  charge  was  too  stale,  and  that  the  chai 
round  for  disbarment,  and  was  barred 
e  of  limitations,  and  was  false  in  substance. 
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the  pleadings,  proceedings,  and  decree  in  the  cause  were 
offered,  the  defendant  objected  on  the  ground  that  it  was 
"  incompetent,  irrelevant  and  immaterial,  not  tending 
to  support  any  issue  in  this  case."  But  afterwards  the 
record  shows:  " Objection  is  withdrawn  and  said  ex- 
hibits numbered  1  to  1-L  are  here  received  in  evidence." 
The  defendant,  by  withdrawing  this  objection  to  the 
evidence,  made  the  production  of  oral  testimony  un- 
necessary, and  cannot  now  be  heard  to  object  to  the 
competency  of  the  evidence. 

It  is  also  objected  that  the  evidence,  even  if  the  record 
is  considered,  is  not  sufficient  to  support  the  finding  and 
conclusion  of  the  referee. 

"The  lawyer's  life  must  be  one  of  fidelity  and  stern 
integrity."    In  re  Sitton,  177  Pac.  (Okla.)  555. 

"In  granting  a  license  to  practice  law  it  is  on  the 
implied  understanding  that  the  party  receiving  it  shall 
in  all  things  demean  himself  in  a  proper  manner,  and 
abstain  from  such  practices  as  cannot  fail  to  bring 
discredit  upon  himself,  the  profession,  and  the  courts. 
If  a  deceit  is  practiced  by  an  attorney  in  his  character 
as  such,  although  not  in  a  suit  pending  in  the  court,  he 
may  be  removed  from  his  office  as  attorney."  State  v. 
Burr,  19  Neb.  593.  2  R.  C.  L.  1099,  sec.  192;  6  C.  J.  598, 

sec.  58. 

The  facts  established  by  the  uncontradicted  evidence, 
with  admissions  of  defendant,  in  this  record,  prove  that 
the  defendant  knew,  or  at  least  as  the  responsible  at- 
torney in  the  case  should  have  known,  that  the  document 
he  offered  in  evidence  had  never  been  agreed  to  by  the 
party  against  whom  it  was  offered.  If  defendant  was 
not  guilty  of  forgery  himself,  he  sought  to  deceive  the 
court  by  the  forgery  of  others.  One  who  attempts  to 
benefit  by  the  use  of  forged  commercial  paper  is  as 
guilty  of  felony  as  the  forger  himself.  And  so,  the 
lawyer  who  knowingly  uses  forgery  of  another  to  impose 
upon  a  court  cannot  justify  or  lessen  his  violation  of 
duty  as  a  member  of  the  bar  by  showing  that  he  did 
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f  commit  the  forgery.     This  ev 

part    of   the   whole    evidence 
f  the  defendant's  professional  co 

years. 

rigs  for  disbarment  of  this  def 

ire  this  court  in  1908,  and  ree 

from  practice  as  an  attorney  : 
j  Feb.  1,  1909.  State  v.  Fisher, 
l  count  of  the  information  that 
1  charged  that  the  defendant,  in 
>f  this  court  in  the  former  proc 
he  practice  of  law  during  the  w 
The  order  of  this  court  was;  "II 
ordered  and  adjudged  that  tl 
isher  be,  and  he  is  hereby,  sus 
e  of  his  profession  of  attorney  a 
this  and  the  district  courts  of  t 

of  one  year;  but,  in  order  to 
'  his  clients  the  suspension  shall 
annary  1,  1909."  The  defendant 
attorney  in  litigation  then  penc 
with  another  member  of  the  ba 
an  in  the  courts,  not  only  in  tho: 
it  also  in  such  new  cases  as  mig 
nt.     It  is  contended  that  the  d 

time  orally  participate  in  the  t 
urt,  either  in  the  state  suprem 
;  that  the  order  of  the  court  die 
right  to  do  any  other  act  or  1 
■ized  to  do  by  his  membership  ( 

If  it  should  be  considered  that  1 
3  all  of  the  powers  given  him  by 
i  bar,  he  was  forbidden  to  "pra* 
i  the  courts  named.  What  is  i 
rofession  in  the  courts  T    In  In  i 

35  L.  E.  A.  n.  s.  794,  it  is  hi 
>  has  been  suspended  from  the  p 

is  guilty  of  contempt  of  court 
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upon  his  office  door  and  stationery  the  statement  that 
he  is  an  attorney,  and  consults  with  clients,  makes 
collections,  and  does  other  legal  work  the  same  as  before 
his  suspension,  except  so  far  as  it  requires  his  ap- 
pearance in.  court  proceedings,  although  in  so  doing  he 
acts  upon  advice  of  counsel."  The  opinion  recites  the 
acts  complained  of,  which  are  substantially  the  same  as 
this  defendant  has  done.  The  court  said:  "Members  of 
the  bar  who  are  under  suspension  will  be  required  to 
comply  with  the  terms  of  the  decree  suspending  them  in 
such  a  manner  that  there  may  be  no  ground  for 
suspicion  on  the  part  of  other  members  of  the  bar  or  of 
the  public  that  the  decrees  of  this  court  are  not  being 
exactly  observed  in  their  letter  and  their  spirit." 

The  defendant  here  not  only  prepared  and  filed  in  the 
district  court  pleadings  and  other  papers  with  the  name 
of  another  attorney  attached,  but  in  some  instances 
with  his  own  name  also  attached  as  attorney.  He 
maintained  a  law  office  as  before  his  suspension,  which 
carried  a  sign  naming  him  as  an  attorney  at  law.  He 
consulted  with  clients  continually  in  regard  to  their 
actions  pending  in  this  and  the  district  court,  and  was 
present  in  court  when  their  cases  were  tried.  In  some 
cases  he  attempted  in  open  court  to  make  suggestions  in 
regard  to  one  of  his  cases  being  tried,  and  was  rebuked 
by  the  court.  These  things  and  other  matters  that  are 
proved  without  contradiction  constitute  practicing  "his 
profession  as  attorney  and  counselor  at  law."  To  draw 
pleadings  and  prepare  a  case  for  trial  in  the  district 
court  is  practicing  his  profession  in  that  court,  whether 
he  signs  his  own  name  or  the  name  of  some  other  at- 
torney. During  the  time  he  was  so  violating  the  order 
of  the  court,  the  court  so  construed  that  order  and 
notified  him  of  that  fact.  The  evidence  shows  that  he 
forwarded  some  papers  to  the  clerk  of  this  court  for 
docketing  here,  and  that  the  court,  after  learning  the 
facts,  instructed  the  clerk  to  inform  this  defendant  that 
"a  package  containing  records"  in  certain  cases  had 
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been  received  by  the  clerk  with  the  defendant's  p.Wk  '■ 

payment  of  filing  fee  in  these  cases,"  and 

have   given   this   office    positive    instruction 

papers  in  this  court  received  from  you,  ever 

name  of  some  other  person  is  attached  th 

torney.    •    •    •    They  have  also  requested 

tnrn  your  letter  of  July  6,  together  with  yo" 

$20.     *     *     *     It  has  been  suggested  that 

well  for  you  to  strictly  obey  the  order  of  th 

not  try  to  avoid  same  by  signing  other  attor 

to  papers  filed  herein ;  otherwise,  your  action 

disastrous  both  to  yourself  and  the  attorney 

you  attach  to  the  papers."    This  official  coi 

the  order  and  notification  of  the  same  appt 

had  no  effect  upon  the  defendant.    He  cont 

conduct  as  before. 

It  is  said  that,  if  such  conduct  amounted 
of  court,  the  remedy  was  to  punish  for  co 
that  disbarment  cannot  be  coupled  with  pro 
contempt.  It  is  true  that  the  evidence 
establish  that  the  defendant  was  by  that  pr; 
of  contempt  of  court,  and  that  he  might  hav 
ecuted  for  such  contempt,  and  also  that  a 
for  contempt  is  entirely  distinct  from  a  pro 
disbarment,  and  that  the  two  cannot  be  job 
are  not  usually  joined,  in  one  complaint.  ] 
that  a  member  of  the  bar  has  made  himsel: 
criminal  prosecution,  and  has  not  been  pre 
convicted,  is  not  an  answer  to  a  complaint 
ment  for  the  same  act.  Such  complaint  for 
may  be  made  either  before  or  after  a 
whether  the  prosecution  is  successful  or  uns 
R.  C.  L.  1101,  sec.  194. 

The  third  count  alleges  that  the  defendi 
ployed  by  one  Hood  to  obtain  a  divorce,  and 
D.  Crites,  an  attorney  of  the  same  county,  ■ 
ed  by  Mrs.  Hood,  and  that  defendant  cor 
certain  private  detectives  and  with  enemies 
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"oause  the  said  Edwin  D.   Crites  and    the 
Robert  Hood,  in  said  county  and  state,  to 
charged  with  material    (marital)    misdemeai 
eretions  and  scandals,  with  each  other,  prejui 
honor  and  reputation  of  the  said  Edwin  I) 
such  attorney,  and  the  said  Mrs.  Robert  Ho< 
so  conspire,  confederate,  advise  and  agree  tl 
Edwin  D.  Crites  and  the  said  Mrs.  Robert  E 
in  some  manner  be  caused  to  be  found  toge 
law  office  of  the  said  Edwin  D.  Crites,  in 
Chadron,  in  the  nighttime,     *     *     *     and 
use  such  fact  of  the  presence  of  said  Crites  an 
Hood  in  said  office  at  said  time  as  a  basis  for 
by  threats  of  exposure  for  alleged  marital 
ors,  indiscretions  and  scandals,  and  by  persoi 
if  necessary,  the  said  Crites  and  Mrs.   He 
written    admissions    and    acknowledgments 
nrisdemeanors  and  indiscretions,  and  would 
said  Edwin  D.  Crites,  who  was  an  attorney  * 
or  at  law  as  aforesaid,  and  the  county  and 
attorney  in  and  for  said  county  of  Dawes, 
improperly,  and  forcibly,  if  necessary,  and 
will,  to  dismiss  certain  criminal  prosecutions 
ing  against  one  of  the  conspirators,  and  othei 
and  to  coerce  and  compel  the  said  Crites  to 
refrain  from  thereafter  seeking  election  to  puonc  omcc, 
and  to  coerce,  and  compel  the  said  Mrs.  Robert  Hood  to 
refrain  from  making  any  defense  to  said  contemplated 
suit  for  divorce  by  her  said  husband,  and  to  waive  and 
abandon  any  claim,  demand  or  right  for  alimony  there- 
in, all  for  the  unlawful,  unprofessional  and  wicked  pur- 
pose and  with  the  intent  thereby  to  procure  false  and 
perjured  testimony  whereon  to  obtain  a  decree  of  divorce 
for  the  said  Robert  Hood,  which  the  said  Fisher  well 
knew  could  not  be  lawfully  obtained  on  truthful  testi- 
mony. ' ' 

It  alleges  various  actions  on  the  part  of  defendant  and 
other  conspirators  to  carry  out  the  conspiracy.    It  seems 
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ed  that  the  conspiracy  existe 
uployed  the  detectives  for  tl 
;hat  active  and  vigorous  efforts 

-the  plan;  also  that  this  def 
ood  as  his  attorney,  and  kne 
id  purposes,  and  was  continuall 
pirators  with  reference  thereto 

this  defendant  planned  and 
irrying  out  the  conspiracy.  TL 
e  planned  or  advised  the  actior 
d  testified  that  he  told  one 
t  "Mr.  Crites  is  too  wise  to  h 
•  meeting  of  that  kind,  and  I  sa 
Mr.  Hood  knows  that  his  wife 
!  her  attorney,  and  I  said  that 
ition  to  it ;  I  said  it  is  a  piece  o 
imilar  statements.  He  does  n< 
easures  of  his  to  prevent  the  c< 
ttion.  The  consipiracy  was  larg 
litigation  in  which  defendant  w 

for  Mr.  Hood,  and  Hood  -v 
.  Defendant's  objections,  as  te 
lolly  on  the  ground  that  it  was 
Id  not  accomplish  the  desired 
y  and  counsellor  at  law  is  an  ( 
the  proper  sense  of  the  imp 
i  high  calling  will  prevent  hii 
n  in  which  such  methods  are  pi 
m  at  once  to  prevent  such  atten 
he  employment.  But  the  plai 
nade  in  the  defendant's  office, 
further  justification  by  the  as 
if  the  scheme  were  discussed 

not  with  himself, 
duty  of  an  attorney  and  coum 
the  resport  due  to  the  courts  o 
ifficers ;  second,  to  counsel  or 
;,  proceedings  or  defenses,  than 
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appear  to  him  legal  and  just,  except 
person  charged  with  a  public  offense: 
for  the  purpose  of  maintaining  the 
him,  such  means  only  as  are  consiste 
fourth,  to  maintain  inviolate  the  & 
any  peril  to  himself,  to  preserve  t 
clients ;  fifth,  to  abstain  from  all  offen 
to  ,advise  no  fact  prejudicial  to  the  hi 
of  a  party  or  witness  required  by 
the  cause  with  which  he  is  charged ; 
courage  .the  commencement  or  contim 
or  proceeding  from  any  motive  of  pa 
Rev.  St.  1913,'  sec.  269. 

The  fourth  count  -charges  that  the 
offended  against  this  complainant,  and 
motives  of  passion,  interest  and  hi 
against  this  complainant,  instigated,  i 
maintained,  continuous  litigation  of 
other  against  this  conplainant,  befor 
office,  the  courts  of  this  state  and  of 
that  said  litigation  was  malicious  anc 
or  any  cause,  was  illegal  and  unjust, 
sistent  with  truth."  It  is  alleged  in 
that  defendant  committed  perjury  a 
various  acts  of  professional  miscon 
other  things,  it  is  alleged  that,  in  coi 
complainant  on  government  land,  the 
procured  his  minor  son  to  represent  1 
of  a  family  and  pretend  to  adopt  e 
while  in  fact  both  sons  were  living  i 
and  were  supported  by  him:  that  t 
affidavits  before  government  officers 
false  claims,  and  himself  committee 
"Without  attempting  to  analyze  the  | 
denee  as  to  perjury  of  defendant  in 
bis  good  faith  in  the  many  actions  1 
complainant,  it  is  sufficient  to  considei 
cure  this  government  land  in  the  nam 
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linor  may  under  some  circumstances  be  the  head  of 
ily  within  the  meaning  of  the  homestead  law  this 
lant  knew  that  the  pretended  adoption  of  his 
■er  brother  was  a  farce,  and  that  both  sons  were 
dent  upon  their  father  for  support.  It  is  plain 
le  adopted  the  scheme  to  impose  upon  the  federal 
Is   and    to    obtain    for    his    son    government    land 

ily. 

i  fifth  count  charges  that  defendant  and  others 
ciated  themselves  together  under  the  name  of  Sure- 
:le  &  Trust  Company,  which  they  claimed  to  have 
porated;"  that  in  fact  there  was  no  incorporation, 
leir  main  purpose  and  practice  was  to  find  defects 
les  and  obtain  quitclaim  deeds  that  would  enable 
to  challenge  the  title  of  the  owner;  that  pursuant 
3  policy  they  purchased  fictitious  claims  and  began 
:ion;  that  a  writing  was  executed  in  the  name  of 
company  with  the  defendant,  whereby  he  agreed 
erform  for  a  period  of  four  years,  from  this  date, 
icessary  legal  business  of  this  company,  and  hiB 
insation  therefor  is  to  be  20  per  cent,  of  the  capital  ' 
now  issued;"  that  defendant  afterwards  brought 
tion  against  the  company  upon  the  contract,  had 
immons  served  upon  himself  as  secretary,  and  pre- 
judgment thereon  without  the  knowledge  of  any 
iterested;  "that  said  purpofted  judgment  was  so 
red  to  be  entered  for  the  purpose  of  enabling  the 
Fisher  to  realize  on  a  fraudulent  claim,  and  for 
urpose  of  enabling  him  to  make  a  purported  levy 
inder  on  lands  owned  by  one  Fred  Hoyt,  in  trust 
lie  Sheridan  Realty  Company,  a  corporation  of 
dan  county,  Nebraska,  he,  the  said  Fisher,  claiming 
aid  lands  were  held  in  trust  by  said  Hoyt  for  said 
d  corporation,  Surety  Title  &  Trust  Company. 
•  Upon  the  entry  of  said  supposed  judgment,  the 
Wisher  caused  an  execution  to  issue  out  of  the  office 
;  clerk  of  said  district  court  thereon,  and  caused 
ime  to  be  levied  upon  the  land  so  held  in  trust  by 
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said  Hoyt,  without  any  notice  to  said  Hoyt,  and  caused 
the  same  to  be  advertised  for  sale  by  the  sheriff  to  satisfy 
said  judgment,  although  said  land  was  not  then  and 
never  had  been  the  property  of  said  Surety  Title  & 
Trust  Company,  as  said  Fisher  then  and  there  well 
knew;  that  said  Hoyt,  being  advised  by  friends  of  such 
sale,  instituted  his  suit  in  injunction  in  said  district 
court,  as  plaintiff,  against  said  Fisher  and  the  sheriff 
of  said  county  as  defendants,  to  restrain  said  Fisher 
and  said  sheriff  from  making  sale  of  such  lands,  and 
such  proceedings  were  had  in  said  cause  in  said  court, 
that  the  issues  were  joined,  a  hearing  had,  and  a  decree 
entered  in  favor  of  said  Hoyt  and  against  said  Fisher 
and  said  sheriff,  and  that  thereupon  the  said  Fisher 
prosecuted  an  appeal  to  this  court  from  such  decree  of 
said  district  court,  and  said  appeal  is  still  pending." 

The  sixth  count  is  that  defendant  filed  a  large  ficti- 
tious claim  against  the  estate  of  a  decedent,  with  many 
specifications  of  unprofessional  and  even  rascally  con- 
duct of  defendant  in  connection  therewith.  It  is  not 
*  necessary  to  analyze  the  evidence,  which  is  voluminous, 
in  support  of  these  fifth  and  sixth  counts.  Even  if  it 
should  be  found  that  the  evidence  is  not  sufficient  to 
require  disbarment  on  either  of  these  two  counts,  if 
considered  alone,  which  we  understand  is  the  view  of 
the  referee,  yet  the  nature  of  the  charges  and  the  evi- 
dence supporting  them  will  require  that  they  be  con- 
sidered in  connection  with  the  facts  upon  which  the  dis- 
barment is  based.  If  an  attorney  has  been  guilty  of 
such  misconduct  as  requires  disbarment,  and  there  is 
clear  evidence  of  subsequent  reformation,  there  would 
be  no  occasion  for  disbarment  under  such  circumstances. 
Even  if  he  had  been  disbarred  at  the  time  of  such  mis- 
conduct, clear  proof  of  reformation  might  justify  his 
reinstatement.  In  this  case  the  misconduct  of  defendant 
has  been  practically  continuous,  so  that  each  unworthy 
act  tends  to  aggravate  the  main  offenses.    Each  of  the 
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;ounts  is  sufficiently  proved.    6  C.  J.  601,  sec. 

efore  approve  and  confirm  the  findings  and 
i  of  the  referee,  and  it  is  ordered  that  the 
of  the  defendant,  Allen  G.  Fisher,  to  the  bar  of 
s  canceled  and  annulled,  and  -his  name  stricken 
oil  of  attorneys  and  counselors  at  law. 

Disbarred, 
iy,  C.  J.,  «ot  sitting. 


Pete  Wozniak  v.  State  of  Nebraska. 

Piled  September  27,  1919.     Ne.  20945. 

ing  Liquors:  Inform ation.  Ad  information  which  charges 
t  the  accused  kept  intoxicating  liquors  "for  unlawC.il 
'  Is  too  indefinite  to  Charge  a  felony  under  section  11, 
.ftwa  of  1917. 

Law:  Iitfobmatios,  Sbbvicb  of  Copt.  In  prosecutions 
y,  the  statute  requires  that  a  copy  of  the  Information 
I  upon  the  defendant  at  least  one  day  before  the  trial. 

,     When  defendant  objects  to  going  to  trial  be- 

copy  of  the  Information  has  been  given  him,  and  the 
Is  overruled  without  any  suggestion  that  such  copy 
served,  such  ruling  cannot  be  sustained  unless  the  record 
'ely  shows  such  service. 

.     If  the  briefs  do  not  quote   nor  refer  to   such 

In  the  record,   the   court   wilt  not   presume   that  such 

tBRAtoNMEKT.  A  Judgment  of  conviction  for  felony  will 
fflrmed  unless  the  record  shows  that  the  accused  was 
1  and  given  an  opportunity  to  plead  befere  the  trial  began. 
Dean,  and  Aldrich,  J  J.,  dissent.) 

Instructions:  Demises  of  Guilt.  Under  section  56,  eh. 
a  1917,  the  first  and  second  offenses  are  misdemeanors 
irent  penalties  attached,  and  the  third  offense  Is  a  felony. 
'secution  for  felony  under  the  act,  the  defendant  may 
ted  of  the  felony  but  convicted  as  for  a  first  or  second 
The  Instructions  should  he  given  upon  that  theory, 
'  when  the  evidence  as  to  former  offenses  is  more  doubt- 
as   to  the   principal   offense   charged. 


NEBRASKA  REPORTS. 


Wozniak  v.  State. 


Error  to  the  district  court  for  Douglas  cou 
G.  Sears,  Judge.    Reversed. 

Jamieson  &  O'Sullivan,  for  plaintiff  in  en 

Clarenx  A.  Davis,  Attorney  General,  Gcor$ 
and  J.  B.  Barnes?  contra. 

Sedgwick,  J, 

The  defendant  was  convicted  and  sentei 
penitentiary  for  a  term  not  exceeding  two  y 
section  56,  ch.  187,  Laws  1917.  The  original 
charged  the  defendant  with  keeping  intoxica 
"at  a  place  other  than  his  private  dwelli 
which  would  be  criminal  under  section  11 
When  the  evidence  developed  that  the  liqu< 
at  his  dwelling  house,  the  prosecution  aske 
the  information  by  striking  out  those  words 
the  words  "for  unlawful  purposes."  This  v 
to,  but  the  amendment  was  allowed.  Section 
that  no  person  shall  keep  intoxicating  liq 
dwelling  house  "in  an  amount  more  than  is 
sufficient  for  his  personal  use  and  needs."  T 
of  this  provision  was  not  charged  in  the  i 
and  it  is  not  stated  in  the  briefs  under  whic 
of  the  statute  the  words,  "for  unlawful 
were  inserted  in  the  information.  The  lang 
information  in  this  regard  is  not  as  definite  a 
ly  used  in  charging  a  felony. 

Section  9080,  Rev.  St.  1913,  provides:  "Wi 
four  hours  after  the  filing  of  an  indictment 
and  in  every  other  case  on  request,  the  clerl 
and  deliver  to  the  sheriff,  the  defendant  or 
a  copy  of  the  indictment,  and  the  sheriff  c 
such  copy  shall  serve  the  same  upon  the  dei 
no  one  shall  be,  without  his  assent,  arraign 
on  to  answer  to  any  indictment  until  one  da, 
elapsed,  after  receiving  in  perBon  or  by 
having  an  opportunity  to  receive  a  copy  of 
ment  as  aforesaid." 
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The  first  objection  presented  i 
was  not  served  with  any  copy  of 
this  was  a  prosecution  for  a  f 
mandatory  that  the  defendant  mus 
copy,  and  that  he  cannot  be  put 
day  after  such  service.  The  bri 
"The  record  shows  that  defendai 
time  with  a  copy  of  the  informatii 
is  made  to  the  place  in  the  recorc 
and  we  have  not  observed  it.  I; 
Neb.  377,  it  is  said  that  failure  t< 
plea  on  the  back  of  the  indictme 
the  reversal  of  the  judgment  "fl 
tained  in  another  part  of  the  rec 
the  reasonable  rule  that  the  recc 
atively  the  compliance  with  tho 
statute  that  are  intended  to  secui 
fair  trial.  The  defendant  object 
the  reason  that  no  copy  of  the  in 
upon  the  defendant  in  this  case  24 
trial."  The  court  overruled  the  ■ 
suggestion  from  any  one  that  the 
properly  served  upon  the-  defendai 
suggested,  "I  suppose  there  shou 
kind  here,"  and  the  prosecutini 
don't  know  whether  he  has  bet 
court."  The  defendant  then  ob, 
raigned  at  this  time,  for  the  reasoi 
been  picked  and  sworn  to  try  th 
then  entered  upon  the  record  this 
record  show  that  the  jury  has  beer 
and  the  statements  made,  the  c 
been  arraigned,  and  under  objectii 
the  court  enters  a  plea  of  not  guil 

"A  judgment  of  conviction  of 
where  there  was  no  arraignment 
accused  before  the  trial."  Brow% 
203.     The  counsel  for  the  proseci 
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overlooked  the  fact  that  they  were  trying  this  man  for 
an  alleged  felony,  and  that  it  was  necessary  to  observe 
the  rules  of  law  intended  for  the  protection  of  the 
accused  in  such  cases. 

Under  the  statute,  the  first  and  second  offenses  are 
misdemeanors  with  different  penalties  attached,  and 
the  third  offense  is  a  felony.  The  information  specified 
the  dates  on  which  it  was  alleged  the  defendant  was 
convicted  of  the  former  offenses  charged.  The  court 
submitted  the  case  to  the  jury  on  the  theory  that  they 
must  either  find  him  guilty  of  the  third  offense  con- 
stituting the  felony,  or  find  him  not  guilty.  This  was 
erroneous.  When  the  evidence  is  clear  of  the  particular 
offense  charged,  but  is  doubtful  as  to  prior  offenses,  the 
rights  of  the  defendant  might  be  prejudiced  by  such  an 
instruction. 

There  are  other  errors  discussed  in  the  briefs,  but 
they  may  be  covered  by  the  general  observation  that,  in 
prosecutions  for  violations  of  the  prohibitory  statute, 
the  constitutional  rights  of  the  defendant,  and  the 
established  law  for  enforcing,  those  rights,  must  be 
observed,  so  far  at  least  as  not  abrogated  by  express 
provisions  of  the  statute.  There  is  nothing  in  this 
statute  to  the  effect  that  prosecutions  for  felony  under 
its  provisions  are  to  be  entirely  without  the  ordinary 
safeguards  of  the  rights  of  the  accused. 

The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Reversed. 

Cornish,  J.,  concurring. 

While  I  have  always  believed  that  the  ancient  pro- 
cedure, requiring  the  arraignment  of  an  accused  man  be- 
fore putting  him  to  trial,  was  the  only  fair  or  legal 
method,  yet  I  have  also  thought  that  there  was  no  good 
reason,  under  modern  conditions,  why  the  accused 
(the  law  permitting  it)  may  not  waive  arraignment. 
Our  system  of  criminal  jurisprudence,  in  its  care  to 
protect  the  rights  and  liberties  of  the  citizen,  had  the 
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rale  that  without  the-  plea  there  could  be  no  valid  trial. 
This  state  has  a  statute  upon  the  subject,  section  9092, 
Rev.  St.  1913,  as  follows:  "The  accused  shall  be  ar- 
raigned by  reading  to  him  the  indictment,  unless,  in 
cases  of  indictments  for  misdemeanors,  the  reading  shall 
be  waived  by  the  accused  by  the  nature  of  the  charge 
being  made  known  to  him,  and  he  shall  then  be  asked 
whether  he  is  guilty  or  not  guilty  of  the  offense 
charged." 

Under  this  statute,  I  do  not  see  how  the  court,  follow- 
ing plain  rules  of  construction,  can  do  otherwise  than 
hold  that  it  is  the  duty  of  the  trial  judge  to  see  that  the 
defendant,  accused  of  a  felony,  is  arraigned,  whether 
he  would  waive  it  or  not.  Such  in  fact  has  been  the 
decision  of  this  court  in  three  cases,  where  the  question 
has  been  considered,  the  latest  being  Burroughs  v.  State, 
94  Neb.  519.  Until  the  rule  is  changed  by  legislative 
act,  the  law  as  it  is  must  govern  the  courts. 

An  act  permitting  waiver,  as  waivar  is  understood  in 
the  law,  would  be  reasonable.  If,  however,  in  order  to 
enforce  the  recent  amendment  to  the  Constitution 
against  saloons  and  drunkenness,  the  legislature  should 
go  to  the  extremity  of  providing  that,  even  in  a  case 
like  this,  where,  in  the  midst  of  a  trial,  the  indictment 
or  information  is  changed  so  as  to  charge  a  different 
offense  from  the  one  upon  which  the  trial  began,  the 
prosecution  should  be  allowed  still  to  proceed,  denying 
the  defendant  an  opportunity  to  prepare  his  defense 
against  the  crime  then  charged  for  the  first  time,  then 
we  would  have  a  case  for  the  supreme  court  of  the 
United  States,  but  not  similar  to  the  one  relied  upon  for 
the  contention  made  in  this  case.  In  Garland  v.  State 
of  Washington,  232  U.  S.  642,  the  supreme  court  of 
that  state,  apparently  in  the  absence  of  any  statute  upon 
the  subject,  had  decided  that,  under  the  law  of  the  state, 
defendant  had  waived  formal  arraignment  upon  the  in- 
formation. The  only  question  before  the  federal  su- 
preme court  was  whether  the  due  process  of  law  amend- 
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mcnt  to  the  Constitution  had  been  "Viol 
said:  "Due  process  of  law,  this  court  h: 
require  the  state  to  adopt  any  particul 
cedure,  to  long  as  it  appears  that  the 
sufficient  notice  of  the  accusation  ai 
opportunity  to  defend  himself  in  the  pi 
refused  to  hold  that  "the  want  of  for 
deprived  the  accused  of  any  substantia] 
wise  changed  the  course  of  trial  to  lib 
since,  under  the  circumstances  of  the 
it  could  not  be  said  that  the  accused  w 
substantial  right.  This  is  very  far  ind< 
that  the  state  would  not  have  autho 
statute  to  require  the  accused,  in  a  prose* 
to  be  arraigned  and  hear  the  informa 
the  trial.  If  our  statute  is  wrong  in 
devolves  upon  the  legislature  to  change 
I  am  not  to  be  understood  as  sayir 
attitude  of  any  of  the  judges  that  extre 
the  sort  mentioned  in  paragraph  3 
valid,  nor  that  the  procedure,  in  the  int 
trial  court  was  proper. 

Lbtton,  J.,  dissenting. 

I  again  dissent  from  the  statemen 
fifth  paragraph  of  the  syllabus.  Undei 
stances  the  want  of  arraignment  ma; 
error,  but  the  defendant  may  by  his  c 
raignment.  Since  the  decision  of  Bur 
94  Neb.  519,  in  which  my  former  dissent 
supreme  court  of  the  United  States  1 
ward  step  and  overruled  its  former 
respect,  saying:  "Technical  objections 
were  undoubtedly  given  much  more 
i  ban  they  are  now.  Such  rulings  or 
period  of  English  history  when  the  aeci 
to  few  rights  in  the  presentation  of  h 
he  could  not  be  represented  by  counse 
on  his  own  oath,  and  when  the  punisln 
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even  of  a  trivial  character,  was  of  a  severe  and  often  of 
a  shocking  nature.  Under  that  system  the  courts  were 
disposed  to  require  that  the  technical  forms  and  methods 
of  procedure  should  be  fully  complied  with.  But  with 
improved  methods  of  procedure  and  greater  privileges 
to  the  accused,  any  reason  for  such  strict  adherence  to 
the  mere  formalities  of  trial  would  seem  to  have  passed 
away,  and  we  think  that  the  better  opinion,  when  ap- 
plied to  a  situation  such  as  now  confronts  us,  was  ex- 
pressed in  the  dissenting  opinion  of  Mr.  Justice  Peck- 
ham,  speaking  for  the  minority  of  the  court  in  the  Grain 
case,  162  U.  S.  625.  *  *  *  Holding  this  view,  not- 
withstanding our  reluctance  to  overrule  former  decisions 
of  this  court,  we  now  are  constrained  to  hold  that  the 
technical  enforcement  of  formal  rights  in  criminal  pro- 
cedure sustained  in  the  Crain  case  is  no  longer  required 
in  the  prosecution  of  offenses  under  present  systems 
of  law,  and  so  far  as  that  case  is  not  in  accord  with  the 
views  herein  expressed,  it  is  necessarily  overruled." 
Garland  v.  State  of  Washington,  232  U.  S.  642. 

I  believe  this  court  should  follow  the  example  of  that 
distinguished  tribunal,  and  overrule  its  former  decisions 
adhering  to  the  idea  that  convictions  of  crime  should  bo 
set  aside  for  the  lack  of ,  a  mere  formality. 

Dean  and  Aldrich,  JJ.,  concur  in  this  dissent. 


Kbnesaw   Free   Baptist   Church,  appellee,   v.   G.    S. 

Lattimer  et  alv  appellants. 

Filed  September  27,  1919.     No.  20524. 

1.  Religious  Societies:  Government:  Control  of  Property.  When  a 
church,  strictly  congregational  or  independent  in  its  organization, 
is  governed  solely  within  itself,  either  by  a  majority  of  its  mem- 
bership or  by  such  other  local  organism  as  it  may  have  instituted 
for  the  purpose  of  ecclesiastical  government,  and  holds  property 
either  by  way  of  purchase  or  donation,  with  no  other  specific 
trust  attached  to  it  than  that  it  is  for  the  use  of  that  church, 
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2.  :  :  .    Such  local  church  may  a 

astical  connection  and  still  be  entitled  to  control  tl 
of  the  church,  where  eucli  change  does  not  involv 
of  the  property  from  the  original  trust  In  suet 
courts  will  only  inquire  as  to  who  constitute  the  i 
and  its  legitimate  successors,  and  award  to  them 
property,  and  will  not  ordinarily,  in  case  of  a  sc 
ganization,  inquire  into  the  existing  religious  o] 
who  adhere  to  the  original  local  organization. 

Appeal  from  the  district  court  for  Ad 
William  C.  Doksey,  Judge.    Affirmed. 

Hugh  La  Master,  for  appellants. 

G.  C.  Flamburg,  contra. 

Cornish,  J. 

Appeal  by  defendants  from  a  decree  q 
in  the  plaintiff  to  certain  church  property  1 
as  trustees,  and  enjoining  them  from  interft 
with. 

In  1883,  1884,  when  funds  were  raised  an 
building  erected,  the  Freewill  Baptist  dent 
Kenesaw  was  an  independent  governing  boc 
obedience  to  any  higher  authority.  Quartei 
composed  of  delegates  from  two  or  more  loi 
could  admonish  a  church  when,  in  its  opinic 
an  alien  to  the  faith  and  practices  of  the  d 
It  could  determine  whether  the  church  wa 
its  fellowship  or  not.  A  local  church,  being 
had  the  right  to  withdraw  from  the  quart< 
and  to  join  another  evangelical  denomhiatio 
would  send  delegates  to  the  yearly  meeting, 
sustained  about  the  same  relation  to  the  qui 
ing  that  the  quarterly  meeting  did  to  the 
Still  higher  was  the  general  conference, 
organization,  which  aimed  to  consolidatt 
harmonize    its   different   parts,   and    produ 
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sentiment  and  discipline.  Its  powers,  too,  were  only 
admonitory. 

In  the  nine  articles  of  the  constitution  of  the  local 
church  it  was  provided  that  its  trustees  should  provide 
for  purchasing,  selling,  insuring,  and  caring  for  its 
property,  and,  amongst  others,  a  provision  as  follows: 
''Other  matters  shall  come  under  the  rulings  of  general 
conference. ' y  In  October,  1883,  the  general  conference 
appropriated  $200  for  erecting  a  house  of  worship  at 
Kenesaw.  The  remainder  of  the  $1,503.18,  required  to 
erect  the  church,  was  pledged  without  condition  for  the 
building  of  the  church  by  local  contributions  of  the 
citizens  of  Kenesaw  before  the  church  was  organized.  At 
the  time  of  the  completion  of  the  church  $400  waa  owing, 
which  the  church  assumed  and  paid. 

At  this  time  one  Rev.  A.  D.  Williams  acted  as  church 
clerk,  was  its  first  pastor,  and  the  active  person  in  pro- 
curing the  church  fund.  He  was  also  chairman  and  one 
of  the  five  members  of  the  executive  committee  of  the 
Nebraska  Yearly  Meeting,  a  corporation,  to  whom 
the  property  was  deeded  "in  trust  for  the  Freewill 
Baptist  Church  of  Kenesaw,  Nebraska.' '  This  executive 
committee  was  created  "to  be  a  board  of  missions  and 
church  extension,  to  secure,  hold,  use  and  convey  funds, 
in  money,  houses  or  lands,  for  the  propagation  of  the 
gospel."  etc.  It  was  named  a  "System  of  Co-operation,' ' 
organized  in  part  to  hold  title  in  trust  "for  the  churches 
or  purposes  for  which  it  was  secured,"  in  cases  where  it 
had  afforded  aid.  It  would  seem  that  the  fund  raised 
was  pledged  before  the  creation  of  this  executive  com- 
mittee and  co-operative  system,  but  from  the  time  Mr. 
Williams  became  its  chairman,  January  21,  1884,  the 
committee,  through  him,  may  be  said  to  have  given  aid 
in  the  construction  of  the  building.  Later  the  con- 
gregation  built   and   paid   for   a   parsonage   upon   the 

church  grounds. 

Years  afterwards,  by  concerted  action  of  the  national 
organizations  of  the  Freewill  and  Missionary  Baptists, 
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it  was  determined  that  there  was  no  such  difference  in 
their  denominations  as  to  require  their  continued  sepa- 
ration, and  a  basis  of  union  was  agreed  upon  and  ap- 
proved by  the  general  conference  of  Freewill  Baptists. 
Twenty-eight  constituent  bodies  of  the  general  confer- 
ence, representing  44,481  members,  approved,  and  five 
bodies,  representing  1,721,  disapprpved  of  the  basis  of 
union.  Among*  those  disapproving  was  the  Nebraska 
Yearly  Meeting.  The  plaintiff  church,  however,  approv- 
ed of  the  action  taken.  Afterwards  the  Nebraska  Year- 
ly Meeting  organized  another  general  conference,  and 
in  1915  refused  recognition  of  delegates  from  the  plain- 
tiff church,  on  the  grounds  that  it  had  taken  itself  out 
of  the  denomination.  It  also  refused  to  deed  the  church 
property  to  the  plaintiff,  and  would  seem  to  claim  the 
right,  if  in  its  judgment  ij;  seems  proper,  to  hold  the 
property  for  the  uses  of  another  congregation,  conform- 
ing to  the  present  views  of  the  Nebraska  Yearly  Meeting. 
It  should  be  added  that  the  plaintiff  represents  every 
member  of  the  present  congregation  at  Kenesaw,  so 
that  what  might  be  considered  as  the  individual  right  of 
a  member  of  the  church  is  not  involved. 

The  question  is  whether  the  members  of  the  local 
church,  as  an  independent  body,  can  control  the  right 
to  the  use  and  title  of  the  church  property,  in  spite  of 
the  fact  that  the  system  of  co-operation  governing  the 
executive  committee  provides  that  it  shall  be  the  judge 
whether  the  church  has  taken  itself  out  of  the  denom- 
ination, or  has  become  extinct,  and  when  and  in  what 
way  the  property  shall  be  disposed  of  for  the  purposes 
for  which  it  was  secured. 

Disputes  of  this  character  have  been  classified  as 
follows :  First,  cases  where '  the  property  has  been  by 
the  deed  or  will  of  the  donor,  or  other  instrument,  by 
which  the  property  is  held,  by  the  express  terms  of  the 
instrument  devoted  to  the  teaching,  support  or  spread  of 
some  specific  form  of  religious  doctrine  or  belief ;  second, 
cases  where  the  property  is  held  by  a  religious  con- 
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gregation,  which,  by  the  nature  of  its  organization,  is 
.  strictly  independent  of  other  ecclesiastical  associations, 
and,  so  far  as  church  government  is  concerned,  owes 
no  fealty  or  obligation  to  any  higher  authority ;  third, 
cases  where  the  religions  congregation  or  ecclesiastical 
body  holding  the  property  is  but  a  subordinate  member 
of  some  general  church  organization  in  which  there  are 
superior  ecclesiastical  tribunals,  with  a  general  and 
ultimate  power  of  control,  more  or  less  complete,  in 
some  supreme  judicatory  over  the  whole  membership  of 
that  general  organization.  It  will  be  remembered  that 
the  trust  created  in  the  deed  in  controversy  was  "for 
the  Freewill  Baptist  Church  of  Kenesaw,  Nebraska." 
■  No  doubt  individuals  may  dedicate  their  property  for 
the  propagation  of,  a  definite  religious  doctrine  or  be- 
lief, so  long  as  it  violates  no  law  or  morality,  in  which 
case  the  property  cannot  be  diverted  from  its  special 
purpose;  When,  however,  as  in  the  instant  case,  prop- 
erty is  given  to  a  church  which  is  a  strictly  congregation- 
al or  independent  organization,  governed,  solely  within 
itself,  with  no  specific  trust  attached  other  than  that  it 
is  given  for  church  purposes,  the  case  is  different.  In 
such  case  the  ordinary  contributor  to  a  particular  church 
regards  it  as  a  living  organism,  subject  to  change  and 
growth.  He  would  not  attach  conditions  to  the  contrary 
if  he  could.  So  long  as  it  continues  by  regular  suc- 
cession, retaining  its  identity  as  the  church  to  which  the 
donation  was  made,  he  will  not  eomplain,  even  though 
there  are  changes  of  doctrine  or  method  which  do  not 
amount  to  an  abandonment  of  the  original  purpose.  This 
was  the  attitude  of  the  yearly  meeting.  It  has  thought 
itself  free  not  to  follow  the  action  of  the  general  confer- 
ence. 

The  defendants  contend  that  differences  exist  be- 
tween the  old  organization  and  the  union,  touching  free- 
dom of  the  will,  general  atonement,  open  communion, 
and  perseverance  of  the  saints.  We  will  not  go  into  a 
discussion  concerning  the  extent  of  these  differences.  We 
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do  not  believe  that  they  are  of  such  a  character  as  to 
show  an  intention,  on.  the  part  of  the  governing  body  of 
the  local  church,  to  violate  its  implied  trust  and  abandon 
the  purposes  for  which  the  church  was  organized.  We 
do  not  believe  that  the  local  church,  in  following  the 
recommendations  of  the  general  conference,  have  acted 
outside  of  their  own  rights  or  violated  any  of  the  rights 
of  the  executive  committee.  No  member  of  the  local 
congregation  complains.  The  general  rule  appears  to  be 
that,  when  a  majority  section  of  the  church,  independent 
in  government,  voluntarily  followed  the  action  of  the 
general  conference,  which  resulted  in  severing  its  con- 
nection with  the  yearly  meeting,  it  did  not  thereby  lose 
its  identity,  and  is  entitled  to  control  the  temporalities 
of  the  church,  such  change  not  involving  any  diversion 
of  the  property  from  the  original  trust. 

We  are  of  opinion  that  the  congregation  of  the  Kene- 
saw Freewill  Baptist  Church  are  entitled  to  have  their 
property  in  the  hands  of  those  who  are  in  accord  with 
their  purposes,  and  who  do  not  deny  them  the  right  to 
take  the  step  which  they  have  taken  in  their  church 
affiliations. 

Error  is  assigned  that  plaintiff  failed  to  prove  its 
corporate  character,  and  that  such  failure  must  defeat 
its  action.  We  are  of  opinion  that  under  the  circum- 
stances of  this  case  the  plaintiff  was  not  required  to 
either  plead  or  prove  its  corporate  character. 

For  cases  bearing  upon  questions  discussed,  see  Mack 
v.  Kime,  129  Ga.  1,  24  L.  R.  A.  n.  s.  675;  Watson  t\ 
J  one*,  80  U.  S.  679;  Brown  v.  Clark,  102  Tex.  323,  24 
L.  R.  A.  n.  s.  670;  Schradi  v.  Dornfeld,  52  Minn.  465; 
Parish  of  the  Immaculate  Conception  v.  Murphy,  89 
Neb.  524;  Pounder  v.  Ashe,  44  Neb.  672;  Smith  v. 
Pedigo,  145  Ind.  361,  19  L.  R.  A.  433;  Exchange  Nat. 
Bank  v.  Capps,  32  Neb.  242. 

The  judgment  of  the  district  court  is 

Affirmed. 

Letton,  J.,  not  sitting. 
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:scott  E.  Powers,  appellee,  v.  Mabel  P.  Norton  ex 

AL.,  APPELLANTS.* 

Piled  September  27,  1919.     No.   20355. 

Iflc  Performance*:  Parol  Conthact;  Evidkntr.     An  action  for  tlio  ' 
specific  performance  of  an  oral  contract  tor  the  conveyance  of 
land  will  not  He,  unless  the  proof  is  clear,  satisfactory  and  un- 
equivocal that  the  contract  was  made  and  substantially  performed 
by   the   party   seeking   Its   enforcement 

lPPEal  from   the  district   court  for  Adams  county: 
ujam  C.  Dokskv,  Judge.    Reversed  and  dismissed. 

lagan  &  Addie  and  C.  C.  Flanshurg,  for  appellants. 

harles  E.  Bruckman  and  Fred  O.  Johnson,  contra. 

>ean,  J, 

'arra  Powers,  unmarried,  died  in  Adams  county  De- 
iber  1,  1916,  being  then  the  owner  of  a  small  amount 
personal  property,  not  in  controversy  here,  and  80 
es  of  land.  Her  mother,  Mrs.  Jannette  Powers,  and 
rother  and  sister,  namely,  Prencott  Powers  and  Mrs. 
bel  Norton,  survived  her.  Three  days  before  her 
th  she  made  a  nuncupative  will  that  purported  to 
s,  not  only  her  personal  property,  but  also  the  land 
her  sister  on  condition  that  she  take  care  of  her 
:her  during  her  life.  The  nuncupative  will  was  pro- 
ed,  but,  being  ineffective  to  pass  the  title,  the  land 
cended  to  her  mother  under  the  statute.  Soon  there- 
•r  Mrs.  Powers  conveyed  the  title  to  her  daughter, 
h  whom  she  now  makes  her  homo. 
'reseott  Powers  began  this  suit  to  compel  specific 
formance  of  a  verbal  contract,  alleged  to  have  been 
ared  into  between  him  and  his  sister  Carra  nearly  18 
rs  before  she  died,  and  that  he  says  was  fully  per- 
med on  his  part,  and  wherein  it  was  provided  that 
'First  heard  before  commlasleu  and  affirmed.    No  opinion. 


1 »  ■■    w 
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Powers  ▼.  Norton. 

her  land  should  upon  her  death  become  his  sole  property, 
in  consideration  of  his  remaining  at  home  and  caring 
for  her  and  her  mother.  Plaintiff  also  prayed  that  the 
deed  of  his  mother  to  Mrs.  Norton  be  canceled  and 
that  the  title  be  quieted  in  him.  The  plaintiff  prevailed, 
and  defendants  appealed.  This  case  was  formerly  heard 
by  the  commission  on  appeal,  and  the  judgment  of  the 
trial  court  was  affirmed.  The  case  is  now  before  us  on 
a  motion  for  rehearing. 

Carra  was  a  cripple,  but  with  her  mothers 's  aid  she  did 
a  good  deal  of  housework.  She  was  an  accomplished 
seamstress  and  earned  considerable  money  sewing  for 
ethers.  During  the  time  material  to  this  inquiry  she 
attended  to  her  own  business  affairs  for  the  most  part, 
collecting  the  land  rent  and  the  like,  although  for  a  part 
of  the  time  she  leased  her  land  to  her  brother. 

Plaintiff  attempted ,  but  failed  to  show  that  he  paid 
out  considerable  sums  of  moiley  for  the  care  and  support 
of  his  sister  and  mother.  No  good  purpose  would  be 
served  by  an  extended  review  of  the  record  on  this  point. 
Because  of  plaintiff's  negligence  and  lack  of  ordinary 
business  ability  it  appears  that  he  lost,  not  only  an  80- 
acre  tract  of  land  that  he  owned,  but  he  was  the  cause 
of  his  mother  losing  an  80-acre  tract  that  she  owned, 
and  on  which  the  family  lived,  and  it  appears  that  he 
became  very  much  displeased  because  Carra  refused  #to 
involve  her  land  and  pledge  it  to  the  payment  of  his 
debts. 

There  is  some  testimony  tending  to  show  that  plain- 
tiff and  his  sister  had  some  talk  respecting  the  subject 
of  this  suit.  But  there  is  an  entire  absence  of  evidence 
to  show  that  the  minds  of  the  parties  met,  and  that  they 
entered  into  a  clearly  defined  agreement.  The  record 
does  not  disclose  what  Carra 's  intentions  were,  and  it 
fails  to  show  what  services  plaintiff  was  to  perform  for 
her.  Nor  is  the  time  of  performance  definitely  fixed. 
The  evidence  adduced  by  plaintiff  on  these  points  is 
vague,  uncertain  and  unsatisfactory.    It  fails  utterly  to 
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come  within  the  rule  that  is  required  in  this  class  of 
cases,  namely,  that  the  proof  relied  on  to  establish  the 
contract  must  be  clear,  satisfactory  and  unequivocal. 
Damhroeger  v.  James,  95  Neb.  784. 

A  large  number  of  witnesses  were  called  by  plaintiff, 
from  whose  testimony  it  appears  that  he  did  nothing 
more  for  his  sister  nor  about  the  home  than  would 
reasonably  be  expected  from  a  brother  who  lived  with 
a  mother  and  a  sister  under  like  circumstances.  They 
testified  generally  that  he  carried  in  water  and  fuel,  and 
helped  hie  sister  into  the  family  carriage  when  she 
would  go  away  and  to  alight  when  she  returned,  and 
that  he  sometimes  accompanied  her  to  town.  His  mother 
and  other  witnesses  testified  that  he  was  unkind  to 
his  sister.  During  all  this  time  Carra  and  her  mother 
lived  and  maintained  the  home  on  the  80-acre  farm, 
formerly  owned  by  Mrs.  Powers,  that  joined  the  land 
in  suit.  Plaintiff,  being  a  single  man  and  without  a 
home  of  his  own,  lived  with  them  there  until  within 
two  or  three  years  before  his  Bister  died,  when  he 
married  and  with  his  wife  moved  to  Hastings,  22  miles 
distant.  Except  for  occasional  visits  thereafter,  he  left 
his  aged  mother  and  crippled  sister  alone  on  the  farm. 

It  is  not  sufficiently  proved  that  a  definite  contract  was 
entered  into.  Our  former  judgment  is  therefore  vacated, 
the  judgment  of  the  district  court  is  reversed  and  the 
suit  dismissed. 

Reversed  and  dismissed. 


State,  ex  bel.   County  of   Burt,  appellant,  v.  Burt- 
Washington  Drainage  District,  appellee. 
Filed  September  27,  1919.     No.  20563. 

L  Drains:  Brikies.  When  a  county  board  and  the  governing  board 
of  a  drainage  district  fall  to  agree  respecting  the  building  of 
bridges  over  drainage  ditches  on  county  roads,  under  section 
2S83,  Rev.  St.  1913,  It  becomes  the  duty  of  the  drainage  district 
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to  construct  such  bridges  under  the  supervision  of  the  county 
board. 

2.   :  :    Estoppel.    When  a  county  board  is  notified  by  a 

drainage  district  that  it  is  desirous  of  constructing  bridges  over 
its  ditches  on  county  roads,  or  in  any  manner  becomes  aware  of 
that  fact,  and  fails  to  take  steps  to  undertake  the  supervision  of 
such  construction,  as  provided  in  section  2983,  Rev.  St.  1913,  and, 
without  appropriate  action  on  its  part,  permits  the  drainage 
district  to  build  the  bridges,  such  county  board  is  thereafter 
estopped  from  complaining  that  such  bridges  were  not  built  under 
its  supervision.  In  that  case  it  is  sufficient  if  the  drainage 
district  construct  good,  substantial  and  serviceable  bridges  in 
accordance  with   the   requirements   of  the  statute. 

Appeal  from  the  district  court  for  Burt  county: 
George  A.  Day,  Judge.    Affirmed. 

Herbert  Rhoades  and  Brome  &  Ramsey,  for  appellant. 

W.  M.  Hopewell,  contra. 

Dean,  J. 

This  is  a  mandamus  proceeding  begun  by  plaintiff 
against  the  defendant  drainage  district  to  compel  it  to 
reconstruct  certain  bridges  erected  by  it  over  its  ditches 
on  county  roads  in  Burt  county,  on  the  ground  of 
defective  construction.  Judgment  was  rendered  in  favor 
of  defendant,  and  the  suit  was  dismissed,  but  with- 
out prejudice  to  the  bringing  of  a  new  action  as  to 
two  bridges,  " should  later  developments  render  the 
commencing  of  such  an  action .  necessary. 7 '  The  court 
also  by  its  decree  ordered  the  defendant  to  construct  one 
new  bridge,  and  to  perform  certain  work,  such  as  filling 
and  the  like,  at  certain  other  bridges.  The  plaintiff  ap- 
pealed. 

Plaintiff  argues :  ' '  The  main  issue  involved  in  this  ap- 
peal is  the  question  whether  or  not  the  defendant  drain- 
age district  has  the  right  under  the  law  to  determine 
for  itself  the  kind  of  bridges  it  will  construct  on  the 
highway  over  its  ditch,  the  length  of  the  bridges,  and 
the  material  of  which  they  shall  be  constructed,  and 
enter  into  a  contract  with  a  bridge  company  to  con- 
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ridges  of  the  material  and  in  the  manner  design- 
,  or  whether  the  general  plans  and  specifications 
1  by  law,  to  be  furnished  to  the  county  by  the 
igineer  and  adopted  by  the  county,  must  be 
I,  and  whether  or  not  real  supervision  of  this 
at  is,  the  determination  of  the  length  and  width 
iridges  that  are  to  be  built,  and  the  manner  in 
iey  shall  be  anchored  or  fastened  to  the  bank  on 
nd,  are  matters  to  be  determined  in  the  first 

by  the  county  board." 

:y  or  more  of  the  bridges  in  Burt  county  were 
led  of  in  the  petition  as  being  defective,  but  on 
omplaint  is  made  here  of  only  three.  Roy  Towl, 
■  for  the  drainage  district,  testified  that  the 
superstructures  were  built  from  plans  and 
tions  obtained  from  the  state  engineer,  and  that 
structure  plans  were  designed  by  him,  because 
time  the  state  engineer  had  no  such  plans.  It 
hough  that  Towl  consulted  the  state  engineer 
:ig  the  substructure  plans. 

ounty  board  was  notified  by  the  drainage  dis- 
at  it  intended  to  erect  the  bridges,  but  the 
Either  furnished  nor  offered  to  furnish  plans  or 
tions.  The  district  also,  before  the  work  began, 
d  the  county  board  to  supervise  the  construc- 
the  bridges,  but  for  some  reason  the  board  did 
so,  whereupon  the  drainage  district  proceeded 

work. 

n  2983,  Rev.  St.  1913,  provides:  "Whenever  any 
[rainage  or  irrigation  district  organized  under 

of  this  state  has  in  the  past  excavated,  or  shall 
uture  excavate  any  ditch,  or  any  new  channel 
running  stream,  across  the  then  existing  public 
,  it  shall  be  the  duty  of  the  governing  board  of 
Linage  or  irrigation  district  and  the  governing 
F  the  county  or  municipal  corporation  involved, 
iate  and  agree  for  the  building  and  maintaining 
es  and  approaches  thereto  on  such  terms  as  shall 
able.    *     *    *    In  (if)  said  boards  for  any  rea- 
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son  fail  or  neglect  to  agree  with  reference  to  £ 
then  it  shall  he  the  duty  of  said  drainage  o 
district  to  restore  said  highway,  when  so 
intersected,  to.  its  former  state  as  near  as  i 
in  a  sufficient  manner  not  to  have  impaired  unnecessarily 
its  usefulness,  and  it  shall  be  the  duty  of  the  county  or 
municipal  corporation  involved,  as  the  case  may  he,  to 
maintain  said  bridge  and  approaches  after  the  same 
have  been  built  by  said  drainage  or  irrigation  district: 
Provided,  however,  any  bridge  that  may  be  built  by  any 
drainage  or  irrigation  district  on  any  county  road  shall 
be    constructed    under    the  supervision    of    the    county 
board  and  in  accord  with  the  established  plans  and 
specifications  of  said  connty  board." 

The  governing  board  of  the  drainage  district  and 
the  county  board  for  some  reason  failed,  to  reach  the 
agreement  that  is  contemplated  by  the  act.  As  therein 
provided  it  then  became  the  duty  of  the  drainage  dis- 
trict to  construct  the  bridges.  It  clearly  appears,  too, 
that  under  the  act  the  county  board  has  the  right  to 
supervise  the  construction  of  bridges  over  drainage 
ditches  on  county  roads.  But  if  the  county  board,  after 
having  been  notified  by  the  drainage  district  that  it  is 
desirous  of  constructing  such  bridges,  does  not  take 
steps  to  undertake  the  supervision  of  construction  that 
the  statute  contemplates  and,  without  appropriate  action 
on  its  part,  permits  the  drainage  district  to  proceed 
with  such  construction,  such  county  board,  after  the 
bridges  are  built,  is  estopped  from  complaining  that 
they  were  not  built  under  its  supervision.  In  such 
ease  it  is  sufficient  if  the  drainage  district  construct 
good,  substantial  and  serviceable  bridges  in  accordance 
with  the  requirements  of  the  statute. 

One  of  the  three  bridges  complained  of  was  built  by 
the  county  ,and  for  its  condition  defendant  is  not  re- 
sponsible. Respecting  the  remaining  two  bridges,  and 
the  work  performed  generally  by  defendant,  we  are 
unable  to  discover  that  the  court  erred  in  its  findings. 
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The  trial  court  not  only  heard  the  witnesses  testify 
but,  in  company  with  counsel  for  the  parties,  person- 
ally examined  the  bridges  and  inspected  the  work  gen- 
erally. The  court's  findings  are  clear  and  explicit  and 
fairly  cover  every  contested  feature  of  the  case. 

We  do  not  find  reversible  error.     The  judgment  is 
therefore' 

AT  FIB  MED. 


Otto  E.  Lindbtjbg,  appellee,  v.  Elmer  J.  Lamb  et  al., 

APPELLANTS. 
Flced  October  4,  1919.     No.  20586. 

1.  Fraud:  RepBESEKTATIONS  after  Sale.  Representations  made  by  a 
seller  after  the  consummation  of  a  contract  of  sale  are  incompetent 
as  independent  evidence  of  fraud  inducing  the  purchaser  to  enter 
into  the  contract. 

2.  :  Evidence.  If  the  contract  Is  conditioned  upon  the  per- 
formance of  certain  things  by  the  seller  within  a  specified  time, 
and  within  such  time  such- performance  is  being  considered  by  the 
parties,  representations  then  made  by  the  seller,  Intended  to  pre- 
vent suspicion  of  prior  fraud  inducing  the  contract  and  to  Induce 
the  purchaser  to  consummate  the  contract,  may  be  competent  as 
evidence  of  fraud  In  an  action  by  the  purchaser  for  damages. 

Appeal  from  the  district  court  for  Lancaster  county : 
Frederick  E.  Shepherd,  Judge.    Affirmed. 

Peterson  &  Devoe,  for  appellants. 

contra. 

George  A.  Adams,  T.  F.  A.  Williams  and  Clark  Jeary, 

Sedgwick,  J. 

A  judgment  against  these  defendants  for  misrep- 
resentation in  the  sale  of  some  of  the  same  stock  was 
affirmed  in  Redfield  v.  Lamb,  ante,  p.  410.  The  evidence 
as  to  representation  is  substantially  the  same  in  both 
cases.  In  the  case  at  bar  but  one  question  is  presented 
which  was  not  involved  in  the  former  case.    It  is  con- 
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tended  that  the  court  erred  in  admi 
representations  which  were  made  after 
entered  into.  The  contract  was  in  wri 
in  November,  1914,  and  the  evident 
related  to  occurrences  in  the  succeeding 
As  a  general  proposition  ropresentat 
seller  after  the  consummation  of  a 
could  not  have  been  relied  upon  by 
entering  into  the  contract.  Thia  eonti 
was  conditional.    It  provided: 

.' '  That  in  case  the  said  powder  compi 
its  present  capital,  *  *  *  gajj  Q. 
take  charge  of  this  serilm  plant  and  tht 
at  a  salary,  etc.  "  *  *  O.  E.  Lii 
.  subscribe  for  $4,000  stock  in  said  com] 
paid  in  cash  when  the  stock  is  issued  a 
payable  $41.66  per  month,  with  intere 
6  per  cent,  payable  annually.  *  •  * 
Hog  &  Cattle  Powder  Company  do  no 
mentioned  arrangements  within  six  n 
thou  this  contract  shall  be  null  and  voi 
Within  the  six  months  a  meeting  of 
fas  held  to  ascertain  whether  the  ' 
arrangements"  had  been  made  in  ace 
understanding  of  the  parties.  At  thi 
mentations  were  made  as  to  the  finanei 

ditions  of  the  company,  and  these  repi «.„,-...,  ..^*- 

received  in  evidence  over  the  objection  of  the  defendants. 
Thus  it  appears  that  the  contract  in  question  in  this  case 
was  not  complete  and  enforceable  against  this  plaintiff 
before  this  meeting  was  held.  If  he  had  discovered 
the  fraud  of  which  he  now  complains,  he  would  not 
willingly  have  completed  the  contract,  and  could  not  have 
been  compelled  to  do  so.  Relying  upon  the  repre- 
sentations made  at  this  meeting,  as  well  as  former 
statements  of  defendants,  he  paid  $1,000  as  first  pay- 
ment for  the  stock  in  question,  and  in  other  respects  con- 
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the  contract.    The  evidence  eomj 

eceived. 

;ment  ia 


,  J.,  concurring, 
oncurred  in  this  opinion.  I  thin 
;he  reader  must  not  interpret  t 
the  syllabus  as  holding  that  t< 
t  a  sale  are  never  admissible 
,  intent  or  design  on  the  part  ■ 
representations  made  after  the 
an  inducement  to  the  purchase ; 
tion,  repeated  after  the  sale,  fc 
the  purchaser  into  a  sense  of  se 
and  make  more  effectual  the  or 
ay  well  be  evidence  to  show  i 
e  part  of  the  vendor  in  makinj 
esentation  which  induced  the 
letition  of  the  falsehood,  made  . 
lere  the  person  would  be  expect 
ders  it  more  likely  that  he  m 
tion  in  the  first  instance.  In 
uld  well  be  based  on  the  ground 
id  not  yet  been  fully  executed  i 
tion  was  repeated,  but  upon  th> 
ion  of  the  falsehood,  under  the 
ras  made,  is  itself  evidence,  mi 
hat  the  representation  was  mad 
id  with  fraudulent  intent. 


F 

r 


it 


i 
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John  0.  Anderson,  appellee,  v.  Union  Pacific  Rail- 
road Company,  appellant. 

Filed  October  4, 1919.    No.  20423. 

1.  Evidence:  Maps.  A  map  or  drawing  shown  to  be  reasonably  ac- 
curate may  be  admitted  In  evidence  as  an  aid  to  the  court  and 
jury  In  making  intelligible  the  evidence  respecting  the  location  of 
objects  thaj  are  the  subject  of  investigation. 

2.  Negligence:  Evidence.  "Evidence  of  subsequent  repairs  made  or 
precautions  taken  after  an  accident'  or  the  infliction  of  an  injury 
is  not  admissible  to  prove  antecedent  negligence."  Pribbeno  v. 
Chicago,  B.  <G  Q.  R.  Co.,  81  Neb.  657. 

Appeal  from  the  district  court  for  Dawson  county: 
Ealph  W.  Hobart,  Judge.     Reversed. 

Edson  Rich,  C.  A.  Magaw  and  Thomas  F.  Ham.er,  for 
appellant. 

W.  A.  Stewart  and  Cook  <S>  Cook,  contra. 

Dean,  J. 

Plaintiff  began  this  action  to  recover  damages  to  grow- 
ing crops  said  to  have  been  caused  in  June,  1915,  by- 
defendant's  failure  to  provide  an  outlet  for  the  escape 
of  surface  water  under  its  roadbed  and  for  closing  "a 
waterway,  maintained  under  its  roadbed  about  one  mile 
west  of  the  plaintiff's  land,  and  thereby  a  great  portion 
of  said  waters  were  cast  upon  the  plaintiff's  land." 
Plaintiff  recovered  a  verdict  and  judgment  thereon,  and 
defendant  appealed. 

Defendant  points  out  that  plaintiff  was  permitted  over 
its  objection  to  prove  that  defendant,  after  the  alleged  in- 
jury, installed  a  culvert  under  its  railroad  tracks,  ap- 
parently for  the  purpose  of  preventing  a  repetition  of  the 
injury  complained  of.  On  this  point  plaintiff  called  Dr. 
Rosenberg,  who  testified:  "Q.  Doctor,  state  if  you  know 
about  a  culvert  or  drum  recently  "being  placed  under 
and  across  the  defendant's  right  of  way  up  near  the 
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Strohmeyer  place  about  a  mile  west  of  the  plaintiff's 
land.  (Objected  to  as  incompetent,  irrelevant,  im- 
material, and  after  the  occasion  of  the  alleged  injury. 
Overruled.  Exception.)  A.  Yes,  sir;  I  know  about  that 
culvert — have  seen  it." 

It  will  be  observed  that  the  question  objected  to  was 
put  to  the  witness  substantially  in  the  language  con- 
tained in  plaintiff's  petition,  and  refers  definitely  to  a 
place  about  one  mile  west  of  plaintiff's  land.  The  plain- 
tiff complains  because  the  objection  of  defendant  con- 
tained the  words,  "and  after  the  occasion  of  the  alleged 
injury,"  and  says  that,  because  Dr.  Rosenberg's  testi- 
mony was  in  the  form  of  a  deposition,  defendant's  ob- 
jection should  have  been  made  in  writing  and  filed  bb- 
fore  the  trial  commenced;  and  to  support  his  con- 
tention cites  section  7956,  Rev.  St.  1913.  "We  do  not 
think  the  statute  applies  here,  because  the  question  was 
clearly  incompetent,  and  the  defendant  had  the  right, 
and  it  was  his  duty,  to  challenge  the  court's  attention  t* 
the  error  and  to  give  the  reason  why  the  objection  was 
made. 

In  view  of  the  former  decisions  of  this  court  on  this 
point,  it  seems  tbat  the  objection  should  have  been 
sustained.  In  Pribbeno  v.  Chicago,  B.  &  Q.  R.  Co.,  81 
Neb.  657,  it  is  said:  "Evidence  of  subsequent  repairs 
made  or  precautions  taken  after  an  accident  or  the  in- 
fliction of  an  injury  is  not  admissible  to  prove  ante- 
cedent negligence."  The  rule  there  announced  was  ad- 
hered to  in  Tankersley  v.  Lincoln  Traction. Co.,  101  Neb. 
578.  These  cases  present  many  authorities,  which  need 
not  be  here  reviewed.  Merely  to  invite  the  attention  of 
the  jury  to  the  recent  construction  by  defendant  of  a 
culvert  at  the  place  indicated  in  counsel's  question  may 
have  been  sufficient  to  have  induced  the  jury  to  conclude 
that  the  culvert  would  not  have  been  installed,  had  it 
not  been  for  the  infliction  of  the  damage  complained  of 
by  plaintiff,  and  might  also  be  taken  as  a  confession  of 
negligence.    Nor  is  it  improbable  to  believe  that  the 
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amount  of  the  verdict  would  be  influenced 
of  the  character  objected  to  by  defendant. 

Defendant  also  objected  to  the  court  pel 
tiff  to  prove  the  amount  and  value  of  the 
was  compelled  to  buy  for  his  live  stock  £ 
necessary  by  the  destruction  of  his  crops 
remote  and  speculative,  and  if  proved  an< 
permits  a  double  recovery."  It  seems  cli 
this  objection  should  have  been  sustain* 
question  for  determination  was  respecting 
the  crops  and  property  destroyed  by  the 
uny,  of  defendant. 

Defendant  says  the  court  erred  in  admil 
map  purporting  to  show  the  location  of  cei 
controversy.  In  this  class  of  cases  a  map 
is  shown  to  be  reasonably  accurate  is  help 
intelligible  the  testimony  of  the  witnesses 
location  of  objects  that  are  the  subject  of 
We  have  found  them  "to  be  an  aid  in  the  n 
brought  here  on  appeal.  We  do  not  think  t 
in  the  admission  of  the  map.    10  E.  C.  L.  1 

Defendant  contends  that  the  testimony 
port  the  verdict.  We  are  unable  to  pas 
on  this  point  because  of  the  admission  of  t 
evidence  that  is  hereinbefore  noted.  It  m; 
verdict  is  based  in  part  on  the  incon 
mony  to  which  exception  was  taken.  Besic 
for  retrial. 

In  the  present  state  of  the  record,  the  j' 
be  reversed  and  the  cause  remanded  for  a 


Rose,  J.,  not  sitting. 
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Anderson,  appellant,  v.  Geohoe  Kiene  etal., 
appellees. 

Filed  October  4.  1919.    No.  21062. 

lictiku  Evioehce.  "Under  the  employers'  liability  act 
13,  ch.  IBS,  as  amended.  Laws  1917,  ch.  85),  where  the  case 
In  court  before  a  Judge  of  the  district  court  upon  conflict- 
nee,  and  where  there  is  competent  evidence  sufficient  to 
be  finding,  the  judgment  rendered  by  the  dtstrrlct  court 
ie  set  aside  on  appeal  unless  It  Is  clearly  wrong."  Miller 
&  Co.,  101  Neb,  169. 

from  the  district  court  for  Douglas  county : 
telle,  Judge.    Affirmed. 


,  Goss  d  Switzler,  for  appellant. 
'.  Kinsler,  contra. 


filed  an  application  in  the  compensation  com- 
i  office  pursuant  to  the  employers'  liability 
y,  chapter  35,  art.  VIII,  Rev.  St.  1913,  as 
jaws  1917,  ch.  85,  to  recover  for  personal  in- 
tained  while  in  defendant 's  employ.  The 
was  denied,  and  upon  appeal  to  the  district 
louglas  county  the  finding  of  the  compensation 
ler  was  affirmed  and  the  action  dismissed, 
ppealed. 

t  question  involved  is  whether  the  judgment 
3  by  the  evidence.  The  injury  occurred  on 
318,  that  being  the  second  day  of  plaintiff's, 
it.     He  was  then  18  years  of  age.     His  wage 

rate  of  45  cents  an  hour  for  an  8-hour  day. 

immediately  after  the  accident,  and  for  a 
12  weeks,  defendant  paid  plaintiff,  as  compen- 
i,  being  $12  a  week,  and  also  all  hospital  and 
vices,  which  amounted  to  $198.50  additional. 
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At  the  time  of  the  injury  plaintiff  was 
the  upper  part  of  a  one-story  brick  building 
consisted  in  taking  the  wheelbarrows,  loadec 
and  said  to  weigh  about  30  pounds,  from 
elevator  and  wheeling  them  to  the  different 
building  as  needed  by  the  workmen.  Pli 
fied  that  the  scaffolding  gave  way  just  as  h 
to  remove  a  wheelbarrow,  and  that  he  ft 
elevator  about  30  feet.  Upon  examination 
covered  that  be  received  an  injury  to  the  "I 
vertebra-."  -  Plaintiff  contends  the  injury  is 

To  determine  this  point  expert  testimonj 
duced  by  the  parties.  On  the  part  of  plaintii 
testified  that  his  examination  showed  the 
normally  flexible.  He  further  testified:  "i 
spine,  then,  is  normally  flexible  now,  or  jus 
as  any  spine  would  be  that  had  never  be 
A.  It  seems  to  be."  A  doctor  called  by  d 
cross-examination  testified:  "Q.  Did  you  f 
dence  at  the  present  time  of  any  injury  t 
A.  No.  Q.  And  is  it  not  a  fact  that  you 
be  in  perfect  physical  condition  at  the  pi 
A.  As  far  as  I  could  make  out  by  my  i 
*  '  *  •  Q.  So  that,  if  the  X-ray  shows  ; 
at  some  time,  it  is  true  that  he  has  recovere 
injury  now?  A.  As  far  as  I  can  determine 
ination."  He  also  testified  that  he  did  n 
abnormal  conditions.  When  the  case  was 
tiff  went  through  a  course  of  bending  exei 
presence  of  the  trial  judge,  so  that  the  cot 
have  been  well  advised.  At  the  time  of  the 
tiff  was  employed  by  an  outfitting  compan; 
as  a  bill  collector,  and  his  work  required  h: 
on  the  street  cars  from  place  to  place  abc 
For  this  work  he  was  receiving  $17  a  week 
ing  day  of  4  hours.  It  may  be  added  that  w 
fell  he  sustained  a  fractured  wrist,  hut  in  th 
ment  and  in  the  briefs  his  counsel  says  tha 
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having  become  normal,  no  claim  was  made  for  additional 
compensation  on  that  account. 

In  view  of  the  finding  of  the  compensation  commission- 
er and  of  the  judgment  of  dismissal  by  the  district 
court,  and  of  the  record  generally,  we  do  not  think  the 
case  should  be  reversed.  There  is  some  conflict  in  the 
testimony  as  to  his  condition  at  the  time  of  the  trial, 
but  there  is  sufficient  to  support  the  judgment.  Miller 
v.  Morris  <&  Co.,  101  Neb.  169. 

Finding  no  reversible  error  the  judgment  is 

Affirmed. 

Eose,  J.,  not  sitting. 


Margabet  Mauzy   v.  State  of  Nebraska. 

Filed  Octobeb  4,  1919.     No.  20975. 

1.  Criminal  Law:  Instructions.  Where  instructions  given  by  the 
trial  judge  correctly  respond  to  the  evidence  and  issues  raised,  they 
will  be  held  to  have  been  correctly  given. 

2.  :  Witnesses:  Cross-examination.  Whenever  a  defendant  of- 
fers himself  as  a  witness  in  his  own  behalf,  he  is  subject  to  the 
same  rules  of  cross-examination  as  any  other  witness.  It  rests, 
however,  with  the  sound  discretion  of  the  trial  judge  as  to  how 
far  opposing  counsel  may  be  allowed  to  go  in  his  cross-examina- 
tion, and,  unless  there  was  an  abuse  of  discretion,  no  error  has  been 
committed.  Held,  that  in  the  instant  case  the  trial  judge  acted  well 
within  the  limits  of  his  discretion. 

3.  Homicide:  Evidence.  The  evidence  in  the  present  case  examined, 
and  held  to  sustain  the  verdict  of  the  jury. 

Error  "  to  the  district    court   for   Lancaster   county : 
Frederick  E.  Shepherd,  Judge.    Affirmed. 

J.  C.  McReynolds  and  Herman  N.  Mattley,  for  plain- 
tiff in  error. 

Clarence  A.  Davis,  Attorney  General,  George  W.  Ayres 
and  J.  B.  Barnes,  contra. 
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Aldrich,  J. 

Margaret  Mauzy,  whom  we  will  hereafter  refer  to  as 
the  defendant,  rented  room  25,  at  the  west  end  of  tho 
hall  on  the  third  floor  of  a  rooming-house  at  510  North 
Fourteenth  street,  Lincoln.  On  the  11th  day  of  No- 
vember, 1918,  she  telephoned  to  Dr.  Spear  at  his  room  in 
the  Y.  M.  C.  A.  building,  representing  herself  as  Mrs. 
Wells  who  was  calling  from  the  above-named  room.  In 
response  to  this  call,  Dr.  Spear  answered  by  calling  at 
the  rooming-house  and  going  up,  as  Mrs.  Mauzy  alleges, 
to  room  25  and  rapping  on  the  door.  The  defendant 
answered  the  call,  and,  after  some  little  altercation  be- 
tween the  two,  Mrs.  Mauzy  drew  her  revolver  and  shot 
Dr.  Spear  four  times,  fatally  wounding  him.  The  cause 
of  the  altercation  which  resulted  in  the  shooting  was  the 
failure,  according  to  Mrs.  Mauzy 's  statement,  of  Dr. 
Spear  to  settle  with  her  a  claim  which  she  held  against 
him  in  the  sum  of  about  $6,000;  and,  further,  that  in 
the  course  of  the  altercation  Mrs.  Mauzy  claims  that 
Dr.  Spear,  after  inquiry  as  to  who  called  him,  and  as 
to  whom  he  would  look  for  settlement,  became  enraged 
at  Mrs.  Mauzy  deceiving  him,  and  raised  his  medicine 
case  up  over  his  head  as  though  to  crush  it  down  upon 
the  head  of  defendant.  When  she  saw  him  in  this  attitude, 
about  to  strike,  she  then  drew  the  revolver  and  fired  at 
him  while  they  were  in  a  position  facing  each  other* 
She  also  alleges  that  she  represented  herself  as  Mrs. 
Wells  to  get  the  doctor  to  go  there  for  the  purpose 
of  arranging  with  him  to  treat  her  mother.  Mrs. 
Mauzy  first  went  there  in  the  forenoon  and  procured 
this  room,  and,  having  called  Dr.  Spear,  lay  down  and 
took  a  nap  until  he  should  arrive.  The  defendant 
admits  the  shooting  and  the  resulting  death  from  the 
shots,  but  justifies  the  killing  on  the  ground  of  self* 
defense. 

This  in  the  main  is  a  statement  of  the  material  facts. 
The  jury  returned  a  verdict  of  murder  in  the  first 
degree,  but  with  a  recommendation  that  the  court  impose 
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a  sentence  of  life  imprisonment,  which  the  court  accord- 
ingly did. 

On  the  cross-examination  the  state  inquired  of  de- 
fendant if  she  had  gone  under  the  name  of  Margaret 
Stabba,  which  she  denied,  and  if  she  had  gone  under  the 
name  of  Margaret  Huffman,  to  which  she  replied  she 
had  a  right  to  that  name  at  one  time.  It  is  not  dis- 
closed whether  she  had  ever  been  married  to  a  man 
by  that  name  or  by  what  right  she  claimed  the  name. 
The  state  also  asked  if  she  went  under  the  name  of 
Carmen  Calvert.  She  denied  this,  but  admitted  having 
received  letters  under  that  name.  Defendant  assigns 
this  cross-examination  as  error,  but  we  think  that  the 
defendant  having  testified  in  her  own  behalf  became 
subject  to  the  same  rules  of  cross-examination  as  an 
ordinary  witness.  Error  was  not  committed  in  the 
premises  because  the  interrogations  were  apparently 
for  the  purpose  of  testing  her  credibility.  The  testimony 
was  therefore  both  competent  and  material.  Hanoff  v. 
State,  37  Ohio  St.  178;  Underbill,  Criminal  Evidence  (2d 
ed.)  sec.  60;  2  Wigmore,  Evidence,  sec.  1006;  5  Chamber- 
layne,  Modern  Law  of  Evidence,  sec.  3726;  Elliott  v. 
State,  34  Neb.  48. 

The  next  error  complained  of  is  with  reference  to 
instruction  No.  Hi.  The  instruction  follows:  "It  is 
proper  for  you  to  consider  in  this  case  that  the  defend- 
ant went  to  the  room  armed  and  awaited  Dr.  Spear 
armed  when  he  came  in  answer  to  her  call;  and  if  you 
find  beyond  a  reasonable  doubt  that  she  caused  him  to 
come  into  her  presence,  knowing  or  believing  that  he 
would  become  angry,  and  perhaps  assault  her,  and 
meaning  to  shoot  him  if  he  did,  then  and  in  that  case 
you  should  scrutinize  her  evidence  as  to  self-defense 
with  great  care  with  a  view  of  rightly  determining  the 
issues  involved.  * '  The  complaint  is  that  the  trial  court 
"assumed  the  existence  of  a  state  of  facts  not  admitted, 
and  upon  which  no  evidence  was  introduced. ' '  We  do  not 
think  the  court   erred  in  giving  the  instruction. 
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Defendant  represented  herself  as  Mrs.  Wells  in  call- 
ing Dr.  Spear,  because,  as  she  explained,  when  he  rec- 
ognized her  voice  over  the  telephone  he  would  pay  no 
attention  to  the  call.  She  also  testified  that  Dr.  Spear 
was  a  man,  of  violent  temper,  and  if  he  became  angry  he 
would  very  likely  do  her  great  bodily  harm.  In  view 
of  these  facts,  she  was  not  justified  in  provoking  an 
assault. 

It  may  be  noted  that  defendant  admitted  she  went  to 
the  room  with  the  revolver,  and  awaited  the  appearance 
of  Dr.  Spear,  and  removed  it  from  her  hand-bag  and 
concealed  it  on  her  person.  This  is  all  admitted,  and, 
after  having  sliot  him  four  times,  she  quietly  and  coolly 
fixed  herself  up,  put  the  revolver  back  into  her  hand- 
bag, adjusted  her  hat  and  veil,  and  carefully  prepared 
herself  to  go.  The  evidence  shows  she  was  the  coolest 
and  most  unconcerned  person  of  all  those  present;  that 
she  called  the  sheriff's  office,  or  jail,  and  told  him  what 
had  occurred,  and  at  no  time  expressed  any  regret  for 
what  had  happened. 

When  another  person  present  started  to  call  the 
police,  she  said,  "This  is  not  a  police  case;  call  the 
sheriff,' '  showing  deliberation.  It  will  be  noticed  in 
this  connection  that  the  defendant  came  to  room  25 
carrying  a "  revolver  in  her  hand-bag,  and  that  she 
removed  the  revolver  some  little  time  later  and  got  it 
ready  for  action,  concealing  it  upon  her  person  when  she 
went  out  to  meet  deceased.  The  defendent  deliberately 
placed  herself  in  a  position,  according  to  her  testi- 
mony, necessary  to  insure  her  own  safety,  and  then  shot 
the  deceased.  This  does  not  constitute  justifiable  homi- 
cide. It  is  in  evidence,  too,  that  defendant  in  substance 
said  to  Mrs.  Knorr,  on  or  about  November  5,  that  if 
there  was  any  more  medicine  she  (Mrs.  Knorr)  needed 
she  had  better  get  it,  as  Dr.  Spear  would  not  be  able  to 
write  prescriptions  much  longer,  and  that  that  time  was 
not  far  distant.  It  is  true  she  claims  this  remark  was 
made  in  another  relation;  but  in  view  of  her  conduct, 
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and  what  happened,  it  could  only  mean  the  shooting 
that  followed  on  November  11.  Immediately  after  the 
shooting,  the  defendant  said:  "I  shot  him  with  his  own 
gun,  and  he  knowed  he  had  it  coming.,,  Further  she 
♦remarked  to  another  witness  who  was  present  right 
after  the  shooting  and  while  Dr.  Spear  was  complaining 
of  the  intense  agony  he  was  suffering  from  the  shot 
through  his  arm :  *  '  Well,  he  will  not  break  any  more 
babies'  necks  with  that  arm."  These  remarks  are 
calculated  to  strengthen  the  proposition  that  the  defend- 
ant at  the  time  of  the  shooting  was  deliberate  and  cool, 
and  was  carrying  out  a  premeditated  plan,  and  was 
satisfied  that  she  Jiad  done  a  good  job. 

That  situation  did  not  support  the  theory  that  she 
was  taken  by  surprise  and  was  compelled  to  shoot  to 
defend  herself  from  great  bodily  injury.  There  is  not 
a  syllable  in  the  record  that  would  prove  this  was  justifi- 
able homicide.  On  the  other  hand,  it  was  a  deliberate 
and  premeditated  act  by  a  desperate  woman  willing  to  go 
to  any  extreme  to  revenge  herself  for  fancied  wrongs.  She 
was  not  afraid  of  Dr.  Spear,  because  she  said  to  a 
witness ;  ' '  No ;  he  has  no  arms ;  he  would  not  hurt  any 
one  if  he  did  have."  The  record  clearly  shows  that 
the  defendant  way  lying  in  wait  for  Dr.  Spear  with  a 
revolver  for  the  purpose  of  provoking  a  quarrel  with 
him. 

The  nature  of  the  wounds  inflicted  and  the  direction 
from  which  the  impact  occurred  which  caused  the 
mortal  wounds  did  not  sustain  the  theory  of  the  defend- 
ant that  she  shot  deceased  when  face  to  face  or  but  a 
short  distance  from  him.  Defendant  testified  that  Dr. 
Spear  called  at  her  room  and  knocked,  and  that  she  in 
response  thereto  came  to  the  door ;  that  he  was  surprised 
to  meet  defendant;  that  he  refused  to  come  in;  that 
she  stepped  outside  and  entered  into  conversation  with 
him  out  of  which  grew  the  altercation,  and  she  shot  him 
four  times,  each  shot  taking  effect. 
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It  also  appears  of  record  that  one  A.  J.  Olson  was 
rooming  in  close  proximity  to  room  25  where  the  shoot- 
ing took  place,  and  that  at  the  time  his  door  was  open 
and  he  could  easily  see  everything  that  transpired,  and 
in  substance  his  evidence  is  that  he  heard  no  knocking 
at  the  door  on  the  day  of  November  11,  although 
the  door  of  his  room  was  open,  and  that  no  one  else 
living  near  the  room  that  Mrs.  Mauzy  occupied  heard 
any  knocking.  Francis  E.  Kroben  says  that  the  deceased 
did  not  at  any  time  prior  to  the  call  rap  on  the  door 
of  defendant,  and  the  evidence  of  Dr.  McKinnon  as  to 
the  location  of  wounds  shows  conclusively  that  the 
shooting  took  place  at  the  head  of  the  stairway  on  the 
third  floor.  Defendant's  evidence  in  respect  to  self-de- 
fense is  not  corroborated. 

Francis  E.  Kroben  says  he  was  rooming,  together  with 
his  family,  in  room  29,  in  the  building  where  the  tragedy 
occurred,  and  that  he  was  present  in  his  room  together 
with  his  family  at  the  time  of  the  shooting;  that'  he 
heard  the  doctor  coming  upstairs  onto  the  third  floor, 
and  also  heard  the  shots,  five  in  number ;  that  his  room 
is  something  like  20  feet  from  the  door  of  room  25; 
thought  his  room  was  also  about  17  feet  from  the  head 
of  the  stairs  on  the  third  floor;  that,  while  sitting  in 
his  room,  he  heard  a  person  in  the  stairway  between  the 
second  and  third  floor,  immediately  before  the  shooting, 
heard  the  footsteps  coming  up  the  stairs,  and  then  he 
heard  the  shots,  and  then  the  tumbling  down  the  stairs, 
lie  went  out  into  the  hall,  and,  as  he  came  out  of  the 
door  upon  hearing  the  shots,  saw  Mrs.  Mauzy. 

Dr.  McKinnon  performed  an  autopsy  upon  the  body 
of  Dr.  Spear.  According  to  the  evidence  of  Dr.  Mc- 
Kinnon, the  wounds  were  not  received  by  Dr.  Spear 
when  he  was  facing  the  defendant,  but  rather  when 
he  was  retreating  with  his  back  turned  toward  her.  This 
is  proved  absolutely  by  the  perforations  of  the  bullets 
at  the  side  and  the  back. 
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J.,  dissenting. 

unable  to  concur  in  the  approval  of  the  cross- 

tion  of  defendant  or  in  the  charge  to  the  jury. 

n,  J.,  concurring  in  part. 

vidence  of  the  crime, is  so  plain  and  the  testi- 
i  to  self-defense  is  so  slight  and  unreliable  that 
i  to  me  the  jury  could  not  have  reached  any 
inclusion  than  they  did.     But  I  think  instruction 

should  not  have  been  given,  and  is  erroneous, 
not   prejudicial  when    considered   in  connection 

the  other  instructions,  and  with  the  evidence, 
ore  concur  in  holding  that  the  record  does  not 
or  warrant  a  reversal  of  the  judgment. 


Eaney,  appellee,  v.  Chaeles  J.  Collins,  appel- 
lant. 

Piled  October  18,  1819.    No.  20302. 

Evidence:  Local  Custom.  Where  local  custom  or  usage  has 
to  a  term  a  special  meaning  of  general  acceptance  In  a 
n  line  of  business,  parol  evidence  is  admissible,  in  the  case 
rrltten  contract,  to  show  such  meaning.  Such  evidence  does 
iry  the  terms  of  the  written  instrument,  but  merely  aids  in 
aining  the  intention  of  the  parties  by  showing  the  true  sig- 
ice  of  the  terms  employed. 

:  Lands:  Homestead:  Existing  Impbovements.  As  against 
rties  except  the  United  States,  an  entrymau  on  public  lands 
the  homestead  laws  is  entitled  to  all  existing  permanent  im 
sents  on  the  land  on  which  he  flies,  and  where  a  trespasser, 
former  entryman,  has  erected  permanent  improvements  on 
:  lands,  which  are  not  removed  at  the  time  of  as  entry  thero- 
der  the  homestead  laws,  an  agreement  on  the  part  of  the  en- 
n,  who  has  successfully  contested  the  original  entry,  to  pay  for 
improvements  is  unenforceable  for  want  of  consideration. 

l  from  the  district  court  for  Grant  county: 
H.  Paine,  Judge.    Affirmed   on  condition. 
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Daniel  F.  Osgood,  for  appellant. 
Mitchell  &  Gatfitz,  contra.  • 

Mobmssey,  C.  J. 

Plaintiff's  first  cause  of  action  is  based  on  two  prom- 
issory notes,  on  which  the  parties  agreed  at  the  trial 
that  there  was  due  $615,  together  with  a  small  item  of 
interest.  In  the  second  cause  of  action  plaintiff  seeks 
to  recover  $100,  and  interest,  for  a  wire  fence  which 
had  been  owned  by  plaintiff  prior  to  the  time  when  de- 
fendant made  a  homestead  entry  on  the  land  on  which 
the  fence  stood.  Defendant  set  up  numerous  counter- 
claims, and,  on  trial  to  a  jury,  there  was  a  verdict  and 
judgment  for  plaintiff  for  $315.70.    Defendant  appeals. 

Two  questions  are  presented  for  review.  Defendant 
had  pastured  cattle  for  plaintiff  under  a  written  con- 
tract, which  provided  that  plaintiff  should  pay  the  sum 
of  25  cents  per  head,  per  month,  for  any  cattle  defend- 
ant should  pasture  for  him.  The  contract  contained 
other  provisions  requiring  defendant  to  furnish  certain 
lands  and  fences,  but,  as  there  is  no  dispute  on  these 
items,  it  is  not  necessary  to  set  them  out. 

Most  of  the  cattle  pastured  by  defendant  were  cows, 
many  of  them  with  sucking  calves.  The  contract  contains 
no  mention  of  the  calves,  unless  they  are  included  in  the 
term  "head."  Defendant  claimed  he  was  entitled  to 
pay  for  the  pasturage  of  the  calves,  whether  they  were 
running  with  the  cows  when  the  cattle  were  first  delivered, 
or  were  afterwards  born  while  the  cows  were  in  his 
pasture.  Plaintiff  denied  liability  for  the  pasturage  of 
the  calves  and,  over  the  objection  of  defendant,  was 
permitted  to  prove  the  custom  among  live  stock  men 
in  that  vicinity  of  counting  an  unweaned  calf  with 
its  mother,  and  of  making  no  charge  therefor.  The  rul- 
ing of  the  court  in  permitting  proof  of  this  custom  is 
assigned  as  error,  on  the  ground  that  it  allowed  the 
terms  of  a  written  instrument  to  be  varied  by  paroL 
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The  term  "head  of  cattle"  as  used  in  this  contract  has, 
of  course,  a  clear  and  well-defined  meaning  when  used 
in  a  general  sense.  But  this  does  not  prevent  it  from 
having  a  special  meaning  of  general  acceptance  in  pas- 
turage contracts,  among  stockmen  in  the  locality  where 
these  parties  did  business.  And  where  local  custom 
or  usage  has  given  to  a  term  a  special  meaning  of  gener- 
al acceptance  in  a  certain  line  of  business,  parol  evi- 
dence is  admissible,  in  the  case  of  a  written  contract, 
to  show  such  meaning.  .  3  Jones,  Commentaries  on 
Evidence,  sees.  455-457.  Such  evidence  does  not  vary 
the  terms  of  the  written  instrument,  but  merely  aids  in 
ascertaining  the  intention  of  the  parties  by  showing 
the  true  signification  of  the  terms  employed.  The  evi- 
dence complained  of  merely  showed  that  a  cow  and  her 
unweaned  calf  constituted  but  a  single  "head  of  cattle" 
under  the  special  meaning  accorded  the  term  generally 
in  pasturage  contracts  among  stockmen,  in  the  locality 
where  the  parties  did  business.  There  was  no  error  in 
its  admission. 

The  second  question*  presented  arises  out  of  plain- 
tiff's attempt  to  recover  for  a  fence  which,  confessedly, 
stood  upon  public  lands  of  the  United  States  at  the 
time  defendant  entered  the  same  under  the  homestead 
laws.  The  fence  was  erected  some  time  prior  to  1907 
by  one  Kackley,  who  subsequently  undertook  to  sell  it 
to  plaintiff.  One  Mondell  entered  the  land  under  the 
homestead  act.  The  record  does  not  show  what,  if  any, 
agreement  there  was  in  relation  to  the  fence  between 
the  entry  man  and  Kackley,  or  plaintiff.  Mondell 's 
entry  was  successfully  contested  by  defendant,  who  made 
a  homestead  entry  thereon  in  1907.  The  fence  remained 
upon  the  land,  apparently  without  question  as  to  owner- 
ship, until  this  suit  was  filed.  Plaintiff  testified  that 
in  1913  he  and  defendant  entered  into  an  oral  agree- 
ment by  which  he  sold  the  fence  to  defendant  for  $100. 
Defendant  denied  this  agreement.  As  we  view  it,  the 
conflict  in   the   evidence   on  this   point   is   immaterial. 
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well  established  that,  as  against  all 
United  States,  an  entryman  on  pub! 
omestead  laws  is  entitled  to  all  exist 
arovements  on  the  land  on  which 
)oks,  17  Neb.  33;  Hill  v.  Pitt,  2  Neb. 
where  a  trespasser,  or  a  former  ei 

permanent  improvements  on  pabl: 
lot  removed  at  the  time  of  an  entry 
homestead  laws,  an  agreement  on  1 
iquent  entryman,  who  has  sueeessfi 
original  entry,  to  pay  for  snob  impro 
■able  for  want  of  consideration.     Di 

entitled  to  the  fence,  free  from  th 
ons   except   the   government    of  the 
is  cause  of  action  ought  not,  there 
ubmitted  to  the  jury. 
is  difficult,  in  view  of  the  numerous 

counterclaim,  to  ascertain  with  c 
he  jury  took  into  consideration  in 
et,  it  is  clear  that  the  judgment  in 
upon  plaintiff's  second  cause  of  actii 
:he  claim  for  the  fence,  and  certair 
mitted  to  be  due  on  the  counterelair 
nd  amounted  to  $280.62,  while  the 
jnt  are  for  $315.70.  If  plaintiff  ch 
titur  within  30  days  for  $120.13,  the 
iterest  claimed  for  the  fenee,  the  j 
fict  court  will  be  affirmed,  otherwise 
and  a  new  trial  granted. 

Affihmed  on  CON) 

md  Sedgwick,  JJ.,  concurring, 
ment  of  the  law  contained  in  paragr 
i  is  faulty,  if  not  erroneous,  and  cor 
announced  in  Bixby  v.  Bruce,  69 
uisite  for  the  introduction  of  oral 
lat  without  it  the  contract  would  be 
ler  is  that  where  the  contract  is  not 
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ous  on  its  face,  but  special  meaning  is  sought  to  be  giv- 
en the  words  used,  which  is  limited  to  dealings  with 
an  individual  or  to  a  locality,  then  it  must  first  be  shown 
that  the  parties  to  be  bound  knew  of  it.  Neither  of 
these  prerequisites  is  embodied  in  the  syllabus. 

1.  When  in  a  written  contract  a  character,  mark, 
letter,  figure,  word  or  phrase  (the  instances  are  multi- 
tudinous) is  used,  having  a  peculiar  technical  or  local 
meaning,  unintelligible  to  persons  unacquainted  with 
the  business,  then  parol  evidence  is  admissible  to  explain 
the  ambiguity  without  the  foundation  that  the  party 
knew  it.  Here  the  ambiguity  appears  from  the  con- 
text of  the  instrument.  The  parties  have  contracted 
with  reference  to  a  particular  trade  or  business,  and 
have  deliberately  used  the  word,  and  parol  evidence 
is  admissible  to  show  its  actual  meaning. 

2.  When  the  ambiguity  arises  out  of  circumstances 
surrounding  the  contract,  such  as  a  local  usage,  and 
not  out  of  a  term  of  doubtful  meaning  shown  in  the 
context,  an  additional  inquiry  arises.  The  local  usage 
can  be  incorporated  into  the  contract  only  on  the  as- 
sumption that  the  parties  contracted  with  reference 
to  it.  The  general  rule  is  that  contracting  parties  may 
rely  upon  it  that  their  words  used  will  be  given  their 
natural  and  primary  meaning.  There  is  no  presump- 
tion of  law  in  such  a  case  that  a  usage,  even  though  uni- 
form and  general,  if  confined  to  a  particular  locality, 
is  known  to  either  of  the  parties.  Not  one,  but  both,  of 
the  parties  must  have  contracted  with  reference  to  it. 
The  party  offering  oral  evidence  must  show  as  a  founda- 
tion for  it  that  the  other  party  had  actual  knowledge 
of  the  local  usage,  or  he  must  show  that  the  usage  was  of 
such  general,  uniform  and  notorious  a  character  that 
from  the  evidence  the  jury  may  find  that  he  knew  of  it. 
Otherwise,  in  some  cases  great  injustice  would  be  done. 
It  is  not  sufficient  to  show  that  the  usage  is  "  generally 
accepted' '  in  the  locality,  as  stated  in  the  syllabus.  A 
practice  does  not  rise  to  the  dignity  of  a  usage  in  any 
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ease  until  it  is  generally  accepted.  Even  if  generally 
accepted,  it  cannot  be  used  to  contradict  the  contract. 
The  ambiguity  must  exist,  and  the  usage  be  consistent 
with  the  words  used.  As  Lord  Lyndhurst  expressed  it : 
"Usage  may  be  admissible  to  explain  what  is  doubtful; 
it  is  never  admissible  to  contradict  what  is  plain." 

Neither  of  these  two  requisite  foundations  for  the 
testimony  is  stated  in  the  syllabus.  In  fact,  the  syllabus 
appears  to  h,ave  confused  the  two  rules  stated  above, 
namely:  Where'the  ambiguity  appears  upon  the  face  of 
the  instrument,  the  instrument  itself  not  showing  the 
meaning  intended  by  the*  parties,  then  the  court,  in  per- 
mitting oral  testimony  to  explain  the  ambiguity  with- 
out evidence  of  knowledge,  is  merely  endeavoring  to 
interpret  the  instrument  as  written.  Where  the  ambi- 
guity arises  out  of  surrounding  circumstance,  showing 
merely  an  individual  or  local  custom,  then  it  must  be 
Bhown  that  the  parties  knowingly  contracted  with  ref- 
erence to  it.  As  to  certain  inconveniences  of  proof,  see 
17  C.  J.  519,  sec.  86. 

Whether  a  written  contract,  whereby  C.  agrees  to 
pasture  cattle  at  so"  much  a  head,  will  necessarily  in 
elude  calves  a  few  weeks  or  days  old,  running  with 
their  mothers  in  the  pastures,  or  is  ambiguous  as  tc 
the  intention  of  the  parties,  is  possibly  not  entirely 
clear  under  the  authorities.  We  do  not  consider  it  our 
duty  to  dissent  from  the  opinion  of  the  majority  upon 
that  question. 


Phillip  F.  Campbell,  appellee,  v.  Robert  P.  Peterson, 

APPELLAKT. 

Filed  October  IS,  1919.     No.  20435. 

Vendor  and  Purchaser:  Frauds  Relief.  One  who  In  response  to  a  ma- 
terial Inquiry  gives  an  equivocal  and  misleading  answer  which  Is 
Intended  to  convey,  and  does  convey,  to  an  Intending  purchaser,  to 
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bis  prejudice,  a  false  and  erroneous  impression, 
would  not  have  entered  Into  a  contract,  is  guilt: 
will  justify  a  court  of  equity  In  setting  aside  tl 
suit  of  the  Injured  party. 

Appeal  from    the   district   court  for   * 

Bruno  O.  H  stetler  Judge.    Affirmed. 

Henry  Mencke,  N.  T.  Gadd  and  Frar 
appellant. 
Sullivan,  Squires  <&  Johnson,  contra. 

Letton,  J. 

This  is  an  action  to  set  aside  a  contrt 
change  of  lands  upon  the  ground  of  fra 

Plaintiff  was  the  owner  of  a  ranch  oi 
Custer  county.     The  defendant  owned  a 
county  upon  the  banks  of  the  Missouri  r: 
1916  the  plaintiff  wrote  to  one  Hunter, 
agent,  requesting  him  to  find  a  purchasei 
or  some  one  who  would  exchange  for  il 
era  Nebraska  of  less  value,  and  offerinj 
difference  in  value  as  an  incumbrance  i 
Hunter    went    to    defendant 's    land,    exa 
procured  defendant,  Peterson,  to  go  to 
and  look  at  the  plaintiff 's  land.    A  few  wt 
plaintiff  went  to  Blair,  where  he  met  Hunter  and  one 
Hopewell,  a  lawyer  and  real  estate  agent  of  that  place. 
Hopewell  drove  them  to  defendant's  farm.    They  looked 
over  the  building,  started   to  look  at  the   land,  when 
Peterson  left  them  and  requested  Hunter  to  show  the 
place  to  plaintiff.     Some  discussion  took  place  as   to 
whether  there  was  320  acres  of  the  land.    Plaintiff  step- 
ped from  a  fence,  which  he  says  was  pointed  out  to 
him  as  being  a  certain  distance  from  the  west  line,  to 
the  river,  and  convinced  himself  that  the  quantity  of 
land  was  as  represented.     He  now  insists  that  the  loca- 
tion of  the  fence  was  misrepresented  to  him,  and  that 
he  was  therefore  misled  and  deceived  with  regard  to 
the  quantity  of  land.     He  also  implies  that  Hunter  was 
act i ne  in  Peterson's  interest  in  thus  deluding  him. 
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The  story  of  plaintiff  is  absolutely  contradicted  b 
lefendant  and  his  witnesses  with  respect  to  most  of  th 
naterial  points  in  the  case.  It  is  clear  that  the  plair 
iff  had  an  opportunity  to  fully  examine  the  farm,  a 
le  spent  the  greater  part  of  the  day  there ;  that  Hunte 
ook  him  over  the  place;  that  at  that  time  the  Missoui 
•iver  was  high  and  some  of  the  land  along  its  bant 
vas  being  undermined  and  falling  into  the  river.  Thi 
s  another  point  as  to  which  plaintiff  insists  he  was  d< 
seived.  He  testifies  that,  when  he  asked  deferidar 
ibout  the  river  cutting  the  land,  he  was  told  that  th 
iver  had  been  at  that  place  for  18  years,  an 
;hat  it  would  be  there  after  defendant  was  gone.  Ther 
s  no  question  but  that  defendant's  farm  is  rich  an 
'ertile,  but  it  appears  that,  instead  of  there  being  32 
icres  of  land,  as  plaintiff  says  was  represented  t 
lim,  there  was  in  fact  only  about  262  acres.  The  value  < 
he  land  for  the  purpose  of  the  exchange  was  placed  t 
S150  an  acre,  but  the  court  found,  as  we  think  correct!; 
hat  it  is  not  worth  to  exceed  $100.  At  this  figure  ther 
s  a  difference  in  value  on  account  of  the  loss  of  acrt 
igc  alone  of  $5,800. 

A  number  of  other  allegations  of  fraud  and  misreprt 
lentations  are  made  in  the  petition,  most  of  which  wer 
lot  proved.  The  court  found:  "That,  in  order  to  indue 
he  plaintiff  to  enter  into  said  contract,  the  defendar 
represented  to  the  plaintiff  and  knowingly  led  th 
ilaintiff  to  believe  before  and  at  the  time  of  the  ext 
iution  of  said  contract  that  there  were  in  the  trad 
hat  the  defendant  "knowingly,  deceitfully  and  wron* 
:ully  by  his  manner  and  language  caused  the  plair 
:iff  to  believe  and  to  understand  that  the  Missouri  rive: 
m  the  banks  of  which  said  land  was  situated,  had  n< 
)f  land  owned  by  the  defendant  and  described  in  sai 
varranty  deed  fully  320  acres."  The  court  also  foun 
"or  a  long  period  of  time  washed  away  any  substantif 
portion  of  said  land,  but  that  the  margin  thereof  ha 
remained  substantially    permanent   for    a    long    perio 
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of  time;  that  for  the  purpose  of  deceiving  the  plaintiff 
the  defendant  then  said  to  him,  *  I  have  been  here  about 
18  years  and  the  river  has  always  been  there  and  is  not 
worrying  me  a  particle:'  But  the  court  finds  from  the 
evidence  that  said  river  had  washed  away  large  quanti- 
ties of  said  land  within  recent  time  so  that  many  acres 
thereof  had  fallen  into  the  river  and  become  worthless; 
that  said  river  is  constantly  encroaching  upon  said  land 
and  carrying  off  great  quantities  thereof,  all  of  which 
the  defendant  well  knew  at  the  time  said  contract  was 
entered  into,  but  plaintiff  was  ignorant  thereof.  And 
the  court  finds  that  said  conduct  of  the  defendant  toward 
the  plaintiff  constitutes  and  is  a  fraud  upon  plaintiff, 
and  that  plaintiff  was  deceived  thereby;  and  the  court 
finds  that  said  contract  as  to  the  plaintiff  is  inequitable, 
unconscionable,  fraudulent,  null  and  void,  and  ought  not 
to  be  specifically  enforced  by  a  court  of  equity. ' ' 

The  court  made  other  findings  with  respect  to  mis- 
representations as  to  title  and  as  to  the  amount  of  in- 
cumbrance on  the  land,  but  we  are  of  opinion  such  find- 
ings, standing  alone,  would  not  justify  a  decree  for  plain- 
tiff. We  are  also  convinced  that,  while  opportunity  was 
afforded  the  plaintiff  to  see  the  farm,  sufficient  misrepre- 
sentations of  fact  were  made  to  him  to  justify  the  finding 
and  decree  of  the  district  court. 

A  cross-petition  was  filed  by  the  defendant,  asking 
specific  performance  of  the  contract  for  the  convey- 
ance of  plaintiff's  land  in  Custer  county.  This  was 
properly  denied  by  the  district  court.  Several  of  de- 
fendant's witnesses  testified  that,  on  the  day  plaintiff 
examined  the  farm,  defendant  told  him  that  he  could  take 
the  land  at  320  acres,  or  measure  it,  or  have  it  surveyed; 
but  this  testimony  is  considerably  shaken  by  the  fact 
that  the  witnesses  do  not  agree  as  to  the  time  and  place 
of  the  alleged  conversations.  Upon  the  whole  case  we 
are  satisfied  that  the  district  court  reached  the  proper 
conclusion. 

Affirmed. 
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Rose,  J.,  not  sitting. 

Cohnish,  J.,  concurring. 

I  agree  to  the  law  as  stated,  in  its  applica 
case  in  hand  and  to  rescission  cases  genet 
opinion  properly  distinguishes  the  case  as  oni 
asking  that  the  parties  be  placed  in  statu  qu 
one  where  the  plaintiff  is  seeking  damages  f 
lent  representations  on  the  ground  that  he  is 
the  benefits  of  his  contract  as  made.  In 
class  of  eases,  the  question  may  always  aris 
under  the  circumstances,  the  plaintiff  had 
rely  upon  the  representation  made. 


Alice  E.  E.   Mitchell,  appellee,  v.   Broth 
Locomotive  Firemen  and  Enginemen,  apj 
Filed  October  18,  19X9.    No.  20539. 

1.  Estoppel:  Change  of  Position.  Where  a  party  gives 
his  conduct  and  decision  touching  anything  Involv 
troversy,  he  cannot,  after  litigation  baa  begun,  chang 
and  put  his  conduct  upon  another  and  a  different  const 
Is  not  permitted  thus  to  mend  his  hold. 

2.  Insurance:  Proof  of  Death:  Waives.  Where,  upon  p 
being  furnished  to  a  fraternal  beneficiary  associatlo: 
not  being  in  strict  conformity  with  the  rules  and  by-li 
der,  no  objection  was  made  to  the  form  of  proof,  and 
was  Informed  that  the  association  "cannot  make  p. 
furnished  with  positive  proof  of  death,"  and  that,  "ur 
such  proof  of  death,  payment  of  the  claim  will  be 
made,"  held,  that  strict  conformity  of  the  proof  to  the 
of  the  by-laws  was  waived,  and  the  only  thing  necess 
liah  liability  was  "positive  proof  of  death." 

3.   :  .     A  by-law  of  a  fraternal  beneflciar 

providing  that  the  association  "shall  only  be  liable 
ment  of  a  death  claim  when  there  Is  positive  proof  o 
words  "positive  proof"  must  be  held  to  mean  proof  a 
the  circumstances  reasonably  afford,  and  positive  enoi 
the  judgment  of  reasonable  men.  The  production  of  t 
of  the  deceased  is  not  indispensable. 


NEBRASKA  EEPOETS. 


Mitchell  r.  Brotherhood  of  Locomotive  Firemen  am 

Appeal  from  the  district  court  for  Dou, 
Arthur  C.  Wakeley,  Judge.  Affirmed. 

Vinsonhaler,  McGuckin  £  Caldwell,  for  i 

James  E.  Bait,  contra. 

Letton,  J. 

The  husband  of  the  plaintiff  held  a  li: 
certificate  in  the  defendant  association. 
night"  watchman  upon  a  railroad  bridge 
constructed  at  Omaha  across  the  Misaour 
going  to  work  it  was  usual  for  him  to  cr« 
old  bridge  to  the  new  bridge  by  meanB  o: 
place  at  a  certain  point.  He  was  last  seei 
on  the  night  of  October  30,  1916,  when  he 
panion  he  was  going  to  an  engine  on  the  1 
his  lunch.  His  lunch  was  found  next  mon 
His  hat  was  found  upon  some  lattice  wor 
old  bridge  near  the  plank,  but  his  body  w 
covered,  although  a  thorough  search  was 
Mitchell  presented  a  claim  to  the  defenc 
amount  of  the  certificate,  and  accompanh 
copy  of  the  report  made  by  a  special  mast 
tion  she  had  brought  in  the  United  Si 
court,  against  the  corporation  by  whom  he 
ed,  to  recover  compensation.  This  repor 
facts  very  fully,  and  found  that  Mitchell  w 
the  letter  acknowledging  the  receipt  of  tV 
report,  defendant,  by  its  general  secretary  a; 
quoted  a  portion  of  its  laws  with  rcferei 
appearance  of  Members,"  and  stated  that 
pay  the  amount  due  upon  the  certificate 
"furnished  with  positive  proof  of  death," 
stated,  "upon  receipt  of  such  proof  of  dei 
of  the  claim  will  be  immediately  made. 
then  began  suit.  The  petition  did  not  sel 
of  the  certificate,  nor  state  its  date,  allegii 
the  hands  of  defendant.  Defendant  answere 
the  issuance  of  a  certificate,  and   that  it 
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force  and  effect  on  'the  30th  day  of  October,  1916,  and 
pleaded  that  proofs  of  death  had  not  been  furnished 
as  required  by  the  by-laws,  that  the  policy  was  not  pay- 
able until  such  proof  was  furnished,  and  denying  the 
other  allegations  of  the  petition. 

At  the  time  of  the  trial  the  defendant  filed  an  amend- 
ed answer,  denying  that  the  policy  was  in  full  force 
and  effect,  alleging  that  it  was  void  on  account  of  cer- 
tain false  statements  made  by  the  deceased  as  to  his 
physical  condition  in  his  application  for  insurance  made 
January  5,  1910,  on  which  the  policy  was  issued,  and  set- 
ting up  failure  to  furnish  proof  of  death.  The  reply 
denies  that  deceased  made  application  for  a  certificate 
on  January  5,  1910,  or  made  any  false  or  fraudulent 
statements;  alleges  that  he  had  been  a  member  for 
many  years  prior  to  that  time,  and  had  paid  all  dues 
and  assessments,  denies  that  he  was  ever  suspended 
or  expelled,  or  that  he  ever  executed  an  application  for 
reinstatement.  At  the  trial  it  was  stipulated  that  de- 
ceased joined  the  defendant  order  many  years  prior  to 
September,  1910. 

All  the  facts  with  reference  to  the  membership  of 
deceased  in  this  order  and  as  to  his  payment  or  nonpay- 
ment of  assessments  prior  to  January  5,  1910,  are 
neither  pleaded  nor  proved.  Plaintiff  relies  upon  mem- 
bership begun  in  1905.  Defendant  asserts  no  member- 
ship before  1910. 

Plaintiff  was  permitted  by  this  court  to  file  an  amend- 
ed reply  alleging  waiver  and  estoppel  by  reason  of  its 
promise,  before  the  action  was  begun,  to  pay  plaintiff's 
claim  as  soon  as  proofs  of  death  were  furnished. 
i  "Where  a  party  gives  a  reason  for  his  conduct  and 

decision  touching  anything  involved  in  a  controversy, 
he  cannot,  after  litigation  has  begun,  change  his  ground, 
and  put  his  conduct  upon  another  and  a  different  con- 
sideration. He  is  not  permitted  thus  to  mend  his  hold. 
He  is  estopped  from  doing  it  by  a  settled  principle 
of  law."  Railway  Co.  v.  McCarthy,  96  U.  S.  258.  Ballon 
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v.  Sherwood,  32  Neb.  666;  Frenzer'v.  Dufrene,  58  Neb. 
432;  State  v.  County  Commissioners,  60  Neb.  566; 
Hixson  Map  Co.  v.  Nebraska  Post  Co.,  5  Neb.  (Unof.) 
388;  First  State  Bank  v.  Stephens  Bros.,  74  Neb.  616. 
I  Defendant  knew  of  the  statements  made  in  the  ap- 

plication. It  was  also  advised,  before  it  promised  to 
pay  the  loss  when  proofs  were  furnished,  of  the  fact 
a  witness  had  testified  before  a  special  master  in  United 
States  district  court,  that  decedent  had  received  an  in- 
jury in  a  railroad  wreck  on  December  5,  1905,  that  he 
was  operated  upon,  a  portion  of  his  skull  removed, 
and  a  silver  plate  placed  over  the  opening,  and  had 
since  suffered  from  dizzy  spells  and  epilepsy.  This 
was  sufficient  notice  of  a  probable  defense,  and  if  it 
desired  to  assert  it,  it  should  not  have  put  its  refusal 
to  pay  upon  the  other  ground  only.  We  are  of  the 
opinion  that  defendant  is  estopped  to  defend  upon  the 
ground  first  set  up  in  the  amended  answer. 

The  finding  of  the  jury  as  to  the  fact  of  death  seems 
to  be  supported  by  the  evidence.  There  is  proof  that 
there  were  piling  and  timbers  in  the  river  under  the 
place  where  deceased's  hat  was  found,  and  that  it  was 
65  feet  from  the  floor  of  the  bridge  to  the  surface  of 
the  water.  It  is  also  shown  that  a  young  woman  had 
been  drowned  near  the  bridge  a  few  days  before,  and 
that  neither  her  body  nor  that  of  Mitchell  were  ever 
found,  though  diving,  dynamiting  the  river,  using  grap- 
pling irons  and  other  means  were  resorted  to.  It  is  a 
well-known  fact  in  the  locality  that  bodies  of  persons 
drowned  in  the  Missouri  river  are  not  uncommonly 
never  recovered.  The  defendant  offered  to  pay  if  "posi- 
tive proof"  was  furnished.  This  must  be  held  to  mean 
t  proof  as  positive  as  the  circumstances   reasonably   af- 

ff'  ford,  and  positive    enough  to  satisfy  the  judgment  of 

$  reasonable  men.     Otherwise,  where,  as  in  convulsions 

of  nature,  such  as  floods,  tornadoes  and  tidal  waves, 
or  in  catastrophes  such  as  conflagrations  or  explosions, 
where  it  is  very  frequently  impossible  to  furnish  abso- 
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lute  proof  of  death  by  the  production  of  the 
insurer  might  escape  a  just  liability.    ■ 

The  proof  furnished  was  not  in  accordance 
rules  of  the  society,  but  it  was  impossible 
such  proof.  In  the  letter  referred  to,  no  ob 
made  as  to  the  form  of  the  proof  furnished, 
as  to  the  fact  of  it  not  being  "positive." 
quantum  of  proof,  and  not  its  form,  that  is 
The  plain  inference  is  that  the  requirement 
proofs  be  executed  in  accordance  with  the  lai 
defendant  was  waived,  if  it  was  sufficient  as  t< 
of  death.  The  jury  was  satisfied  upon  this  p 
there  is  sufficient  evidence  to  sustain  its  findin 
•  it  might  almost  as   well  have  found  to  the  conti 

Upon  the  whole  record  we  find  no  prejudic 


Benjamin  F.  Morgan,  appellee,  v.  City  of  Fa 

ET    AL.,    APPELLANTS. 

Filed  October  18,  1919.     No.  21256. 

1.  Statutes:  Amendment.  An  amending  statute  was  pass 
emergency  clause  amending  section  5119,  Rev.  St.  1913. 
at  the  same  session  another  act  without  an  emergency 
passed  and  approved  amending  the  same  section.  He 
first  act  was  In  force  until  the  later  act  became  opei 
months  after  the  adjournment  of  the  Hessian. 

2.  :  .    Where,  by  amendment  and  repeal,  ft 

a  former  statute  or  section  of  a  statute  are  changed  I 
spects,  but  It  Is  Intended  that  the  statute  shall  continue 
It  Is  not  strictly  a  repeal,  but  a  continuation  of  tbe  for 
amended. 

.3.  Municipal  bonds  should  be  Issued  In  conformity  to  tbe 
adopted  by  tbe  electors,  and  to  the  statute  In  force  at 
their  Issuance.  . 

4.  Statutes:  Pbekumitios.  The  legislature  must  be  presum 
the  state  of  legislation,  more  particularly  the  changes  in 
law  made  by  amendments  during  Ita  session,  and  to 
consequences  of  Its  action. 
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Appeal  from  the  district  court  for  Richardson  county: 
John  B.  Raper,  Judge.  Affirmed. 

Frank  N.  Prout  and  Frank  A.  Hebenstreit,  for  ap- 
pellants. 

i 

John  Wiltse  and  James  E.  Leyda,  contra. 
J.  J.  Thomas,  amicus  curia. 

Letton,  J. 

Action  to  enjoin  the  issuance  of  certain  municipal 
bonds.  The  district  court  granted  a  permanent  in- 
junction. Defendant  appeals.  The  controversy  grows 
out  of  the  following  facts.  Prior  to  1919,  section  5119, 
Rev.  St.  1913,  as  amended  (Laws  1917,  ch.  103),  which 
relates  to  cities  of  the  second  class  from  1,000  to  5,000 
inhabitants,  within  which  class  Falls  City  is  embraced, 
provided  that  bonds  might  be  issued  to  pay  for  the 
erection  or  extension  of  water  works,  when  authorized  by 
three-fifths  of  the  legal  voters  of  the  city,  the  bonds  to  be- 
come due  in  20  years  from  the  date  of  .issuance,  and 
payable  any  time  after  5  years. 

The  legislature  of  1919  passed  three  separate  acts  for 
the  purpose  of  amending  this  section,  chapters  46,  48, 
and  52,  Laws  1919.  Chapter  52  was  approved  April  3, 
1919.  Chapter  46  was  approved  April  16,  1919.  Neither 
of  these  acts  contained  an  emergency  clause,  and  could 
not  become  effective  until  three  months  after  the  ad- 
journment of  the  legislature.  Chapter  48  contained  an 
emergency  clause,  and  went  into  effect  on  the  date  of 
its  approval,  April  7,  1919.  It  was  under  this  act  that 
the  proceedings  to  issue  the  bonds  were  initiated.  After 
the  bonds  had  been  voted,  but  before  their  issuance, 
chapter  46,  the  later  act,  went  into  effect.  Chapter  48 
provided  such  bonds  should  become  due  in  not  to  exceed 
40  years  from  date  of  issuance,  and  payable  any  time 
after  10  years.  The  later  act  made  them  become  due 
in  20  years  and  payable  any  time  after  5  years.  The 
due  date  specified  in  the  proposed  bonds  is   20  years, 
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which  is  allowable  under  chapter  48,  but  the  time  in 
which  they  may  become  payable  is  fixed  at  "any  time 
after  10  years,' 9  which  is  not  permitted  by  the  statute 
now  in  force.  This  is  a  substantial  change  and  one 
affecting  the  rights  of  taxpayers. 

Appellant  first  contends  that,  since  section  5119  had 
been  amended  and  repealed  by  chapter  48,  it  was  no 
longer  in  existence,  and  could  not  be  amended  by  chap- 
ter 46 ;  but  we  have  held  that  where  by  amendment  and 
repeal  the  words  of  a  former  statute  are  changed  in 
some  respect,  but  it  is  intended  that  the  statute  shall 
continue  to  operate,  it  is  not  strictly  a  repeal,  but  a 
continuation  of  the  former  law  as  amended.  State  v. 
Wish,  15  Neb.  448 ;  State  v.  Bemis,  45  Neb.  724. 

Section  5119  retained  its  identity.  Only  minor  changes 
were  made  in  its  substance.  It  was  in  full  force  and 
effect,  and  the  title  of  the  amending  act  was  sufficient. 

It  is  next  contended  that  since  the  statute  gives  the 
city  the  right  to  pay  at  any  time  after  five  years,  in- 
stead of  after  ten  years,  as  specified  in  the  proposi- 
tion which  was  voted  upon,  the  statute  governs,  and 
they  may  be  issued  payable  at  any  time  after  five  years. 
This  argument  is  unsound.  The  propositions  to  make 
the  bonds  payable  at  any  time  after  five  years  was  never 
submitted  to  the  voters,  hence  was  never  adopted  by 
them.  Bonds  issued  must  conform  to  the  proposition 
adopted  by  the  electors.  It  is  to  be  borne  in  mind  that 
this  is  an  action  to  restrain  the  issuance  of  bonds,  and 
not  an  action  by  a  bona  fide  purchaser. 

The  general  rule  is  that  bonds  must  be  issued  in  con- 
;  formity  with  the  statute  in  force  at  the  time  of  issu- 

ance. People's  Bank  v.  School  District,  3  N.  Dak.  496; 
Barnum  v.  Okolona,  148  U.  S.  393;  Barnett  v.  Denison, 
145  U.  S.  135;  Brownell  v.  Town  of  Greenwich,  114  N. 
Y.  518. 

There  may  be  exceptions  to  this  rule  on  account  of 
saving  clauses  in  the  act  providing  for  their  issuance, 
or  by  reason  of  a  general  saving  clause  in  statutes  gov- 
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erning  the  amendment  or  repeal  of  laws,  but  nothing  is 
alleged  which  brings  the  case  within  any  exception. 

The  legislature  must  be  presumed  to  know  the  state 
of  legislation  on  the  subject  matter,  more  particularly 
the  changes  in  the  former  law  made  by  its  enactments 
at  that  very  session,  and  to  intend  the  consequences  of 
its  action.  Under  the  law  we  can  take  no  other  course 
than  to  affirm  the  judgment  pf  the  district  court  holding 
the  proposed  issue  of  bonds  unauthorized. 

Affirmed. 

Dean,  J.,  not  sitting. 


State,  ex  rel.  County  Attorney,  appellant,  v.  Frank 

F.  Willott,   appellee. 

Filed  October  18,  1919.    No.  21099. 

1.  Officers:  Appointee:  Right  to  Hold  Over.  An  appointee  to  fill  a 
vacancy  in  a  public  office  is  generally  entitled*  to  the  benefit  of  a 
statutory  provision  that  officers  shall  hold  over  until  their  suc- 
cessors are  elected  and  qualified. 

2.   :  Vacancy.    As  a  general  rule,  the  appointing  power  has  no 

vacancy  to  fill  upon  the  expiration  of  a  term  of  office,  where  the 

£  incumbent  is  entitled  to  hold  over  until  his  successor  is  elected  and 

r  qualified. 

►  3.   :  Change  of  Term.     Where  the  tenure  of  a  public  office  is 

fixed  by  statute,  the  appointing  power  cannot  change  the  term  as  a 
k  condition  of  appointment. 


?  4.   :  Appointment:    Condition.    An  appointing  officer  or  board, 

>  as  a  condition  of  making  an  appointment,  cannot  exact  of  an  ap- 

|;  pointee  the  surrender  of  any  right,  privilege  or  emolument  apper- 

taining to  the  office,  and  this  principle  cannot  be  evaded  by  estoppel. 

^  5.   :  Term.    The  time  for  which  the  right  to  hold  over  exists  is 

as  much  a  part  of  the  incumbent's  term  of  office  as  the  fixed  statu- 
tory period. 

6.   :  Vacancy.     Where  a  sheriff  having  the  right  to  hold  over 

retains  his  office,  and  to  protect  that  right  files  with  the  county 
clerk  a  proper  official  bond,  which  is  presented  in  due  time  to  the 
county  board  for  their  approval,  their  arbitrary  refusal  to  act  on 
the  bond  or  to  approve  it  within  the  time  prescribed  by  law  does 
not  create  a  vacancy  for  them  to  fill  or  oust  him  from  office. 
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Appeal  from  the  district  court  for  Boo 
Fbedebick  W.  Button,  Judge.  Affirmed. 

R.  D.  Flory  and  W.  J.  Donahue,  for  appella 

Albert  <&  Wagner  and  F.  D.  Williams,  contr 

Rose,  J. 

This  is  an  action  in  the  nature  of  quo  war 
edited  in  the  name  of  the  state  on  the  rela 
county  attorney  of  Boone  county  to  oust 
from  the  office  of  sheriff.  The  action  was  dis: 
relator  has  appealed. 

Otto  Anderson,  sheriff  of  Boone  county,  di 
29,  1918.  He  had  been  a  candidate  to  succt 
at  the  general  election  to  be  held  Novembi 
His  name  remained  on  the  official  ballots  aftei 
and  the  election  returns  showed  that  he  n 
highest  number  of  votes  cast  for  that  offic 
happened  that  there  was  a  vacancy  in  the  offic 
October  29,  1918,  for  the  unexpired  term 
Anderson's  successor  for  the  regular  term 
January  9,  1919,  was  not  elected  at  the  gene: 
November  5,  1918.  The  county  board,  Novem 
appointed  respondent  to  fill  the  vacancy  cau 
death  of  Anderson.  Respondent  qualified,  « 
on  the  duties  of  his  office,  and  is  the  present 
claiming  the  right  to  hold  over.  The  coi 
met  January  20,  1919,  and  declared  that 
had  no  right  to  hold  over  for  the  followin 
He  was  appointed  to  fill  an  unexpired  term  t 
uary  9,  1919,  and  a  bond  entitling  him  to  hoi 
not  filed  within  the  time  prescribed  by  law. 
board  then  proceeded  to  fill  the  office  of  she 
appointment   of  F.  B.  "Waring. 

Did  respondent's  tenure  under  his  appoii 
January  9,  1919,  leaving  a  vacancy  to  be  fi! 
county  board!  An  appointee  to  fill  a  vact 
office  is  protected  by  a  general  statutory  pro 
officers  shall  hold  over  until  their  successors 
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and  qualified.  State  v.  Metcalfe,  80  Oh 
ett  v.  State,  74  Ind.  486.  As  a  general : 
ing  power  has  no  vacancy  to  fill  upon  t 
a  term,  where  the  incumbent  is  entitl 
until  his  successor  is  elected  and  qualifie 
Opinion  to  Governor,  65  Fla.  434,  50  L. 
and  cases  cited  in  note.  The  death  c 
not  occur  30  days  before  the  general  ( 
der  the  statute  the  vacancy  could  not 
Rev.  St.  1913,  sec.  2278.  The  vacancy 
properly  filled  by  the  appointment  of 
thereafter  there  was  an  "incumbent 
office  until  his  successor  is  elected  and  < 
St.  1913,  sec.  2275.  His  tenure  under 
and  the  statutes  did  not  terminate  J 
Rev.  St.  1913,  sees.  1967,  2280.  The  tin 
right  to  hold  over  exists  is  as  much  a 
cumbent's  term  of  office  as  the  fixed  s 
Siate  v.  Metcalfe,  80  Ohio  St.  244. 

It  is  argued,  however,  that  respond< 
the  county  hoard  that  his  term  of  offic 
pointment  should  expire  January  9,  19 
sisted  that  he  is  estopped  to  declare  the- 
the  tenure  of  office  is  fixed  by  statute, 
power  cannot  change  the  term  as  a  cond 
ment.  It  is  a  well-settled  rule  of  law, 
imperative  demands  of  public  policy,  t 
ing  officer  or  board,  as  a  condition  ol 
appointing  power,  cannot  exact  of  an 
surrender  of  any  right,  privilege  or  en 
taining  to  the  office.  This  rule  is  not  de 
pel.  Gallaher  v.  City  of  Lincoln,  63  Neb. 
Hayes  County,  78  Neb.  729;  Throop, 
sec.  456.  The  conclusion,  therefore,  is  tl 
tenure  of  office  under  his  appointment 
January  9,  1919. 

Did  respondent  lose  his  right  to  hold 
to  give  an  official  bond  within  the  tim 
law  I    The  statute  provides : 
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"When  it  is  ascertained  that  the  incumbent  of  an 
office  holds  over  by  reason  of  the  nonetection  or  non- 
appointment  of  a  successor,  or  of  the  neglect  or  refusal 
of  the  successor  to  qualify,  he  shall  qualify  anew  within 
ten  days  from  the  time  at  which  his  successor,  if  elect- 
ed, should  have  qualified."    Rev.  St.  1913,  sec.  5723. 

Relator  insists  that  the  office  of  sheriff  became  vacant 
because  respondent  did  not  give  a  bond,  with  the  approval 
of  the  county  board  indorsed  thereon,  by  January  19, 
1919.  A  good  and  sufficient  bond  executed  by  respon- 
dent in  substantial  compliance  with  the  statutes  was 
executed  by  respondent,  filed  with  the  county  clerk 
December  13,  1918,  and  presented  to  the  county  board  . 
in  the  usual  manner  in  due  time  for  their  approval. 
The  county  board,  knowing  that  respondent  claimed 
the  right  to  hold  over,  did  not  approve  or  reject  his 
bond  or  make  any  objection  thereto  until  January  20, 
1919,  when  they  declared  a  vacancy  because  it  had  not 
been  approved  by  them  in  time. 

In  exercising  his  right  to  hold  over,  respondent  in  due 
time  complied  with  all,  statutory  requirements.  He 
was  in  possession  of  the  office  performing  its  functions 
under  a  valid  appointment.  The  failure  of  the  county 
board  to  approve  his  bond  was  not  attributable  to  him, 
but  was  an  arbitrary  departure  from  their  official  duty, 
based  either  on  a  misapprehension  of  the  law  or.  on  a 
preconceived  purpose  to  prevent  him  from  exercising 
his  right  to  hold  over.  In  either  aspect  the  result  is  the 
same.  The  unauthorized  conduct  of  the  county  board 
did  not  create  a  vacancy  or  oust  respondent  from  his 
office  or  force  him  to  resort  to  mandamus  for  the  ap- 
proval of  his  bond  as  a  condition  of  holding  over.  Re- 
spondent was  not  seeking  to  oust  a  present  incumbent. 
For  the  purpose  of  defending  a  writ  of  ouster  his  title 
is  sufficient.  The  approving  of  the  proper  bond  when 
presented  in  due  time  was  not  a  favor  to  respondent, 
but  a  duty  to  the  public.  In  law  the  bond  was  delivered. 
For  the  official  acts  performed  under  it  during  respon- 
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dent's  incumbency  both  principal  and  surety  are  bound. 
The  case  is  governed  by  the  rules  announced  in  Duffy 
v.  State,  60  Neb.  812,  where  the  cases  upon  which  relator 
relies  are  distinguished.  See,  also,  McCracken  v. 
Todd,  1  Kan.  148;  Young  v.  State,  7  Gill  &  J.  (Md.) 
253 ;  Throop,  Public  Officers,  sec.  183 ;  Mechem,  Pub- 
lic Officers,  sees.   311-313. 

The  writ  of  ouster  was  properly  denied  and  the  dis- 
missal of  the  action  is 

Affirmed. 

Dean,  J.,  not  sitting. 


In  re  Application  of  Alson  B.  Cole. 
Alson  B.  Cole,  appellant,  v.  William  T.  Fenton,  War- 
den, appellee. 

Filed  October  18,  1919.    No.  21206. 

1.  Criminal  Law:  Information:  Homicide:  Plea  of  Guilty:  Deter- 
mination of  Degree.  When  a  defendant  pleads  guilty  to  an  in- 
formation charging  murder  in  the  first  degree,  he  is  not  required, 
nor  even  allowed,  himself,  to  determine  the  degree  of  the  crime; 
under  such  an  information  he  might  he  convicted  of  murder  of  ei- 
ther degree  or  of  manslaughter.  The  court  should  determine  from 
the  evidence  the  degree  of  the  crime. 

2.  :  Homicide:   Punishment.    The  determination  of  the  degree 

of  the  crime  does  not  necessarily  involve  the  determination  of  the 
punishment  for  the  crime  when  the  degree  has  been  determined. 

3.  :  Joint  Information:    Plea  of  Guilty:   Procedure.     When 

one  of  two  defendants  jointly  charged  with  murder  enters  a  plea 
of  guilty,  even  If  it  is  entered  in  the  progress  of  the  trial,  and 
there  had  been  no  request  for  separate  trials,  the  practice  regularly 
would  be  to  proceed  with  the  trial  as  to  the  defendant  not  pleading 
guilty  separately,  and  not  take  the  evidence  as  to  the  degree  of 
the  crime  of  the  defendant  pleading  guilty  in  and  as  a  part  of 
the  trial  of  the  other  defendant. 

4.  : : :  Evidence:   Waiver.    In  such  case,  if  neither 

defendant  asks  for  such  separation,  and  the  evidence  against  both 
is  taken  together,  the  parties  so  consenting  to  that  manner  of 
procedure  cannot  afterwards  contend  that  for  that  reason  the  judg- 
ment finally  rendered  is  absolutely  void. 
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:  Plea  or  Guilty:  Error  after  Plea:  Remand.  Upon  pro- 
ceedings in  error  In  a  criminal  case,  If  prejudicial  errors  have  oc- 
curred only  after  the  defendant's  guilt  has  been  determined,  the 
Judgment  will  be  found  to  be  erroneous,  and  will  be  reversed  and 
the  cause  remanded  for  correct  proceedings  subsequent  to  the  de- 
termination of  the  defendant's  guilt.  , 
Habeas  Corpus:  Valid  Conviction:  Unauthorized  Judgment:  Pro- 
cedure. If  upon  a  valid  conviction  of  guilt  the  court  renders  a 
judgment  unauthorized  by  law,  and  the  defendant  Is  being  im- 
prisoned under  such  void  judgment,  he  may  be  released  from  such 
imprisonment  by  a  writ  of  habeas  corpus,  but  In  such  case  he  will 
not  be  discharged  from  custody  if  It  appears  that  he  Is  charged 
with  a  crime  in  a  valid  information. 

:  Purpose  of  Writ.    The  writ  of  habeas  corpus  is  not  a  writ 

for  the  correction  of  errors,  and  will  not  be  allowed  to  be  used 
for  that  purpose. 

;  Errors:  Correction.  If  the  proceedings  subsequent  to  con- 
viction are  erroneous,  such  errors  can  be  reviewed  and  corrected  by 
proceedings  In  error  in  the  regular  course  of  the  law,  but  not  by 
the  writ  of  habeas  corpus. 

Appeal,  from  the  district  court  for  Lancaster  county : 
ilxard  E.  Stewart,  Judge.  Affirmed. 

J.  M.  Priest,  for  appellant.. 

Clareyicc  A.  Davis,  Attorney  General,  and  George  W. 
ires,  contra. 

Sedgwick,  J. 

This  appellant  was  convicted  of  murder  in  the  first 
gree  in  the  district  court  for  Howard  county  and 
itenced  to  death,  -and  afterwards  brought  this  peti- 
in  in  the  district  court  for  Lancaster  county  for  a 
it  of  habeas  corpus.  The  application  for  the  writ 
is  overruled,  and  he  has  appealed  to  this  court. 
The  petitioner  first  entered  a  plea  of  not  guilty  to 
3  information  against  him,  and  after  the  jury  had 
en  impaneled  and  the  trial  had  begun,  he  withdrew  his 
i&  of  not  guilty  and  entered  a  plea  of  guilty.  The 
formation  charged  both  himself  and  one  Graminer 
th  the  crime  of  murder,  the  petitioner  as  the  prin- 
)al  and  Grammer  as  accessory  before  the  fact.    The 
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trial  began  as  against  them  both  jointly,  and  after  the 
petitioner  had  changed  his  plea  to  guilty,  the  trial 
continued  as  against  "them  both  jointly,  without  objec- 
tion on  the  part  of  either  defendant.  When  the  evi- 
dence was  introduced  as  tending  to  show  the  degree 
of  the  petitioner's  guilt,  the  court  informed  the  jury 
that  they  must  not  consider  such  evidence  as  evidence 
against  the  defendant  Grammer,  and  so  the  trial  pro- 
ceeded. The  court  submitted  the  question  to  the  jury 
as  to  the  punishment  to  be  inflicted.  The  jury  found 
that  his  punishment  should  be  death,  and  the  court  en- 
tered judgment  against  him  accordingly. 

The  General  Statutes  of  1873,  p.  720,  defined  the  crime 
of  murder  in  the  first  degree,  as  follows:  "If  any  per- 
son shall  purposely,  and  of  deliberate  and  premeditated 
malice,  or  in  the  perpetration,"  or  attempt  to  perpetrate 
any  rape,  arson,  robbery,  or  burglary,  or  by  administer- 
ing poison  or  causing  the  same  to  be  done,  kill  another ; 
or,  if  any  person,  by  wilful  and  corrupt  perjury,  or 
by  subornation  of  the  same,  shall  purposely  procure  the 
conviction  and  execution  of  any  innocent  person ;  every 
person  so  offending  shall  be  deemed  guilty  of  murder 
in  the  first  degree,  and,  upon  conviction  thereof,  shall 
suffer  death."  This  was  amended  in  1893  (Laws  1893, 
ch.  44,  Rev.  St.  1913,  sec.  8581)  by  adding  the  words,  "or 
shall  be  imprisoned  in  the  penitentiary  during  life,  in  the 
discretion  of  the  jury."  But  section  489  of  the  Criminal 
Code  (Gen.  St.  1873,  p.  830),  as  follows:  "That  in  all 
trials  for  murder,  the  jury,  before  whom  such  trial  is 
had,  if  they  find  the  prisoner  guilty  thereof,  shall  as- 
certain in  their  verdict,  whether  it  be  murder  in  the 
first  or  second  degree,  or  manslaughter ;  and  if  such  per- 
son be  convicted  by  confession,  in  open  court,  the  court 
shall  proceed  by  examination  of'  witnesses,  in  open 
court,  to  determine  the  degree  of  the  crime,  and  shall 
pronounce  sentence  accordingly" — was  not  changed,  and 
is  now  section  9130,  Rev.  St.  1913.  The  words  added  to 
the  section  defining  the  crime  of  murder,  "or  shall  be 
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imprisoned  in  the  penitentiary  during  life,  in  the  dis- 
cretion of  the  jury,"  assume  that,  even  in  murder  cf 
the  first  degree,  the  circumstances  may  be  such  that  the 
death  penalty  should  not  be  inflicted,  and  this  is  the  only 
authority  in  our  law  for  substituting  imprisonment  for 
life  for  the  death  penalty.  The  duty  of  the  court  to 
determine  the  degree  of  the  crime  if  the  conviction  is 
"by  confession,  in  open  court,"  has  not  been  changed, 
and  it  is  argued  that  the  lawmakers  intended  that 
the  court  should  also  in  such  case  determine  whether 
the  convict  "shall  suffer  death  or  shall  be  imprisoned 
in  the  penitentiary  during  life,"  by  the  words,  "and 
shall  pronounce  sentence  accordingly,"  which  were 
left  unchanged  when  the  new  provision  as  to  punishment 
for  first  degree  murder  was  introduced  into  our  law  in 
1893;  that  is,  that  the  court  should  have  determined, 
not  only  the  degree  of  the  crime,  but  also  the  penalty, 
instead  of  submitting  that  question  to  the  jury,  and 
that  the  judgment  of  conviction  against  the  petitioner 
was  therefore  void.  The  provisions  of  the  statute  are 
not  as  clear  as  they  might  be  in  such  case.  When  a  de- 
fendant pleads  guilty  to  an  information  charging  murder 
in  the  first  degree,  he  is  not  required,  nor  even  allowed, 
himself,  to  determine  the  degree  of  the  crime,"  since  un- 
der such  an  information  he  might  be  convicted  of  murder 
of  either  degree  or  of  manslaughter.  The  provision, 
then,  that  the  court  upon  conviction  by  confession  should 
determine  from  the  evidence  the  degree  of  the  crime 
was  appropriate  and  necessary.  It  seems  to  be  contended 
that  to  determine  the  degree  of  the  crime  involved  the 
determination  of  the  punishment  for  the  crime  when  the 
degree  has  been  determined,  but  this  is  a  mistake.  The 
two  matters  are  entirely  distinct;  and,  while  one  might 
expect  that  when  upon  a  plea  of  guilty  the  court  deter- 
mines the  degree  of  the  crime,  the  court  might  also  be 
required  to  determine  the  punishment,  still  the  degree 
of  the  crime  might  be  fixed  by  the  court,  and  the  ques- 
tion of  the  punishment,  whether  by  death  or  life  im- 
prisonment, be  submitted  to  the  jury. 
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If  the  attention  of  the  legislature  is  called  to  the  in- 
consistencies of  these  statutes,  undoubtedly  the  law  will 
be  so  written  as  to  make  its  application  definite  and 
plain  in  all  cases. 

When  one  of  two  defendants  jointly  charged  with 
murder  enters  a  plea  of  guilty,  even  if  it  is  entered  in 
the  progress  of  the  trial,  and  there  had  been  no  request 
for  separate  trials,  the  practice  regularly  would  be  to 
proceed  with  the  trial  as  to  the  defendant  not  pleading 
guilty  separately,  and  not  take  the  evidence  as  to  the 
degree  of  the  crime  of  the  defendant  pleading  guilty 
in  and  as  a  part  of  the  trial  of  the  other  defendant. 
But  if  neither  defendant  asks  for  such  separation,  and 
the  evidence  against  both  is  taken  together,  the  parties 
so  consenting  to  that  manner  of  procedure  cannot  after- 
wards contend  that  for  that  reason  the  judgment  finally 
rendered  is  absolutely  void.  The  fact  that  that  evi- 
dence was  taken  in  connection  with  the  trial  of  the  other 
defendant  such  practice  not  having  been  objected  to 
by  either  party  will  not  render  the  judgment  void.  If 
it  should  be  thought  to  be  so  irregular  as  to  amount 
to  prejudicial  error,  the  error  would  be  corrected  in 
the  ordinary  proceedings  in  error  for  that  purpose. 
If  the  court  is  without  jurisdiction  to  render  the  judg- 
ment, and  the  defendant  is  being  imprisoned  under 
such  void  judgment,  he  may  be  released  from  such  im- 
prisonment by  a  writ  of  habeas  corpus,  but  in  such  case 
if  he  has  been  "properly  informed  against  by  informa- 
tion or  indictment  charging  a  crime  before  a  court  of 
competent  jurisdiction,  on  a  habeas  corpus  proceeding 
he  should  be  discharged  from  his  confinement  on  the  il- 
legal commitment,  and  remanded  to  the  custody  of  the 
court  having  jurisdiction  of  the  information  or  indict- 
ment pending  against  him."  Michaelson  v.  Beemer,  72 
Neb.  761.  The  petitioner  was  not  being  punished  under 
this  conviction,  he  was  being  held  only  for  safe  keeping 
upon  conviction  of  a  crime  not  bailable.  His  confinement 
was,  therefore,  not  illegal. 
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A  writ  of  habeas  corpus  is  not  a  writ  for  the  cor- 
rection of  errors  and  will  not  be  allowed  to  be  used  for 
that  purpose.  Mickaelson  v.  Beemer,  72  Neb.  761.  If 
for  any  reason  the  court  is  without  jurisdiction  to 
try  and  determine  the  guilt  of  defendant,  a  judgment 
of  conviction  will  be  void;  but,  if  prejudicial  errors  have 
occurred  only  after  the  defendant's  guilt  has  been  de- 
termined, the  judgment  will  be  found  to  be  erroneous, 
and  will  be  reversed  and  the  cause  remanded  for  cor- 
rect proceedings  subsequent  to  the  determination  of  the 
defendant's  guilt.  McCormick  v.  State,  66  Neb.  337,  71 
Neb.  505. 

In  this  application  for  the  writ  of  habeas  corpus, 
the  proceedings  prior  to  his  conviction  are  not  complain- 
ed of,  and  if  the  proceedings  subsequent  to  conviction 
were  erroneous,  his  remedy  was  by  petition  in  error,  so 
that  the-  whole  record  of  his  trial  would  be  brought 
before  the  court  and  all  errors  corrected,  and  a  proper 
trial  awarded.  He  is' not  entitled  to  discharge  upon  the 
writ  of  habeas  corpus.  The  decision  of  the  district 
court  refusing  to  discharge  the  petitioner  from  custody 
upon  his  application  is  right,  and  is 

Affirmed. 

The  following  opinion  on  motion  for  rehearing  was 
filed  November  21,  1919.     Rehearing  denied. 

Pee  Cubiam. 

The  petitioner  for  a  writ  of  habeas  corpus  had  filed 
a  very  earnest  brief  upon  his  motion  for  a  rehearing 
of  our  former  decision,  ante,  p.  802.  In  his  petition 
for  the  writ  he  alleged  that  he  was  tried  in  the  district 
court  for  Howard  county ;  that  he  pleaded  guilty  to  the 
charge  of  murder  in  the  first  degree,  and  was  sentenced 
thereon.  His  petition  contains  some  of  the  records  of 
the  proceedings,  from  which  it  appears  that  he  was 
tried  with  one  Grammer.  In  the  hearing  upon  this 
application  in  the  district  court,  there  was  a  stipulation 
of  facts  by   the  parties,  from   which   it   appeared  that 
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this  petitioner  was  tried  with  Allen  Vincent  Grammer. 
The  stipulation  recited  a  part,  but  not  all,  of  the  in- 
structions of  the  court  in  that  case ;  and  that  a  ' '  copy  of 
the  evidence  offered  and  received  on  behalf  of  the 
petitioner  is  hereby  made  from  the  original  transcript, 
on  file  in  the  office  of  the  clerk  of  the  supreme  court  of 
Nebraska.' '  But  the  transcript  in  this  case  does  not 
contain  the  evidence  embraced  in  the  original  tran- 
script in  the  case  against  Grammer  and  Cole,  which 
evidence  was  referred  to  and  partly  quoted  in  our  opin- 
ion in  that  case.  Grammer  v.  State,  ante,  p.  325.  When 
a,  defendant  is  convicted  and  sentenced  in  a  court  of 
competent  jurisdiction,  habeas,  corpus  is  not  available 
for  the  correction  of  errors  in  the  proceedings.  If  for 
some  reason  the  court  in  the  particular  case  is  without 
jurisdiction,  the  petitioner  must  make  that  appear.  All 
presumptions  are  in  favor  of  the  jurisdiction  of  the  court. 
The  petitioner  now  seems  to  argue  that  he  can  allege 
that  the  trial  court  lost  its  jurisdiction  because  of  the 
manner  in  which  it  was  tried  and  for  lack  of  particular 
evidence,  and  so  be  discharged  from  custody  without 
showing  to  the  court  upon  his  application  for  habeas 
corpus  what  the  evidence  was  in  the  trial  of  Grammar 
and  Cole.  As  he  has  identified  that  case  as  the  case  in 
which  he  was  tried,  and  has  quoted  a  part  of  the  record 
in  that  case,  which  is  one  of  the  records  of  this  court, 
we  referred  in  our  opinion  to  some  of  the  facts  con- 
tained in  that  record  as  illustrating  the  fact  that  the 
applicant  for  this  writ  had  not  offered  sufficient  facts 
from  the  record  of  his  conviction  to  enable  the  court  to 
determine  whether  the  trial  court  was  without  juris- 
diction to  pronounce  the  judgment  against  him. 
The  motion  for  rehearing  is 

Overruled. 
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In  be  Application  fob  Permission  to  Attach  i: 
Fbrson  et  al.    v.  Armour  &  Company  ei 
Filed  Octobeb  18,  1919.    No.  21281. 

Attachment:  Jurisdiction.  Neither  the  county  judge  nor 
of  this  court  can  allow  an  attachment  In  an  action  pec 
district  court  when  a  judge  of  that  court  la  present  In 
where  the  action  is  pending,  and  is  capable  of  acting. 

Original  application  for  permission  to  levy  i 
ment.    Application  denied. 

John  0.  Yeiser,  for  applicant. 

Sedgwick,  J. 

These  plaintiffs  began  an  action  in  the  dist 
for  Douglas  county  against  several  resident; 
state  and  several  nonresidents.  After  the  a 
been  pending  for  some  time,  the  plaintiffs  a 
this  court  for  an  order  by  the  court,  or  sonn 
thereof,  allowing  the  amount  in  value  of  the  pi 
the  nonresidents  that  may  be  attached  in  su 
and  fixing  the  amount  of  bond  to  be  given  by 
under  section  7732,  Rev.  St.  1913.  The  amer 
this  section  in  1911  (Laws  1911,  ch.  168)  pro\ 
the  demand  is  not  founded  on  contract,  th< 
petition  must  be  presented  to  some  judge  of  th< 
district  or  county  court,  who  shall  make  an 
thereon  of  the  amount  in  value  of  the  property 
be  attached,  and  the  amount  of  bond,  if  a 
given  by  plaintiff." 

The  first  question  presented  by  this  applica 
to  the  jurisdiction  of  the  judges  of  this  cour 
such  order.  The  application  is  made  here,  a 
the  county  or  district  where  the  action  is  pen 
it  is  conceded  that  the  judges  of  the  district 
in  that  county  and  that  application  has  beei; 
them  and  refused. 
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Section  7779  Rev.  St.  1913,  provides  that  attachment 
under  the  preceding  section  "may  be  granted  by  the 
court  in  which  the  action  is  brought,  or  by  a  judge  there- 
of, or  by  the  county  judge  of  the  county,"  and  in  Reed, 
Jones  &  Co.  i>.  Bagley,  24  Neb.  332,  ii  was  decided 
that,  when  the  county  judge  granted  an  attachment  in 
an  action  brought  in  the  district  court,  "it  will  be 
presumed  *  "  "  that  the  judge  of  the  district  court 
was   absent  from    such  county." 

In  the  opinion  it  is  said:  "It  will  be  presumed  that 
the  judge  of  the  district  court  was  absent  from  Cedar 
county  when  the  application  for  the  attachment  was  made 
to  the  county  judge  for  that  county,  and  that  the  order 
for  the  attachment  was  duly  made  by  the  judge  of  Cedar 
county.  The  authority  conferred  upon  county  judges,  in 
cases  where  the  debt  is  not  due,  is  for  the  purpose  of 
preventing  a  failure  of  justice."  In  such  case,  unless 
the  attachment  is  allowed  when  applied  for  when  the 
action  is  begun,  it  may  be  entirely  ineffective,  and 
hence  "the  ends  of  justice"  require  that  the  application 
be  heard  at  once.  To  meet  this  requirement,  if  the 
judges  of  the  court  having  jurisdiction  of  the  action 
cannot  be  reached,  the  county  judge  may  act  for  them  in 
this  preliminary  matter,  but  the  county  judge  cannot  act 
if  the  judges  of  the  district  court  can  be  reached.  With 
this  construction  of  that  statute  before  them,  the  legis- 
lature used  the  same  language  in  the  amendment  of  1911 
— and  must  have  considered  that  this  amendment  would 
be  -similarly  construed.  The  fact  that  by  the  provision 
of  the  Constitution  this  court  has  no  original  jurisdiction 
in  such  an  action  adds  great  force  to  this  conclusion. 
The  statute  in  question  confers  the  same  duty  and  the 
same  authority  upon  the  county  judge  that  it  does  upon 
the  judges  of  this  court.  We  then  have  no  more 
jurisdiction  in  such  a  case  than  the  county  judge 
has.  It  is  incredible  that  the  .legislature  could 
intend  that,  when  a  ease  was  pending  in  the  district 
court  and  the  judgeB  of  that  court  were  present,  the 
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county  judge  could  interfere  and  make  orders  allowing 
attachment,  fixing  the  amount  of  property  that  could  be 
attached,  and  the  amount  of  bond  to  be  given.  If  the 
legislature  did  not  intend  that  the  county  judge  should 
have  such  powers,  it  was  not  intended  that  judges  of 
this  court  should  have.  The  provision  is  precisely  the 
same  in  regard  to  both.  The  dictum  in  Calvert  v.  State, 
34  Neb.  616,  is  disregarded. 

We  conclude,  therefore,  that  neither  the  county  judge 
nor  the  judges  of  this  court  can  allow  an  attachment  in 
an  action  pending  in  the  district  court  when  a  judge  of 
that  court  is  present  in  the  county  where  the  action  is 
pending,  and  is  capable  of  acting. 

The  application  is  • 

Denied. 
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Benjamin  S.  Baker,  appellant,  v.  Habley  G.  Moorhead, 

APPELLEE. 

Filed  October  18,  1919.    No.  21245. 

1.  Constitutional  Law:  Constitutional  Convention:  Election  of  Mem- 
bers. The  words,  "The  convention  shall  consist  of  as  many  mem- 
bers as  the  house  of  representatives,  who  shall  be  chosen  in  the 
same  manner,"  contained  in  section  2,  art.  XV,  Constitution,  pro- 
viding for  the  election  of  members  to  a  constitutional  convention, 
refer  to  the  manner  of  electing  representatives  provided  for  in  the 
Constitution,  and  a  statute,  which  provides  for  nomination  of  mem- 
bers to  a  constitutional  convention  by  petition  only,  and  which  is 
in  other  respects  unlike  the  general  law  relating  to  primaries  and 
nominations  by  petition,  is  not  unconstitutional  as  changing  the 
manner  of  election. 

: : .    Nor  does  the  fact  that  the  law  under  con- 


2. 


3. 


sideration  provides  for  election  of  members  of  the  convention  at  a 
special  election,  whereas  representatives  are  required  by  the  Con- 
stitution to  be  elected  at  a  general  election,  amount  to  a  change 
of  manner. 

:  :  .  Section  13,  art.  XVI,  Constitution,  provid- 
ing that  officers  "by  the  Constitution  or  laws  made  elective  by  the 
people"  shall  be  elected  at  a  general  election,  provided  for  in  the 
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Constitution,  was  not  intended  to  and  does  not  include  members  of 
_  a  constitutional  convention. 

4.  — :  Provisions  for  Constitutional  Convention:  Construction. 

The  general  rule  that  the  provisions  of  a  Constitution  will  be  con- 
strued as  mandatory,  rather  than  directory,  does  not  apply  with 
the  same  strictness  to  provisions  of  the  Constitution  providing  for 
future  constitutional  conventions,  as  it  applies  to  other  parts  of  the 
Constitution. 

5.   :    Provisions  for  Revision:    Construction.     A  construction 

of  a  provision  of  the  Constitution  which  would  make  difficult  or 
impossible  any  fair  and  just  method  of  revising  it  will  not  be 
adopted  by  the  courts. 

Appeal  from  the  district  court  for  Douglas  county: 

%■•  Alexandeb  C.  Troup,  Judge.    Affirmed. 

I 

g       •  Baker  &  Ready  and  John  P.  Breen,  for  appellant. 

j*  Abel  V.  Shotwell  and  W.  W.  Slabaugh,  contra. 

$  Anson  H.  Bigelow  ancl  C.  A.  Sorensen,  amid  curia. 


T  Cornish,  J: 


Action  to  enjoin  the  election  commissioner  in  Douglas 
county  from  proceeding  under  chapter  196,  Laws  1919, 
providing  for  the  election  of  delegates  to  a  constitutional 
convention,  on  the  ground  that  the  law  is  unconstitution- 
al. From  a  judgment  on  sustaining  the  demurrer  to  the 
petition,  plaintiff  appeals. 

Chapter  196,  unlike  the  general  law  for  primary 
elections  and  nominations  of  candidates,  provides  for  the 
nomination  of  delegates  to  the  convention  by  petition 
only,  without  party  designation,  on  printed  ballot.  It 
requires  the  signatures  of  five  per  cent,  of  the  electors  j 

in  each  district  and  verification  by  oath  of  five  of  them ; 
whereas,  under  the  general  law,  in  its  application  to 
representatives,  not  more  than  200  signers  to  a  petition,  i 

nor  such  verification,  is  required. 

It  is  contended  that  these  changes  from  the  general  | 

law  render  the  law  unconstitutional  as  violative  of 
section  2,  art.  XV,  Constitution,  providing  for  the  election 
of  members  to  a  constitutional  convention,  which  con- 
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tains  these  words:  "The  convention  shall  coi 
many  members  as  the  house  of  representa 
xhall  be  chosen  in  the  same  manner,"  etc.  It 
that  this  provision  of  the  Constitution  is  i 
not  directory,  and  that  the  law  under  coi 
violates  it  in  that  the  members  are  to  be  cl 
manner  different  from  that  of  choosing  meml 
house  of  representatives. 

In  construing  Constitutions,  the  same  as 
written  instruments,  the  main  inquiry  is:  Wh 
intent?  In  Barkley  v.  Pool,  102  Neb.  799,  we  f 
general  rule  is  that  constitutional  provisions 
construed  as  mandatory,  unless,  by  express  pi 
by  necessary  implication,  a  different  in1 
manifest."  The  main  reason  for  this  rule 
Constitutions  the  sovereign  power  itself  spe; 
laying  down  rules  which,  for  the  time  at  lei 
control  alike  the  government  and  the  goveri 
an  instrument  of  a  solemn  and  permanent 
laying  down  fundamental  maxims,  and,  ore1 
not  supposed  to  concern  itself  with  mere  rule 
in  unessential  matters.  Its  directions  are  li 
intended  as  mandates,  except  in  cases  whe 
construction  would  be  so  unreasonable  that 
apparent  that  such  was  not  the  intent.  Agi 
reasonable  construction  of  a  Constitution,  il 
observed  that  those  provisions  which  have  f 
the  subjects  and  agents  of  the  state— those 
limiting  the  powers  of  the  legislature  and  of 
even  those  which  have  to  do  with  amendme 
Constitution — stand  upon  a  somewhat  tliffcre 
from  those  which  have  to  do  with  future  atteu 
sovereign  power  itself  to  draft  a  new  Constit 
Constitution-makers  of  one  generation  would  n 
intend  to  prevent  the  people  of  a  succeeding 
from  exercising  their  sovereign  right  to  alter 
their  fundamental  laws.  If  the  spirit  of  ou 
stitutions  and  republican  form  of  governmei 
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preserved,  some  orderly  and  lawful  way,  avoiding  tumult 
or  revolution,  must  exist  to  make  Constitutions  conform 
to  the  will  of  the  vast  majority  of  the  people.  As  said 
in  State  v.  Winnett,  78  Neb.  379,  387,  10  L.  R.  A.  n.  s. 
149,  the  courts  will  avoid  giving  to  a  restriction  an 
interpretation  which  "  might  result  in  prohibiting  any 
amendment,  however  it  might  be  desired  by  the  great 
mass  of  the  people.' '  In  Prohibitory -Amendment  Cases, 
24  Kan.  700,  Judge  Brewer,  in  a  case  where  a  similar 
provision  of  the  Constitution  had  not  been  followed, 
said  (p.  710) :  "The  two  important,  vital  elements  in  any 
constitutional  amendment,  are,  the  assent  of  two-thirds 
of  the  legislature,  and  a  majority  of  the  popular  vote. 
Beyond  these,  other  provisions  are  mere  machinery  and 
forms."  We  also  quote  from  Green  v.  Wetter,  32  Miss. 
650,  684:  "The  means  provided  for  the  exercise  of 
their  sovereign  right  of  changing  their  Constitution 
should  receive  such  a  construction  as  not  to  trammel  the 
exercise  of  the  right."  It. follows  that  the  provisions 
of  a  Constitution,  providing  for  the  calling  of  a  future 
convention  for  the  drafting  of  a  new  Constitution,  might 
be  construed  as  directory  or  recommendatory  merely, 
when  other  portions  of  it  would  not  be. 

With  this  in  mind,  and  also  the  rule  of  construction 
that  laws  will  not  be  construed  to  be  unconstitutional 
unless  plainly  so,  we  will  consider  what  was  intended  by 
the  above-quoted  words  of  the  Constitution.  We  are  of 
opinion  that  they  refer  only  to  the  manner  of  election 
of  representatives  that  then  prevailed  and  as  set  out  in 
the  Constitution  itself.  At  that  time  our  later  enactments, 
governing  primary  elections  and  nominations  by  petition, 
were  unknown,  and  the  words,  "chosen  in  the  same 
manner,"  could  not  have  referred  to  these  later  en- 
actments, nor  have  anticipated  present  methods  of 
nomination.  The  fact  is,  the  manner  of  elections  and  the 
manner  of  nominations  are  different  subjects  of  con- 
sideration. The  Constitution-makers  had  only  the  former 
in  mind.     They  wished  to  preserve  to   the  people  the 
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right  of  choosing  members  by  election  in  the  manner 
therein  provided — a  free  election  by  ballot ;  at  an  election 
opened  and  conducted  under  general  laws.  See  section 
22,  art.  I,  sees.  2,  3,  5,  15,  art.  Ill;  and  sees.  1-6;  art. 
VII,  Constitution.  It  is  not  to  be  presumed  from  the 
language  used  that  it  was  intended  to  place  restriction 
upon  future  legislation  of  the  kind  under  consideration.  It 
is  not  asserted  that  chapter  196  is  unwise  or  unfair  in 
its  provisions.  It  is  just  that  sort  of  an  enactment  which 
a  legislature  might  think  best  for  bringing  about  any 
changes  needed  in  the  Constitution  to  make  it  comport 
more  nearly  with  the  people 's  will. 

The  enactment  is  to  be  construed  as  mandatory,  so 
that  a  statute,  allowing  the  governor  to  appoint  members 
of  the  convention,  or  providing  that  they  shall  be  chosen 
by  the  legislature  itself,  or  in  any  manner  other  than  by 
ballot  at  a  free  election  by  all  qualified  voters  of  the 
state,  would  be  unconstitutional.  It  cannot  be  construed 
to  intend  to  prohibit  matters  of  mere  form  and  ma- 
chinery, that  the  people  may  deem  necessary  for  secur- 
ing a  fair  election  of  the  delegates  to  the  convention. 

The  law,  evidently  for  the  purpose  of  concentrating 
the  choice  of  the  people  at  the  election,  provided  that, 
if  the  number  of  candidates  equals  or  exceeds  three 
times  the  number  of  delegates  to  be  chosen,  then  a 
special  primary  election  should  be  held  and  the  number 
reduced  to  two  times  the  number  to  be  chosen ;  otherwise 
not.  It  follows  that  in  some  districts  it  may  happen 
that  three  candidates  would  appear  on  the  ballot,  and  in 
others  only  two.  It  is  urged  that  this  is  special  or  class 
legislation,  violative  of  section  15,  art.  Ill,  Constitution. 
We  think  not.  The  law  is  general  and  restricted  by  its 
terms  to  no  particular  locality;  it  operates  equally  upon 
all  of  a  group  of  objects;  it  is  based  on  a  rational 
difference  of  situation  and  is  not  a  special  law. 

The  provision  requiring  the  oath  of  five  signers  to  a 
petition  is  objected  to  as  an  impediment  and*  hindrance 
to  the  voter's  right  to  have  freedom  in  the  matter  of 
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getting  candidates  upon  the  official  ballot,  and  violative 
of  section  22  of  the  Bill  of  Bights.  We  hardly  think 
that  this  provision  is  unduly  burdensome.  It  is  in- 
tended to  prevent  spurious  petitions.  The  voter  is  still 
free  to  vote  for  whom  he  wishes  by  writing  the  name  on 
the  ballot. 

Chapter  196  also  provides  for  the  election  of  delegates 
to  the  constitutional  convention  at  a  special  and  not 
the  general  election.  The  question  is  raised  whether  this 
provision  is  not  contrary  to  section  2,  art.  XV,  Con- 
stitution, above  quoted,  and  also  to  section  13,  art.  XVI, 
Constitution,  which  provides  that  all  officers  (except 
certain  ones  named)  "by  the  Constitution  or  laws  made 
elective  by  the  people"  shall  be  elected  at  a  general 
election  therein  provided  for. 

We  are  satisfied  that,  while  in  some  cases  the  time 
of  doing  a  thing  may  be  part  of  the  manner  of  doing  it, 
ordinarily  this  is  not  the  case,  and  is  not  in  this  instance. 
Bankers  Life  Ins.  Co.  v.  Bobbins,  59  Neb  170;  Opinion 
of  the  Justices,  76  N.  H.  586. 

We  are  also  of  opinion  that  members  of  the  con- 
stitutional convention  are  not  officers  4ntended  to  be 
embraced  in  the  provisions  of  section  13,  supra.  They 
are  not  constitutional  officers  in  a  strict  sense ;  they  are 
officers  who  create  a  Constitution,  rather  than  officers 
who  are  created  by  the  Constitution.  Section  13,  read  in 
connection  with  section  14,  which  has  to  do  with  terms  of 
office,  would  indicate  that  those  provisions  have  to  do 
only  with  officers  elected  who  have  fixed  terms  of  office, 
and  should  be  elected  at  an  election  called  with  reference 
to  the  time  of  the  beginning  of  their  terms.  The 
members  of  the  convention  have  no  fixed  term  of  office, 
and,  by  the  Constitution  itself,  the  convention  may  be 
called  at  any  time  within  three  months  after  the  election 
of  its  members. 

The  drafting  of  a  new  Constitution  is  likely  to  enlist 
the  attention  of  the  entire  people  as  much  as  or  more 
than  any   proposition  that   would  come   before   them. 


i 

j 
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There  are  good  reasons  why  the  member 
elected  at  an  election,  freed  from  party  p( 
from  what  might  be  the  sinister  influences  c 
didacies,  and  freed  from  anything  that  mi 
the  attention  of  the  voter  from  those  qualifica 
in  a  member  who  is  to  perform  so  important 
We  do  not  believe  that  the  constitution-mak 
that  this  provision -of  the  Constitution  a. 
in  the  way,  to  prevent  the  legislature  from 
to  it,  at  the  time  may  seem  the  wisest  and 
The  initiative  and  referendum  amendmen' 
after  the  Constitution  of  1875  was  adopted, 
ing  upon  the  question.  Under  this  amendm 
in  the  fundamental  law,  drafted  by  a  fact! 
may  be  submitted  to  the  people  for  adopt: 
the  changes  are  radical  and  uncertain,  it 
better  to  have  them  formulated  in  a  convei 
by  all  the  people  and  after  extended  discuss 


Lizetta  K.  Tanner,  appellee,  v.  F.  L.  Fein 

PELLANTS. 
Filed  October  18,  1919.    No.  20678. 

1.  Fraudulent  Conveyances:  Conveyance  by  Parent  to 
veyance  without  fraudulent  Intent,  by  a  solvent  man 
wife  or  child,  is  presumed  to  have  been  made  In  c 
his  moral  obligation  Tor  the  support  and  maintenance 
and,  in  the  absence  of  evidence  of  a  contrary  intei 
to  have  transferred  the  entire  title,  both  legal  and  eq 
the  transaction  cannot  be  successfully  assailed  by  sv 
tors  of  the  grantor."    Hill  v.  Bchmuek,  65  Neb.  173. 

2.   :  Iktent.     The  question  of  fraudulent  inten 

sidered  as  of  the  time  when  the  conveyance  is  made, 
ence  to  the  particular  conveyance  alleged  to  have  t 
as  against  creditors. 

Appeal  from   the   district  court  for   Pli 
Geobge  H.  Thomas,  Judge.    Reversed. 

103  Neb.— 52. 
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M.  D.  Tyler  and  M.  B.  Foster,  for  appi 

H.  Halderson  and  H.  C.  Vail,  contra. 

Cobnish,  J. 

On  October  1,  1910,  the  defendant  F. 
chased  land  in  Texas  for  a  consideration  c 
ing  $2,199,33  in  cash,  and  giving  his  not 
vendor's  lien,  for  the  balance.  On  Decern 
personal  judgment  for  $8,680.39  was  ha 
in  an  action  foreclosing  the  lien.  This  a< 
jeet  to  the  payment  of  the  judgment  80 
standing  in  the  name  of  Amy  B.  Frink 
The  consideration  for  this  eighty  was  pai 
he  caused  it  to  be  deeded  to  his  daughter  1 
as  a  gift.  Under  this  deed,  recorded  a  i 
she  took  and  has  retained  possession.  It 
this  deed  was  made  to  hinder,  delay 
creditors,  and  judgment  that  Aany  B.  Frin 
said  eighty  in  trust  -for  creditors  is  pray< 

At  the  time  this  voluntary  conveyance 
Frink  to  his  daughter,  and  at  the  time  o: 
obligation,  the  basis  of  the  judgment,  Oct 
does  not  appear  that  Frink  had  other  in 
that  credit  was  extended  on  the  basis  of 
of  this  or  any  other  property.  It  woul< 
at  the  time  of  making  the  voluntary  con 
daughter,  Frink  was  possessed  of  proper 
An  equity  in  80  acres  of  land  in  Platte 
$6,700 ;  money  in  the  bank,  $2,000 ;  an  aut 
and  the  land  in  controversy,  $4,250;  mal 
$13,450.  Ordinarily  a  man  owning  $13 
property,  with  no  debts,  and  who  gives 
his  daughter  as  an  advancement  or  settlei 
could  hardly  be  said  to  make  the  gift  f< 
of  hindering,  delaying  or  defrauding  ■ 
doubt  an  exception  to  this  rule  may  aris 
that  the  gift  is  made  for  the  purpose  i 
defeating  creditors   in   Bome   more   or   1 
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enterprise  that  the  person  is  about  to  under 
Frink  owned  $9,200  above  his  indebtedness,  af 
the  property  to  his  daughter,  is  not  admitt< 
tiff,  but  in  the  brief  it  is  admitted  that  he 
time  worth  from  $3,500  to  $4,000  above  his  ii 

It  is  strenuously  insisted  by  plaintiff  that 
Frink 's  obligation  should  not  date  from  tl 
contract  was  entered  into  and  the  notes  given 
1910,  but  should  date  from  the  time  when  a 
tract  was  entered  into  for  the  purchase  of 
land,  December  23,  1908,  which  contract  p: 
the  purchase  of  the  land  in  the  name  of  F: 
and  upon  which  a  payment  of  $500  was  n 
contended  that  in  this  prior  contract  Frink  v 
party  in  interest,  and  there  is  more  or  less 
support  this  contention,  denied  by  Frink.  ] 
we  admit  this  to  be  true,  then,  while  it  i 
that  Frink  at  the  time  had  an  indebtedness  in 
of  his  notes  given  for  the  Texas  land,  i 
increase  his  assets  in  the  amount  of  the  vi 
land. 

•    In  determining  whether  his  voluntary  coi 
his  daughter   was    made    to    hinder,   delay 
creditors,  we  must  look  at  the  situation  as  i 
the  time.     The  presumption  must  be  that 
the  land,  which  he  was  buying  and  making  p 
$2,199.33  upon,  was  worth  what  he  was  pa 
He  would  hardly  anticipate  at  that  time  til 
would  be   worth   less,   or   anticipate   this    j 
$8,680.39.     The    gift    would    not    necessaril 
sumptively  make  difficult  or  impossible  the 
any  indebtedness  that  he  would  then  know 
we  can  hardly  find   fraud  intended   or  effe 
In  Hill  v.  Schmuck,  65  Neb.  173,  we  held  thi 
man  is  free,  if  done  without  fraudulent  inte: 
conveyances  of  his  property  to  wife  or  chil 

We  reach  this  conclusion  with  some  hesi 
consideration  of  evidence.    Assuming  that 
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trial  judge,  who  heard  this  case,  would  be  right  in 
finding  that  Frink's  conduct  and  method  of  doing  busi- 
ness showed  a  disposition  upon  his  part  to  cover  up 
and  hide  his  property,  so  that  it  would  not  be  accessible 
for  application  in  payment  of  his  debts,  still  it  is  diffi- 
cult to  say  that  such  disposition  would  play  any  part 
in  the  transaction  deeding  the  property  in  controversy 
to  his  daughter.  There  would  seem  to  have  been  no 
necessity  or  motive  for  it  at  that  time.  '  Neither  he  nor 
his  vendor  would  anticipate  the  present  situation — that 
he  would  lose  the  land  and  still  owe  the  major  portion  of 
the  consideration  promised. 

For  other  cases  bearing  upon  this  question,  see  Seeley 
v.  Ritchey,  76  Neb.  433;  Johnson  v*  Johnson,  36  Neb. 
700;  Adler  &  Sons  Clothing  Co.  v.  Hellmmi,  55  Neb. 
266;  Mclntyre  v.  Malone,  3  Neb.  (Unof.)  159;  Bump 
Fraudulent  Conveyances  (4th  ed.)  sees.  248,  251,  255; 
Hagerman  v.  Buchanan,  45  N.  J.  Eq.  292,  14  Am.  St. 
Rep.  732. 

The  judgment  of  the  district  court  is 

Reversed. 

Sedgwick,  J.,  not  sitting. 


Omaha  Grain  Exchange,  appellee,  v.-  National  Surety 
Company,  appellant  :  Corn  Exchange  National  Bank 

et  al.,  appellees. 

Filed  October  18,  1919.    No.  20505. 

1.  Carriers:  Bills  of  Lading:  Rights  of  Bona  Fide  Pubchaseb. 
Where  the  owner  of  goods  has  clothed  another  with  apparent  owner- 
ship through  the  possession  of  an  indorsed  bill  of  lading,  or  one 
made  out  to  bearer,  a  bona  fide  purchaser  or  pledgee  for  value  to 
whom  such  bill  of  lading  is  transferred,  or  to  whom  a  receipt  is 
transferred  that  has  been  obtained  by  means  of  the  possession  of 
the  bill  of  lading  that  shows  title  to  such  bill  of  lading  in  the 
person  transferring  the  receipt,  is  protected,  because  the  real  owner 
is  estopped  from  asserting  ownership  when  he  voluntarily  places 
the  means  within  the  hands  of  another  with  which  to  mislead 
persons  who  without  notice  advance  value  thereon. 
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2.  Subrogation:  Riqhth  of  Subett.  The  right  of  a  aurei 
rogated  to  the  righte  of  a  creditor  is  not  prejudiced 
tlon  between  creditors  aud  the  principal  that  certal 
property  shall  be  sold  and  the  proceeds  delivered  to  a 
held  to  await  the  decision  In  a  suit  to  be  brought  againi 
where,  the  suit  having  been  commenced,  the  trustee  Is  i 
and  the  fund  held  by  him  is  subject  to  the  court's  on 

3^  Principal  and  Surety:  Subrogation.  The  dismissal  by 
a  replevin  suit  against  a  defendant,  who  is  the  prluclpa 
bond,  where  the  sheriff's  return  shows  "no  property 
not  affect  the  surety's  right  of  subrogation,  and  he  is 
discharged. 

Appeal  from  the  district  court  for  Dough 
Willis  G.  Sears,  Judge.    Affirmed. 

Alvin  F.  Johnson,  for  appellant. 

Smith,  Schall  &  Howell,  contra. 

Dean,  J. 

This  suit  was  brought  by  the  Omaha  Grain 
on  a  surety  bond  to  recover  a  balance  of  $2,! 
purchase  price  of  five  cars  of  grain  separate 
the  Holmquist  Elevator  Company,  the  Vine 
Company,  and  the  Beal-Vincent  Grain  Con 
-latter  two  being,  practically  the  same  com  pan 
Ham  B.  Weekes,  doing  business  as  the  We< 
Company.  These  parties  will  be  hereinafter  r 
as  Holmquist,  Vincent,  and  Weekes,  respective! 
and  the  three  sellers  were  all  members  of  t 
Grain  Exchange,  and  to  the  exchange  the  sevc 
for  the  unpaid  purchase  price  were  assigne 
lection. 

The  exchange,  to  secure  to  the  sellers  paym 
grain  purchased  by  "Weekes  on  its  trading 
pursuant  to  its  rules,  exacted  of  him  a  bond  in 
sum  of  $10,000.  The  bond  sued  on  was  execu 
National  Surety  Company.  "VVcekes  became 
and  was  unable  to  pay  the  claims  in  controvers 
Weekes  nor  the  Weekes  Grain  Company  mat 
pearance  in   the   case  and  as  to  them  a  dc 
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entered.  When  the  taking  of  testimony  was  concluded, 
both  parties  moved  for  a  directed  Verdict,  whereupon 
the  court,  by  consent  of  the  parties,  discharged  the 
jury  and  retained  the  case  for  determination.  It  ap- 
pearing from  the  evidence  that  the  Corn  Exchange 
National  Bank  and  H.  S.  Clarke,  Jr.,  its  vice  president, 
were  necessary  parties,  they  were  by  the  court's  order 
joined  as  defendants,  and  filed  pleadings  disclosing  their 
interests  in  the  proceeds  of  the  grain. 

Judgment  was  rendered  in  favor  of  plaintiff  and 
against  Weekes  and  his  surety  for  $2,993.05,  with 
interest  from  August  10, 1916.  Defendant  Clarke,  having 
at  the  time  in  his  possession  the  proceeds  of  the  sale  of 
grain  in  question,  under  a  stipulation  "or  agreement 
entered  into  by  certain  of  the  parties  in  interest  that 
will  presently  be  noted,  was  ordered  by  the  judgment  of 
the  court  to  deliver  to  the  Corn  Exchange  National  Bank 
such  proceeds  as  he  held  in  his  hands.  The  surety  alone 
appealed. 

The  three  sellers  at  the  time  the  sale  was  made  de- 
livered the  five  bills  of  lading  to  Weekes,  and,  pursuant 
to  a  custom  of  the  exchange,  Weekes  gave  to  the  re~ 
spective  sellers  a  separate  receipt  for  each  of  the  five  bills 
of  lading  covering  the  grain  purchased.  Within  a  day  or 
two  Weekes  sold  four  of  the  cars  of  grain  to  the  Van 
Wickle  Grain  &  Lumber  Company,  to  whom  he  delivered 
the  four  bills  of  lading,  and  from  whom  he  accepted 
four  of  the  same  kind  of  receipts  for  the  bills  of  lading 
that  he  had  given  to  the  sellers.  The  receipts  are  all 
the  same  in  form.  A  copy  follows : 

1  'Omaha,  Neb.,  June  21,  1916. 

"No.  — .   Received  of  the  Weekes  Grain  Company,  of  \ 

Omaha,  Nebraska,  bill  of  lading  executed  by.  the  C.  & 
N.  W.  R.  Co.,  and  dated  at  Verdell,  Neb.,  covering  a 
car  of  wheat,  for  which  the  undersigned  agrees  to  pay 
to  the  Weekes  Grain  Company,  the  sum  of  91  cents  per 
bushel  within  seven  days  from  date  hereof,  or,  if  not 
unloaded,  will  advance  75  per  cent,  of  the  value  upon 


i 
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■■■  -    ■  ......  .     — , 

surrender  of  this  receipt.  Said  bill  of  lading  describes 
said  car  as  No.  139036.  Initials  C.  N.  W.,  capacity  49,630 
pounds.  It  is  agreed  by  us  that  the  title  to  said  bill 
of  lading  and  contents  of  said  car  shall  remain  in  the 
Weekes  Grain  Company,  or  their  assigns,  until  the 
undersigned  has  paid  the  Weekes  Grain  Company,  or 
their  order,  the  entire  purchase  price  of  said  grain  at 
said  rate.  Upon  full  payment  to  the  Weekes  Grain 
Company,  or  order,  of  said  purchase  price  as  aforesaid, 
and  the  surrender  of  this  receipt,  the  title  to  said  bill 
of  lading  and  contents  of  said  car  shall  pass  to  the 
undersigned. 

"Van  Wickle  Gr.  &  Lbr.  Co. 

(<By  E.  Thompson.' ' 

Shortly  thereafter  Weekes  procured  loans  from  the 
Corn  Exchange  National  Bank,  giving  his  notes  therefor, 
upon  which  $3,698.27  remains  unpaid.  At  the  time  the 
loans  were  made  and  as  collateral  security  therefor,  he 
gave  to  the  bank  the  four  Van  Wickle  receipts  and  the 
bill  of  lading  covering  the  remaining  car  of  grain. 

Soon  afterwards  Weekes  became  insolvent.  The 
sellers,  not  having  been  paid,  then  began  separate  re- 
plevin suits  in  the  district  court  at  Council  Bluffs,  Iowa, 
to  recover  possession  of  the  grain.  While  these  suits 
were  pending,  Van  Wickle,  not  having  paid  for  the 
grain,  because  some  of  the  parties  hereto  were  making 
claim  to  the  grain  or  the  proceeds  thereof,  began  a  suit 
in  the  district  court  for  Douglas  county,  that  is  referred 
to  in  the  record  as  an  action  of  interpleader,  making 
the  sellers  and  the  Corn  Exchange  National  Bank  and 
Weekes  parties  defendant  and  praying  for  a  disclosure 
of  their  respective  rights  to  the  grain,  if  any,  then  in  the 
possession  of  Van  Wickle. 

While  the  interpleader  suit  at  Omaha  and  the  replevin 
suits  at  Council  Bluffs  were  yet  pending  and  undeter- 
mined, the  parties  to  the  former  suit  entered  into  a 
written  agreement  which  provided  generally  that  the 
Van  Wickle  Company,  herein  referred  to  as  Van  Wickle, 
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should  sell  the  grain  and  from  the  proceeds  deliver  to 
Clarke  $3,698.27,  the  amount  remaining  due  the  bank 
on  Weekes'  notes  and  pay  the  remainder  to  the  sellers; 
that  Clarke  was  to  hold  the  money  so  delivered  to  him 
to  await  the  decision  in  a  suit  to  be  brought  against 
the  surety  on  the  bond  given  to  the  grain  exchange, 
namely,  the  present  suit.  In  case  the  surety  company 
prevailed,  it  was  provided  that  Clarke  should  deliver 
the  money  to  the  sellers  as  their  respective  interests 
should  appear.     This  provision  also  appears: 

"But  in  the  event  that  it  is  not  so  decided,  or  that 
said  Holmquist  Elevator  Company,  Vincent  Grain  Com- 
pany, and  Beal-Vincent  Grain  Company  receive  from 
said  surety  company,  either  before-  or  after  the  said 
action  has  been  commenced,  all  money  coming  to  thorn 
because  of  or  on  account  of  any  claim  against,  or  right 
in,  said  grain  or  said  $3,698.27,  then  all  rights  of  the 
Holmquist  Elevator  Company,  Vincent  Grain  Company, 
and  Beal-Vincent  Grain  Company  against  said  grain  or 
said  $3,698.27,  placed  in  the  hands  of  the  said  Clarke 
as  aforesaid,  shall  be  deemed  satisfied  and  fully  dis- 
charged," etc. 

Under  the  stipulation,  the  grain  having  been  sold  by 
Van  Wk'kle  and  the  proceeds  having  been  distributed 
pursuant  to  its  terms,  and  the  sheriff  having  returned 
the  replevin  writs  "no  property  found,"  the  replevin 
suits  were  dismissed.  The  interpleader  suit  is  still 
pending  and  awaiting  the  result  of  this  action. 

The  surety  company  argues :  "Appellant  therefore 
contended  in  the  trial  below  that  plaintiff's  assignors 
had,  by  their  own  acts,  abandoned,  released,  and  impaired 
their  rights  in  and  to  the  grain  in  question,  in  such  a 
manner  to  defeat  appellant's  right  as  surety  to  be  sub- 
rogated thereto,  upon  performing  its  obligation  as  surety 
and  paying  for  the  grain,  and  therefore  appellant  (the 
surety)  was  released  from  its  liability  pro  tanto." 

One  of  the  acts  complained  of  relates  to  the  replevin 
suits  begun  and  later  dismissed  by  the  sellers,  without 
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the  surety's  knowledge.  In  view  of  the 
point  and  of  the  sheriff's  return,  "no  ) 
we  are  unable  to  discover  wherein  defei 
diced.  No  lien  was  obtained,  and  c( 
was  abandoned.  Eickhoff  tf.  Eikenbary 
K.  C.  L.  1044,  sec.  88. 

In  effeet,  too,  the  surety  charges  th; 
referred  to  herein  defeated  its  right 
to  whatever  title  or  interest  plaintiff 
sellers,  had  in  the  grain  after  it  reiir 
(lie  losses  sustained  by  Weekes'  defa 
think  so.  The  surety  was  not  a  party 
and  of  course  is  not  hound  by  it.  The 
sale  are  properly  safeguarded.  Den 
and  insurance  charges,  and  loss  fron 
like  have  been  avoided.  All  intere 
in  court,  and  the  fund  in  dispute  is  ii 
party  to  the  suit  by  whom  it  is  he! 
court's  order.  We  are  unable  from  t 
cover  wherein  the  surety  has  been  p 
respects  noted.  The  right  of  the  suret) 
to  such  rights  as  plaintiff's  assignors 
fund,  on  payment  of  the  losses  incurn 
course,  conceded,  and  unless  such  righ 
those  of  the  bank,  then  the  surety  as 
must  prevail. 

The  question  then  is:  Who  has  the 
the  funds  now  in  the  hands  of  CI 
surety  company,  standing  as  it  does  in 
tiff's  assignors  or  the  bank  that  ir 
Weekes  ? 

The  receipts  on  which  Weekes  obi 
from  the  bank  on  the  face  are  regular. 
Tould  be  that  they  spoke  the  truth.  A 
they  would  be  presented  for  negoth 
the  recitals  thereon,  naturally  presum 
not  have  been  issued  unless  the  holdt 
of  the  bills   of  lading.     The  receipt* 
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issued  pursuant  to  section  9,  art.  6  of  the  by-laws  of 
the  exchange.  So  much  of  the  rule  as  is  here  applicable 
follows : 

"Where  a  bill  of  lading  is  transferred  and  the  party- 
receiving  the  same  issues  and  delivers  to  the  person 
surrendering  the  bill  of  lading  a  receipt  therefor,  stating 
that  the  title  to  the  grain  covered  by  said  bill  of  lading 
shall  remain  in  the  party  holding  said  receipt,  until  the 
same  is  fully  paid  for,  the  person  issuing  such  receipt 
is  hereby  prohibited  from  accepting  or  receiving  ad- 
vances on  such  bill  of  lading,  or  negotiating  the  same, 
so  long  as  the  receipt  therefor  is  outstanding. ' ' 

While  there  is  no  evidence  that  any  of  the  bank  officers 
knew  of  the  existence  of  the  rule,  nevertheless,  under 
the  circumstances,  even  if  the  rule  had  been  known  to 
the  bank,  it 'would  have  justified  the  bank's  course  of 
dealing  with  Weekes  in  the  premises.  It  has  not  been 
made  to  appear  that  the  bank  officer  who  dealt  with 
Weekes,  nor  any  person  connected  with  the  bank,  had 
notice  of  any  facts  connected  with  the  transaction  that 
would  put  a  reasonably  prudent  man  on  inquiry  respect- 
ing the  bona  fides  of  the  receipts  that  were  presented  by 
Weekes. 

Where  the  owner  of  goods  has  clothed  another  with 
apparent  ownership  through  the  possession  of  an  in- 
dorsed bill  of  lading,  or  one  made  out  to  bearer,  a  bona 
fide  purchaser  or  pledgee  for  value  to  whom  such  bill 
of  lading  is  transferred,  showing  title  to  such  bill  of 
lading,  is  protected,  because  the  real  owner  is  estopped 
from  asserting  ownership  when  he  voluntarily  places  the 
means  within  the  hands  of  another  with  which  to  mis- 
lead persons  who  without  notice  advance  value  thereon. 
It  is  obvious  that  a  receipt,  obtained  by  means  of  a 
bill  of  lading,  showing  title  to  such  bill  of  lading  in  the 
holder  of  the  receipt,  would  be  as  effective  a  means  of 
misleading  bona  fide  purchasers  or  pledgees  for  value 
as  the  bill  of  lading  itself.  Pollard  v.  Reardon,  65  Fed. 
848;     Munroe  v.  Philadelphia  Warehouse  Co.,  75  Fed. 
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545;  Commercial  Bunk  v.  Armsby  Co.,  120  Ga.  74; 
Commercial  Nat.  Bank  v.  Canal-Louisiana  Bank  &  Trust 
Co.,  239  U.  S.  520;  Mechem,  Sales,  sec.  166;  Williston, 
Sales,  sec.  425 ;  10  C.  J.  207,  sec.  276.  In  the  Pollard 
case  it  is  said:  " There  is  every  reason  found  in  the 
law  of  equitable  estoppel  and  in  sound  public  policy  for 
holding,  and  no  injustice  is  involved  in  holding,  that, 
if  one  of  two  must  suffer,  it  should  be  he  who  voluntarily 
puts  out  of  his  hands  an  assignable  bill  of  lading,  rather 
than  he  who  innocently  advances  value  thereon.' '  On 
this  point  the  Pollard  case  is  cited  with  approval  by  Mr. 
Justice  Hughes  in  the  Commercial  Nat.  Bank  case. 

We  conclude  that  the  district  court  did  not  err  in 
holding  that  the  bank  was  a  bona  fide  pledgee,  without 
notice,  of  the  collateral  given  to  it  by  Weekes,  and 
that  plaintiff's  assignors,  having  surrendered  to  Weekes 
the  bills  of  lading,  were  therefore  estopped  from  assert- 
ing title  under  the  terms  of  the  conditional  sales  to 
Weekes  as  against  the  bank.  That  the  rights  of  the 
surety  are  no  greater  than  those  of  plaintiff's  assignors 
is  obvious.  Both  parties  moved  for  a  directed  verdict, 
and,  as  herein  noted,  the  court  discharged  the  jury  and 
retained  the  case  for  determination.  Under  the  rule, 
the  findings  of  the  court  take  the  place  of  a  verdict 
on  disputed  questions  of  fact,  and  they  are  so  treated 
by  this  court  on  appeal. 

There  is  sufficient  evidence  to  support  the  findings 
and  judgment.  We  do  not  find  reversible  error,  and 
the  judgment  is  therefore 

Affiemed. 

Sedgwick,  J.,  concurs  in  the  conclusion. 
Morbissey,  C.  J.,  not  sitting. 


i 
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H  rower  t.  U  ma  lead. 


Maetih  I.  Broweb,  Admin  istratior,  appellee,  v.  Mabv 

E.  Umstead  et  al.,  vppellants. 

Filed  Octobib  IS,  1919.    No.  20450. 

Executors  and  Administrators:  Suit  to  Recover  Pbopkbty.  Equity  will 
□ot  entertain  a  suit  on  the  part  of  an  administrator  to  recover,  on 
the  ground  of  mental  Incompetency,  property  conveyed  to  some  of 
the  children  of  the  intestate,  where  there  are  no  creditors,  and  the 
only  persons  who  would  be  benefited  by  such  suit  are  the  other  chil- 
dren of  the  Intestate,  wbo  during  the  same  period  of  alleged  in- 
competency also  received  property  from  tbe  Intestate  which  they 
Still  retain. 

Appeal  from  the  district  court  for  Nance  county : 
Geobge  H.  Thomas,  Judue.    Reversed  and  dismissed. 

Albert  &  Wagner,  J.  R.  Shields,  and  W.  L.  Rose,  for 
appellants. 

Reeder  <&  Lightner,  contra, 

Aldrich,  J. 

This  is  an  action  in  equity,  instituted  by  the  plaintiff, 
who  is  the  administrator  of  the  estate  of  Margaret  Lamb, 
against  certain  heirs  of  the  estate,  to  wit,  Mary  Um- 
stead, J.  H.  Umstead,  and  Charles  B.  Lamb.  Margaret 
Lamb,  for  whom  a  guardian  was  appointed,  was  a  feeble 
old  lady  possessing  considerable  property.  Being  in 
poor  health,  she  was  desirous  of  relieving  herself  of 
responsibility  in  the  care  and  management  of  certain 
real  estate,  and  submitted  to  an  appointment  of  a  guar- 
dian for  her  own  personal  convenience. 

After  the  guardian  was  appointed,  as  the  record  dis- 
closes, and  after  he  had  acted  for  a  time,  she  became 
desirous  of  discharging  him,  and  whatever  little  busi- 
ness she  might  have  left,  to  manage  the  same  for  her- 
self. She  procured  his  discharge  in  tbe  county  court  of 
Nance  county  without  notice  to  some  of  the  children, 
John  E.  Lamb,  Mike  Lamb,  Jennie  Glen,  and  Margaret 
Randolph.  The  discharge  was  effected  in  May,  1914. 
Some  of  the  children  refused  to  recognize  the  validity 
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of  this  discharge,  and  appealed  to  the  district  court  to  _ 
have  the  guardian  reinstated.  After  the  death  of  Mrs. 
Lamb,  the  children  who  had  appealed  procured  the 
appointment  of  an  administrator,  and  he  brought  this 
action  to  set  aside  certain  transfers  of  property  made 
by  MaryLamb,  after  her  discharge  from  guardianship, 
to  these  defendants. 

The  record  shows  that  each  child  who  is  not  a  de- 
fendant, and  in  whose  interests  it  is  argued  the  ad- 
ministrator really  appears,  received  from  Margaret 
Lamb,  after  her  discharge  from  guardianship,  property 
of  considerable  value.  Although  the  suit  is  brought  in 
the  name  of  the  administrator,  the  only  parties  in  in- 
terest are  the  ones  who,  during  Margaret  Lamb's  life- 
time, and  after  the  discharge  of  the  guardian,  recognized 
her  capacity  to  transact  business  and  induced  her  to 
convey  valuable  property  to  them.  There  are  no  credi- 
tors of  the  estate,  and  the  only  ones  who  can  possibly 
have  any  interest  in  this  suit  are  the  children  who  are 
not  defendants.  But  they  have  recognized  the  validity 
of  the  discharge  from  guardianship  and  their  mother's 
ability  to  transact  business  by  receiving  property  from 
her  which  they  still  retain.  In  view  of  these  circum- 
stances, a  court  of  equity  ought  not  to  lend  its  aid  to  re- 
cover for  their  benefit  the  property  similarly  received 
by  the  defendants.     10  R.  C.  L.  694,  sec.  22. 

The  plaintiffs  are  estopped  in  a  court  of  equity  from 
seeking  to  enforce  such  a  position.  Such  a  relation  is 
unconscionable,  and  they  are  estopped  from  assuming 
it.  It  seems  quite  evident  from  the  record  that  these 
complainants  waived  every  claim,  and  any  right  that 
they  might  have  against  the  defendants,  by  obtaining 
the  same  relief  that  they  sought  to  obtain  from  the  de- 
fendants, Mary  Umstead  et  al. 

For  these  reasons,  then,  it  becomes  our  duty  to  re- 
verse and  dismiss  these  proceedings. 

Revbbsed  and  dismissed. 

Rose  and  Sedgwick,  JJ.,  not  sitting. 
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John  Rollins,  appellant,  t.  Edwin  Hopkins  et  al.,  ap- 
pellees. 

Filed  October  IS,  1919.     No.  20476. 

Mortgages:  Foreclosure:  Counterclaim:.  In  giving  the  warranty  deed 
In  question,  without  any  reservation,  the  plaintiff  created  a  charge, 
or  duty,  on  himself  by  his  own  contract'  which  he  Is  bound  to 
make  good  In  a  court  of  equity. 

Appeal  from  the  district  court  for  Knox  county :  Wil- 
liam V.  Allen,  Judge.  Affirmed. 

W.  A.  Meserve  and  T.  N.  Treat,  for  appellant. 

F.  M.  Scoblic  and  E.  A.  Houston,  oontra. 

Aldrich,  J. 

This  is  an  action  in  equity  in  the  district  court  for 
Knox  county  to  foreclose  a  mortgage  of  $475.  The  ap- 
pellee herein  appears  as  defendant  in  the  foreclosure, 
and  it  is  admitted  that  the  owner  of  the  fee  bought 
the  same  free  of  incumbrance.  The  appellee  admitted 
his  liability  on  the  note  and  mortgage  sued  upon. 
Plaintiff  represented  to  the  defendant  that  no  public 
road  existed  over  the  land  in  controversy,  of  any  charac- 
ter, and  defendant  claimed  that  the  land  at  that  time 
was  charged  with  a  public  highway  running  diagonal- 
ly from  a  northeasterly  to  southwesterly  direction  and 
that  it  was  generally  used  by  the  public.  Plaintiff  after- 
ward denied  that  such  a  road  was  ever  formed  or  was 
running  in  the  direction  claimed  by  the  defendant. 

The  record  discloses  that  this  road  was  abandoned, 
or  vacated,  some  time  in  the  year  1900;  but  again  in 
1909  a  petition  was  filed  for  the  re-establishing  or 
reopening  of  this  road  in  controversy  across  the  prom- 
ises, and  while  it  is  true  that  some  irregularities  ex- 
isted, as  appears  of  record,  yet  the  road  was  re-estab- 
lished, and  the  petition  granted,  and  it  has  been  used 
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ever  since  by  the  public  as  a  public  road  running  diag- 
onally across  the  quarter  section  involved.  The  mort- 
gage of  $475  was  given  as  a  part  of  the  purchase  price 
of  the  land. 

The  plaintiff  gave  a  warranty  deed  at  the  time  the 
mortgage  was  given,  but  did  not  in  any  way  make  the 
warranty  subject  to  any  incumbrance  whatever;  it 
being  a  straight  warranty  deed  with  no  reservations 
whatever.  The  defendant  claims  as  damages  the  sum  of 
$475  by  reason  of  the  road  running  across  the  premises, 
and  the  trial  judge  awarded  $310.20  on  this  counter- 
claim as  damages  to  defendant.  It  is  from  this  finding 
that  plaintiff  appeals.  The  issue  presented  for  decision 
is :  Was  -it  proper,  just,  and  legal  to  allow  this  counter- 
claim in  the  sum  of  $310.20? 

It  appears  of  record  that  on  April  18,  1913,  plain- 
tiff and  defendant  entered  into  a  contract  whereby,  in 
consideration  of  the  purchase,  the  plaintiff  guaranteed 
and  expressly  provided  in  the  contract  that  the  road  was 
to  be  along  the  "east  and  south  line  of  said  described 
quarter  section."  Then  it  was  the  intention  of  the 
parties,  at  the  time  of  the  contract,  sale  and  conveyance 
of  the  land,  that  there  was  no  road  running  along  from 
a  northeasterly  to  a  southwesterly  direction  diagonally 
across  the  quarter  section  involved,  and  it  also  appears 
of  record  that  after  the  transfer  had  been  made,  and  the 
mortgage  given,  and  the  deed  turned  over  to  the  de- 
fendant, there  was  a  regularly  traveled  and  established 
highway  running  in  the  direction  as  mentioned.  Then 
it  was  that  defendant  made  his  complaint  to  the  plaintiff, 
who  requested  the  defendant  to  pass  a  petition  around 
for  the  purpose  of  causing  the  road  to  be  vacated  and 
changed  along  the  section  lines.  This  the  defendant 
tried  to  do,  but  failed.  The  record  shows  that  on  April 
12,  1909,  the  petition  before  the  supervisors  to  re-estab- 
lish and  allow  this  road  was  filed,  and  the  road  was 
established  from  northeast  to  southwest,  the  same  as  it 
had  been  in  1900,  and  had  been  used  at  all  times  for 
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many  years.  Plaintiff  claims  that, 
were  paid,  the  road  is  not  a  pub) 
right,  if  any,  to  recover  for  the  i 
public  before  it  was  sold  to  defend 
tiff.  Besides,  in  equity,  he  is  not 
guaranty  as  a  nullity,  and  defendar 
terclaim  upon  it. 

The  record  and  evidence  show  < 
road  was  not  where  it  was  guaran 
fendant  declared  in  the  beginning 
that,  if  the  road  ran  diagonally  he  d 
The  guaranty  and  other  inducemcr 
tied  defendant ;  now  he  is  called  upc 
Mentations  and  guaranty  good. 

The  trial  court  in  allowing  a  for 
gage  involved,  and  in  allowing  i 
$310.20,  had  ample  evidence  to  sust 
the  same  is  just  and  equitable,  and 

Sedgwick,  J.,  concurs  in  the  con> 
Dean,  J.,  not  sitting. 


William  Beck  et  al.,  appellees, 

et  al.,  appella 

Filed  November  1,  1919.    K 

1.  Appeal:  Time:  Partition.  Wbere  the! 
In  partition  proceedings,  and  Issues  art 
a  final  decree  quieting  the  title  rendered, 
from  the  decision  on  this  question  must 
time  after  such  decree  Is  rendered.  Pet 
469. 

2.   :  :    Order  of  Confirmation 

from  an  order  of  confirmation  of  sale, 
after  the  decree  quieting  title,  does  not 
title. 

3.   :  :    Title.     And  where  the 

an  appeal  ia  upon  the  title,  and  not  upon 
an  appeal  from  the  order  of  connrmatloi 
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Appeal  from  the  district  court  for  Madison  county: 
Anson  A.  Welch,  Judge.  Appeal  dismissed. 

Harry  A.  Reese  and  Reed  <&  Gill,  for  appellants. 

M.  B.  Foster  and  Bowling,  Warner  <&  Moyer,  contra. 

Letton,  J. 

This  action  was  begun  for  the  purpose  of  procuring 
a  partition  of  certain  real  estate.  The  title  of  plain- 
tiffs to  any  interest  in  the  land  was  denied  by  defend- 
ants. The  district  court  therefore  ordered  that  hearing 
on  the  petition  for  partition  be  held  in  abeyance  until 
the  title  was  determined,  and  that  pleadings  upon  that 
issne  be  filed.  This  was  done  by  the  filing  of  an  amend- 
ed and  supplemental  petition,  and  of  separate  answers 
and  replies. 

Trial  was  had  upon  the  issue  of  title.  The  court 
found  that  plaintiffs  were  the  owners  of  an  interest  in 
the  lands,  as  they  alleged  in  the  petition,  quieted  their 
title  to  the  same,  caused  an  accounting  to  be  had  of  the 
rents  and  profits  due  them,  and  rendered  judgment  for 
the  amount  found  due.  It  also  ascertained  and  decreed 
the  respective  interests  of  defendants  in  the  premises, 
and  directed  that  the  lands  he  partitioned.  This  de- 
cree was  rendered  on  February  8,  1916.  A  commission 
was  issued  to  a  referee  to  make  partition  in  accordance 
with  the  decree.  He  reported  that  partition  could  not 
be  made  without  prejudice  to  the  owners,  and  on  May 
16,  1916,  the  land  was  ordered  sold.  On  June  29,  1916, 
an  appeal  bond  was  filed,  which  recited  the  rendition 
of  the  decree;  that  upon  a  report  of  the  referee  that 
the  lands  could  not  be  partitioned  without  damage  to 
the  estate,  the  court  ordered  them  sold;  and  that  de- 
fendants intend  to  appeal  the  ease.  The  bond  was  con- 
ditioned to  pay  the  condemnation  money  and  costs,  and 
against  waste. 

On  account  of  the  threatened  appeal,  the  referee 
took  no  action,  and  on  September  26,  1916,  plaintiffs 


834        NEBRASKA  REPORTS.     I  Vol.  103 

Beck  v.  Trapp. 

moved  the  court  to  direct  the  referee  to  sell  the  land, 
and  the  court  so  directed.  This  was  done,  and  the 
sale  was  confirmed  on  December  12,  1917.  This  ap- 
peal is  from  that  decrfee. 

Defendants  contend  that  this  appeal,  taken  after  the 
order  of  confirmation,  is  sufficient  to  warrant  a  review 
of  the  entire  case,  including  the  proceedings  to  deter- 
mine the  title,  while  plaintiffs  maintain  that  the  appeal 
upon  the  question  of  title  should  not  be  entertained, 
because  not  taken  within  the  time  limited  by  the  statute. 

The  real  controversy  in  this  action  is  upon  the  ques- 
tion of  title.  The  partition  prayed  for  is  only  incidental. 
If  the  plaintiffs  did  not  succeed  in  establishing  their 
title,  they  would  have  no  right  to  partition.  Prior 
to  1914,  the  proper  practice  as  to  appeals  in  such  cases 
was  not  clear.  In  Peterson  v.  Damoude,  95  Neb.  469, 
the  method  of  procedure  to  be  followed  in  the  case  of 
appeals  in  partition  suits  involving  issues  of  title  was 
considered,  the  former  decisions  of  the  court  were 
reviewed  and  distinguished,  and  the  proper  rule  laid 
down.  In  that  case,  as  in  this,  the  real  controversy 
was  upon  the  question  of  title,  which  depended  upon 
the  construction  of  a  will,  and  partition  was  only  in- 
cidental. An  appeal  was  taken  when  the  question  of 
title  was  determined  by  decree  and  before  partition. 
It  is  said  in  the  opinion,  after  pointing  out  that  in 
such  proceedings  there  are  three  classes  of  cases:  "The 
third  class  is  where  everything  depends  upon  the  title 
and  the  nature  of  the  title,  and  where,  when  that  ques- 
tion is  determined,  the  whole  thing  is  determined.  In 
such  case  there  can  be  no  doubt  under  the  per  curiam 
in  the  Sewall  case  that,  when  that  question  is  determined, 
such  determination  is  a  final  order,  within  the  meaning 
of  the  statute,  and  is  appealable. ' '  After  stating  the 
proceedings  and  issues  in  that  case,  the  opinion  pro- 
ceeds: "The  sole  matter  contested  was  the  construc- 
tion and  effect  of  the  will;  there  being  no  contest  as 
to  the  partition  if  the  will  is  construed  as  the  plain- 
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tiffs  contend.  Thia  brings  the  ease  within  the  third 
class  above  indicated  as  the  law  is  announced  in  Sewall 
v.  Whiton,  85  Neb.  478.  The  order  construing  the  will 
determined  the  whole  controversy.  It  follows  that 
the  order  complained  of  is  final,  within  the  meaning  of 
the  statute,  and  the  motion  to  dismiss  the  appeal  is 
overruled." 

The  decree  settling  the  question  of  title  in  the  case 
at  bar  "determined  the  whole  controversy,"  and  the 
appeal  should  have  been  taken  within  the  proper  time 
from  the  rendition  of  that  decree.  To  hold  otherwise 
would  result,  in  many  cases,  in  unjustifiable  delay.  In 
this  case  the  final  determination  was  postponed  by  the  in- 
terval of  time  elapsing  between  February  8,  1916,  and 
December  12, 1917,  a  period  of  nearly  two  years.  It  is 
to  the  interest  of  the  public  as  well  as  of  the  parties 
immediately  concerned  that  such  controversies  be  end- 
ed as  speedily  as  the  law  will  allow.  We  adhere  to 
the  rule  laid  down  in  the  Peterson  case. 

A  motion  for  a  new  trial  was  filed  on  February 
10,  1916,  and,  so  far  as  the  record  shows,  was  never 
ruled  upon.  No  attempt  seems  to  have  been  made  to 
call  this  motion  up  and  have  it  passed  upon,  and  no 
objection  was  made  on  the  part  of  the  defendants  to 
the  order  appointing  the  referee,  or  to  the  sale  or  con- 
firmation on  the  ground  that  this  motion  was  still 
pending.  Under  these  circumstances,  we  think  defend- 
ants waived  any  objection  to  the  proceedings  based 
upon  the  failure  to  rule  upon  this  motion.  The  appeal, 
not  having  been   taken  in  time,  is  dismissed., 

Appeal  dismissed. 

Sedgwick,  J.,  not  sitting. 
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Robekt  D.  O'Brien,  appellee,  v.  Omar  A.  Cook,  appel- 
lant. 

Filed  November  1,  1919.    No.  20955. 

1.  Trial:  Instructions.  The  court  properly  refused  an  Instruction 
which  stated  that  the  matters  recited  therein,  which  related  to 
only  a  part  of  plaintiff's  cause  of  action,  would,  if  believed  by  the 
Jury,  be  a  complete,  defense. 

2.  Appeal:  Damages:  Evidence.  A  statement  of  the  witness'  esti- 
mate in  giving  the  amount  of  his  damages  is  not  alone  sufficient  to 
support  a  verdict;  but  allowing  such  statement  after  evidence  of 
the  witness  of  various  items  of  damages  is  not  necessarily  preju- 
dicially erroneous,  when  the  record  shows  conclusively  that  the 
verdict  must  have  been  based  upon  the  items  of  damages  so 
proved,  and  not  of  the  incompetent  estimate  of  the  witness. 

3.  Payment:  Evidence.  If  money  has  been  placed  in  the  hands  of  a 
third  person  with  which  to  satisfy  plaintiff's  claim,  the  fact  that 
plaintiff  relied  upon  such  deposit  will  not  amount  to  a  satisfaction, 
unless  it  appears  that  the  plaintiff  agreed  to  accept  such  arrange- 
ment and  released  defendant. 

4.  Evidence:  Offer  of  Writing.  Merely  offering  a  writing  in  evi- 
dence, not  signed  by  the  party  to  be  charged,  is  not  proof  of  its 
contents. 

5.  Payment:  Evidence.  If  plaintiff  had  received  the  money  deposited, 
it  would  have  satisfied  his  claim.  Evidence  that  he  had  not  re- 
ceived the  money  was  therefore  competent. 

6.  Appeal:  Payment:  Evidence.  It  was  not  prejudicial  error  to  al- 
low evidence  tending  to  show  that  there  was  in  fact  no  money  de- 
posited for  plaintiff's  claim,  since  no  money  was  paid  him,  and 
there  was  no  competent  evidence  that  he  had  agreed  to  accept  the 
depositing  of  the  money  as  satisfaction  of  his  claim. 

7.  Depositions:  Incompetency:  Waiver.  If  no  objection  is  made  to 
a  deposition,  and  both  parties  read  therefrom  as  evidence,  neither 
party  can  thereafter  object  that  the  deposition  was  incompetent. 

8.  Fraud:  Evidence:  Sufficiency.  The  evidence  referred  to  in  the 
opinion  is  found  to  support  the  verdict. 

Appeal   from   the    district    court    for    Cass    county: 
James  T.  Begley,  Judge.    Affirmed. 

Charles  A.  Bobbins  and  C.  E.  Tefft,  for  appellant. 

D.  0.  Dwyer  and  A.  L.  Tidd,  contra. 
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Sedgwick,  J. 

This  defendant,  as  agent  for  the  Tri-State  Investment 
Company,  contracted  to  sell  to  the  plaintiff  a  section  of 
land  in  Minnesota  for  $32,655.  The  plaintiff  paid  on  the 
contract  $2,000  at  one  time,  and  at  another  $1,000,  and 
could  not  get  title  to  the  laijd  under  the  contract.  He 
brought  this  action  against  the  defendant  for  dam- 
ages, alleging  that  the  defendant  procured  him  to  enter 
into  the  contract  by  false  and  fraudulent  statements 
and  representations.  He  asked  to  recover  the  $3,000 
he  had  paid  on  the  contract,  with  interest,  and  alleged 
that,  relying  upon  the  contract,  he  incurred  other  dam- 
ages, for  which  he  sought  also  to  recover.  The  de- 
fendant answered  alleging  a  general  denial  of  fraud 
on  the  part  of  the  defendant;  and  that  the  plaintiff 
had  a  valid  contract  with  the  investment  company  de- 
scribed in  the  petition,  and  "had  a  just  claim  and  cause 
of  action  against ' '  a  certain  crther  agent  of  the  company 
and  against  the  company  itself ;  and  that  there  had  been  a 
1  'full  compromise  and  settlement"  of  his  cause  of  action 
through  certain  transactions  with  the  investment  com- 
pany and  others.  There  was  a  verdict  and  judgment 
in  favor  of  the  plaintiff  for  $5,198.57,  and  the  defend- 
ant has  appealed. 

The  land  was  owned  by  a  woman  in  the  East,  and 
the  investment  company  had  no  salable  title  in  the 
land.  The  evidence  was  conflicting  as  to  the  statements 
and  representations  made  by  the  defendant  in  procuring 
the  contract.  The  plaintiff  and  his  wife  and  daughter 
testified  positively  to  the  alleged  representations  of 
the  defendant.  This  evidence  was  denied  by  the  defend- 
ant, and  possibly  some  discredit  was  thrown  upon  the 
testimony  of  plaintiff  by  another  agent  of  the  companv 
and  perhaps  some  other  witnesses.  But  as  the  plaintiff 
dealt  with  the  defendant  and  relied  upon  him  so  far 
that  he  advanced  this  money  before  receiving  any  title 
or  any  satisfactory  evidence  of  title,  and  in  view  of 
other  circumstances  in  the  case,  it  cannot  be  said  that 
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this  finding  was  without  sufficient  support  in  the  testi- 
mony. 

The  defendant  complains  of  the  refusal  of  the  court 
to  give  the  jury  an  offered  instruction  in  which  it  was 
said  that  the  defendant  would  not  be  liable  to  the 
plaintiff  if  they  found  "that  plaintiff  was  informed 
while  on  the  land  in  controversy  that  it  was  owned 
by  a  lady  in  the  East."  The  $2,000  had  been  paid  by 
the  plaintiff  relying  upon  these  representations  before 
he  was  "on  the  land,"  and  therefore  the  instruction 
would  have  been  erroneous,  if  given. 

The  defendant  requested  instructions  to  the  effect 
that  he  would  not  be  liable  for  expressions  of  opinion 
or  belief  as  to  what  the  company  would  do  in  complet- 
ing the  contract;  but  this  point,  so  far  as  it  is  applicable 
in  this  case,  appears  to  have  been  covered  by  the 
instructions  given  by  the  court. 

As  an  element  of  damage,  the  plaintiff  alleged  and 
testified  that,  relying  upon  the  purchase  of  the  land 
in  question,  he  disposed  of  his  farming  interests  in 
Nebraska,  and  was  prevented  from  farming  the  coming 
season,  and  was  damaged  in  at  least  the  sum  of  $2,000. 
The  defendant  requested  the  court  to  instruct  the  jury 
that  the  evidence  was  not  sufficient  to  entitle  the  plaintiff 
to  recover  damages.  The  plaintiff  was  asked  the  ques- 
tion: "You  may  state,  Mr.  O'Brien,  from  your  knowl- 
edge of  what  you  had  been  doing  upon  the  farm  the 
years  before  and  at  this  time,  what  your  damages  were 
for  the  season  of  1912,  from  being  without  a  farm  to 
cultivate."  This  was  objected  to  as  incompetent,  ir- 
relevant, and  immaterial;  no  proper  foundation  laid. 
The  objection  was  overruled,  and  he  answered:  "Why, 
to  the  best  of  my  knowledge  I  was  damaged  about 
$2,000."  It  is  objected  that  "what  one  'estimates'  or 
'calculates'  or  'thinks'  is  not  proper  evidence  of  dam- 
ages." It  may  be  conceded  that  this  answer  of  the  wit- 
ness alone  would  not  be  a  sufficient  basis  for  estimat- 
ing  damages.      The    defendant's    cross-examination  of 
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the  witness  was  not  extensive.  It  appears  to  have  been 
carefully  calculated  to  avoid  showing  actionable  elements 
of  damage ;  but  it  does  appear  from  the  cross-examina- 
tion that  the  plaintiff,  relying  upon  this  contract  of 
purchase,  went  to  Minnesota,  taking  ten  horses  with  . 
him  and  other  property;  that  the  defendant  paid  at 
least  a  part  of  the  plaintiff's  expenses  while  there.  "When 
this  question  was  first  asked,  the  court  sustained  the 
objection.  The  plaintiff  then  testified  that  he  had  been 
farming  all  his  life;  that  he  had  four  boys  at  home  to 
help  him;  that  he  knew  from  experience  what  it  was 
worth  to  have  a  farm  to  cultivate  during  the  season; 
that  he  had  farmed  240  acres  during  the  past  season, 
and  since  1912.  It  appears  that  the  jury  did  not  rely 
upon  the  plaintiff's  estimate  that  these  damages  amount- 
ed to  $2,000.  The  record  shows  that  they  did  not  allow 
more  than  $700  or  $800  for  these  damages.  The  jury  must 
have  estimated  that  the  expense  of  removing  to  Min- 
nesota and  remaining  there  for  some  time,  and  the  loss 
of  time  of  the  plaintiff  and  his  help,  could  not  have 
been  less  than  $700,  and  we  cannot  say  from  what  we 
have  seen  in  this  record  that  the  evidence  under  the 
circumstances   will  not  support  such   a  conclusion. 

After  the  plaintiff  had  paid  the  $2,000  he  obtained 
an  abstract  of  title  to  the  land,  which  showed  that 
the  investment  company  had  no  title,  and  as  he  made 
the  further  payment  of  $1,000  afterwards,  it  is  in- 
sisted that  he  could  not  have  relied  upon  the  represen- 
tation that  the  company  owned  the  land.  The  plain- 
tiff testified  that  he  called  the  defendant's  attention  to 
the  fact  that  the  abstract  showed  that  the  company  had 
no  title,  and  that  the  defendant  assured  him  that  the 
company  had  a  deed  from  the  owner  of  the  land  which 
would  complete  the  title.  This  the  defendant  denies, 
and  the  fact  that  upon  a  former  trial  of  this  case  the 
plaintiff  upon  cross-examination  stated  certain  represen- 
tations that  the  defendant  made  to  him  after  he  had 
seen  the  abstract,  and  did  not  testify  that  the  defendant 
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stated  then  that  the  company  had  a  deed  for  the  land/ 
and  the  fact  that  the  case  upon  a  former  hearing  in 
this  court  had  been  reversed  for  a  failure  of  evidence 
upon  that  point,  it  is  contended  so  far  discredits  this 
testimony  of  the  plaintiff  that  it  should  not  have  been 
believed  by  the  jury.  The  defendant  concedes  that 
the  abstract  failed  to  show  a  title  in  the  company,  and 
that  his  attention  was  called  to  it,  and  that  nevertheless 
he  succeeded  in  obtaining  another  thousand  dollars 
payment  upon  the  contract.  The  cross-examination 
upon  the  former  trial  was  not  apparently  intended  to 
assist  the  plaintiff  in  bringing  out  the  truth  as  to  the 
matter,  but  rather  was  aimed  at  confusing  the  witness. 
There  was  in  that  cross-examination  no  direct  statement 
of  the  witness  that  the  defendant  did  not  make  such 
a  representation.  The  cross-examination  avoided  chal- 
lenging the  witness'  attention  to  that  particular  fact. 
The  plaintiff  relied  upon  getting  the  land  and  paid  this 
$1,000  upon  that  reliance.  It  was  plainly  the  defendant's 
conduct  and  general  representations  that  caused  this 
reliance  of  the  plaintiff,  and  we  cannot  say  from  all  this 
evidence  that  the  jury  was  clearly  wrong  in  believing 
the  plaintiff's  evidence  that  this  statement  was  made 
by  the  defendant. 

There  was  evidence  that  an  agent  of  this  company 
had  left  with  one  Matters  money  and  property  with 
which  to  satisfy  the  plaintiff's  claim  against  the  com- 
pany, and  that  Matters  fliad  agreed  to  pay  the  money 
and  property  to  the  plaintiff.  The  defendant  made 
ja  claim  against  the  investment  company,  and  in  an  ac- 
tion against  the  company  attempted  to  garnish  this 
money  and  property  in  the  hands  of  Matters.  It  ap- 
pears that  Matters  answered  that  he  held  it  for  this 
plaintiff.  It  is  now  claimed  that  if  Matters  held  the 
money  and  property  in  trust  for  the  payment  of  the 
plaintiff's  claim,  and  the  plaintiff  had  relied  upon  the 
arrangement,  the  money  and  property  belonged  to  the 
plaintiff,   which   would   discharge  his   claim   except   as 
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against  Matters ;  but  this  would  not  necessarily  be  true. 
The  plaintiff  might  rely  upon  the  arrangement  placing 
money  in  the  hands  of  Matters  for  his  claim,  and,  un- 
less he  agreed  with  the  defendant  or  the  company. to 
release  them  and  hold  Matters,  the  faat  that  he  expected 
that  Matters  would  pay  his  claim  would  not  discharge 
his  claim  against  the  defendant  and  the  company. 
Matters  might  defend  against  the  garnishment  by  show- 
ing that  he  ought  to  pay  the  money  to  this  plaintiff, 
that  it  was  deposited  with  him  for  that  purpose,  and 
yet  that  of  itself  would  not  satisfy  the  plaintiff's  claim. 
The  transaction  might  amount  to  an  equitable  assign- 
ment of  the  money  as  security  for  plaintiff's  claim, 
and  it  appears  to  have  been  so  regarded.  It  is  contended 
that  the  plaintiff  expressed  satisfaction  with  the.  ar- 
rangement depositing  the  money  with  Matters,  and 
requested  the  defendant  to  release  his  garnishment 
proceedings;  but  this  would  merely  amount  to  saying 
that  he  expected  Matters  to  pay  his  claim,  and  that  he 
believed  that  the  release  of  the  garnishment  would 
hasten  the  payment  of  his  claim. 

It  is  further  contended  that  the  plaintiff  agreed 
with  the  defendant  that,  if  he  would  release  his  pro- 
ceeding against  Matters,  he  (the  plaintiff)  would  look 
to  Matters  only  for  the  payment  of  his  claim,  and 
that  the  defendant  did  release  his  claim  upon  that  un- 
derstanding. This  would  amount  to  the  satisfaction 
of  the  plaintiff's  claim  so  far  as  the  defendant  was 
concerned.  A  typewritten  letter  addressed  to  the  in- 
vestment company  with  the  plaintiff's  name  attached 
in  typewriting,  but  without  the  plaintiff's  signature, 
was  offered  in  evidence  by  the  defendant.  The  letter, 
after  speaking  of  the  defendant  and  others  dismissing 
their  attachment  against  the  money  supposed  to  be  in 
the  hands  of  Matters,  contains  the  statement:  "If 
they  dismiss  their  suits,  I  will  never  bother  you  any 
more  about  it.  I  will  make  my  own  settlement  with 
Mr.  Matters."     The  defendant  in  the  brief  says  that 
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the  plaintiff  "expressly  agreed  that,  if  Coon  would 
release  Matters,  he  would  look  to  Matters  only,  'and 
never  bother  you  any  more  about  it,7  "  and  refers  to 
this  typewritten  letter.  The  letter  as  contained  in  the 
record  shows  that#it  was  on  Matters'  letter  paper,  and 
of  course,  as  it  turns  out  that. Matters  never  paid 
this  money  to  anybody,  he  was  interested  in  having  the 
garnishment  proceeding  dismissed.  TJnder  such  circum- 
stances the  defendant  is  hardly  justified  in  making  these 
statements  in  a  brief,  without  showing  that  the  letter 
was  authorized  by  the  plaintiff,  and  even  without  show- 
ing that  it  was  ever  received  in  evidence.  There  ia 
no  reference  in  the  brief  to  any  part  of  the  record  that 
shows  that  this  letter  was  received  in  evidence  by  the 
court,  or  that  it  ought  to  have  been  received. 

The  defendant  complains  that  plaintiff  was  permit- 
ted to  testify  that  he  had  not  received  from  Matters  the 
money  and  property  which  Matters  had  promised  to 
pay  him.  Of  course,  on  the  theory  that  he  had  not 
released  the  defendant  from  liability  to  him,  it  was  in- 
cumbent upon  the  plaintiff  to  show  that  he  had  not  re- 
ceived the  money  from  Matters,  or  any  other  source,  and 
this  evidence  would  be  competent.  The  contention  that 
the  defendant  was  prejudiced  by  admitting  Matters' 
testimony  that  he  had  been  defrauded  by  Towne,  and 
therefore  that  he  did  not  owe  the  money,  and  other 
similar  testimony,  is  not  well  taken,  because  it  is  wholly 
immaterial  whether  Matters  had  the  monev  or  not, 
since  Matters  did  not  pay  the  money,  and  there  was 
no  evidence  that  the  plaintiff  had  agreed  to  accept 
Matters  in  lieu  of  the  defendant  and  the  investment 
company  as  his  debtor. 

The  defendant  attempted  to  impeach  Matters  by 
showing  that  he  had  been  convicted  of  a  felony  after 
his  deposition  had  been  taken  which  contained  his 
testimony.  In  the  plaintiff's  brief  it  is  stated  that  the 
defendant  made  no  objection  to  this  deposition  when 
it  was  offered,  and  that  the  defendant  himself  offered 
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and  read  parts  of  the  deposition  to  the  jury.  We  have 
not  found  anything  in  the  record,  nor  any  suggestions 
in  the  defendant's  brief,  refuting  these  statements. 

On  the  former  appeal  to  this  court  the  judgment 
was  reversed  because  of  insufficiency  of  evidence  in 
regard  to  the  second  payment  of  the  thousand  dollars. 
Upon  the  second  trial  this  evidence  was  supplied,  and 
we  do  not  find  that  the  alleged  errors  pointed  out  and 
discussed  in  the  briefs  are  of  such  a  character  as  to 
require  a  reversal. 

The  judgment  of  the  district  court  is 

Affirmed. 
Aldrich,  J.,  concurs  in  the  conclusion. 

Cornish,  J.,  dissents. 

Kose,  J.,  not  sitting. 


John  M.    Bennett,   appellee,  v.  Aseph   W.    Winegar, 

APPELLANT. 
Piled  November  1,  1919.    No.  20430. 

1.  Mortgages:  Application  fob  Deficiency  Judgment.  An  applica- 
tion for  a  deficiency  judgment  that  is  treated  as  a  continuation  of 
the  original  mortgage  foreclosure  action  does  not  come  within  the 
meaning  of  section  8257,  Rev.  St.  1913,  which  provides  that  such 
proceeding  must  first  be  authorized  by  the  court. 

2.  Names.  Under  the  rule  of  idem  sonans,  the  name  "Asa  W.  Wine- 
gar," when  used  in  a  notice  of  service  by  publication  in  a  fore- 
closure action,  is  sufficient  to  confer  jurisdiction  upon  the  court 
to  determine  the  rights  of  one  whose  real  name  is  "Aseph  W. 
Winegar." 

Appeal  from  the  district  court  for  Lancaster  county: 
Willabd  E.  Stewart,  Judge.  Affirmed. 

E.  J.  Clements  and  A.  L.  Chase,  for  appellant. 

Fawcett,  Mockett    &  Walford  and  W.  T.  Thompson, 
contra. 


'■t 


844  NEBRASKA  REPORTS.  [Vol.  103 

Bennett  v.  Winegar. 

Dean,  J. 

This  is  an  application  to  recover  a  deficiency  judgment 
in  a  foreclosure  case  on  a  second  mortgage,  owned  by 
plaintiff;  the  first  mortgage  and  costs  only  having 
been  paid  from  the  proceeds  of  the  sale  under  execution 
of  the  mortgaged  real  estate.  In  this  proceeding  plain- 
tiff recovered  "$1,821.74  as  a  deficiency  judgment." 
Defendant  Winegar  appealed. 

These  are  the  facts  in  brief :  In  July,  1913,  Edward 
P.  Bennett  was  the  owner  of  the  real  estate  in  suit, 
on  which  the  Security  Investment  Company,  herein- 
after called  the  company,  held  a  first  mortgage  of 
$3,000,  and  John  M.  Bennett  held  a  second  mortgage 
of  $1,500.  In  the  same  month  A.  W.  Winegar  bought 
the  real  estate  from  Edward  P.  Bennett,  and  as  a 
part  of  the  purchase  price  Winegar  assumed  and 
agreed  to  pay  both  mortgages,  but  failed  to  do  so. 
Soon  thereafter  Winegar  left  the  state  and  became  a 
resident  of  Colorado.  In  May,  1914,  John  M.  Bennett 
began  a  suit  to  foreclose  his  second  mortgage,  but 
did  not  make  the  company  a  party.  Service  in  that 
case  was  had  on  Winegar  by  publication.  In  Septem- 
ber following  the  company  began  a  separate  action  to 
foreclose  its  first  mortgage.  Later  the  actions  were 
consolidated,  tried  together,  and,  the  priority  of  liens 
being  established,  the  mortgaged  property  was  sold 
by  the  sheriff  under  execution,  and,  as  noted,  the  first 
mortgage  lien  and  costs  only  were  satisfied.  Subse- 
quently John  M.  Bennett,  having  recovered  no  part  of 
his  mortgage  debt,  began  an  independent  action  against 
Winegar  to  recover  a  deficiency  judgment;  personal 
service  being  obtained  on  him  in  Lancaster  county.  Wine- 
gar moved  to  have  the  suit  transferred  from  the  equity 
to  the  law  docket.  His  motion  was  overruled,  the  court 
properly  treating  the  proceeding  as  a  continuation  of 
the  original  foreclosure  case. 

Defendant  Winegar  contends  that  in  view  of  section 
8257,  Rev.  St.  1913,  Bennett  could  not  maintain  an  in- 
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dependent  action  for  the  recovery  of  a  deficiency  judg- 
ment without  leave  of  court;  but  the  court  having 
treated  the  proceeding  as  a  continuation  of  the  original 
foreclosure  case,  we  think  his  objection  is  without  merit. 

Defendant  also  argues  that  the  notice  of  the  fore- 
closure suit  by  John  M.  Bennett  was  .  defective,  in 
that  the  published  notice  named  "Asa  W.  Winegar' 9 
as  a  defendant.  He  maintains  that  his  name  is  not 
"Asa,"  but  "Aseph,"  and  that  the  court  did  not  there- 
fore acquire  jurisdiction  to  foreclose  him  of  his  rights. 
Considerable  testimony  was  taken  on  this  point,  but 
it  seems  to  be  clearly  established  that  in  his  boyhood 
days  and  young  manhood  Winegar  was  known  as  "  Asa." 
It  was  disclosed  that  his  name  appeared  in  the  city 
directory  for  1915  as  "Asa."  In  his  answer,  in  the 
present  proceeding,  in  which  he  appeared  generally,  and 
in  a  motion  filed  by  him,  his  name  appears  in  the  caption 
as  "Asa."  The  answer  refers  to  him  repeatedly  by 
that  name.  While  the  court  found  specifically  that 
his  real  name  was  "Aseph,"  we  do  not  count  this  a 
matter  of  importance,  because  the  difference  in  the 
pronunciation  of  "Asa"  and  "Aseph"  is  so  slight  that 
one  can  scarcely  tell  from  the  pronunciation  which 
name  the  speaker  is  using.  We  see  ho  reason  why  the 
rule  of  idem  sonans  should  not  apply  to  a  case  involv- 
ing service  by  publication.  Kuhn  v.  Kilmer,  16  Neb.  699 ; 
Clifford  v.  Thun,  74  Neb.  831,  citing  Lane  v.  Innes,  43 
Minn.  137;  19  E.  C.  L.  pp.  1334,  1335,  sees.  12,  13.  In 
Puckett  v.  Hetzer,  82  Kan.  726,  it  is  said:  "Perfect 
identity  of  sound  is  not  required. ' f  Under  the  circum- 
stances of  the  present  case,  we  do  not  think  the  varia- 
tion is  sufficient  to  void  the  service. 

Finding  no  reversible  error,  the  judgment  is 

Affirmed. 
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State,  ex  rel.  Earl  J.  Hadsell,  appellant,  v.  Frederick 

A.  Putnam  et  alv  appellees. 

Filed  November  1,  1919.    No.  21033. 

Mandamus:  Schools:  Judgment  fob  Damages.  Current  wages  earned 
by  a  school-teacher  should  be  paid  by  warrant  on  the  teachers' 
fund.  But  a  Judgment  for  damages  for  breach  of  contract  pre- 
venting the  plaintiff  from  earning  wages  in  the  former  year 
must  be  collected  by  special  levy.  Mandamus  will  not  lie  to  com- 
pel the  issuance  of  a  warrant  upon  the  current  funds  of  a 
school  district  to  pay  such  Judgment. 

Appeal  from  the  district  court  for  Boyd  county: 
Robert  It.  Dickson,  Judge.  Affirmed. 

Burkett,   Wilson   &    Brown,   for   appellant. 

F.  A.  Putnam,  C.  M.  Ball,  Jr.,  and  J.  N.  Fuller,  contra. 

Aldrich,   J. 

Plaintiff  was  employed  by  the  defendant  school  dis- 
trict as  superintendent  of  its  schools.  The  district  hav- 
ing refused  to  pay  him,  he  began  an  action  against  the 
district  and  recovered  a  judgment,  and  he  is  now  a  regu- 
lar judgment  creditor  of  the  district.  This  action  in 
mandamus  was  commenced  by  him  to  compel  the  board 
of  education  of  defendant  district  to  issue  a  warrant  on 
the  general  fund  of  the  district  in  satisfaction  of  his 
judgment.  Defendant  demurred  to  his  petition  and  it 
was  sustained,  and  plaintiff  appealed. 

The  law  of  this  state  is  that  a  teachers'  fund  con- 
stitutes what  is  known  as  a  "continuing  fund,"  and 
teachers'  wages  become  a  charge  upon  this  fund,  wheth 
er  there  is  any  money  in  the  treasury  or  not.  State  v. 
Gardner,  79  Neb.  101.  But  section  6464,  Eev.  St.  1913, 
provides : 

"Whenever  any  judgment  shall  be  obtained  in  any 
court  of  competent  jurisdiction  in  this  state  for  the 
payment  of  a  sum  of  money  against  any  county,  town- 


I: 


i 


• 


Vol.  103]        SEPTEMBER  TEEM,  1919.  84T 

«^— ^w^^»^— ^— ^m^m^m^^^m^^^^m  ■»■■■■■■■  -   |l  .■■!■■»»■■  ■         ■■    ■■       —  ■   i    — w^ ^ — — — ^i^b^^m^ 

State,  ex  rel.  Hadsell,  v.  Putnam. 

ship,  school  district,  road  district,  town  or  city  board  of 
education,  or  against  any  municipal  corporation,  or 
when  any  such  judgment  has  been  recovered  and  now 
remains  unpaid,  it  shall  be  the  duty  of  the  county 
board,  school  district  board  of  education,  city  council 
or  other  corporate  officers,  as  the  case  may  require, 
to  make  provisions  for  the  prompt  payment  of  the 
same." 

Section  6465  provides :  "  If  the  amount  of  revenue  de- 
rived from  taxes  levied  and  collected  for  ordinary  pur- 
poses shall  be  insufficient  to  meet  and  pay  the  current 
expenses  for  the  year  in  which  the  levy  is  made,  and 
also  to  pay  the  judgment  remaining  unpaid,  it  shall 
be  the  duty  of  the  proper  officers  of  the  corporation, 
against  which  any  such  judgments  shall  have  been  ob- 
tained and  remain  unsatisfied,  to  at  once  proceed  and 
levy  and  collect  a  sufficient  amount  of  money  to  pay 
off  and  discharge  such  judgments.' f 

The  tax  is  to  be  levied  and  collected  "in  the  same 
manner  and  at  the  same  time  provided  by  law  for  the 
collection  of  other  taxes.' '  Section  6466.  The  statute 
distinguishes  between  "current  expenses"  and  "the 
special  tax  herein  provided  for,  for  the  payment  of 
judgments. ' 9 

Section  6468  provides  for  mandamus  to  compel  the 
officers  "to  so  levy  and  collect  the  tax  necessary  to 
pay  off  such  judgment  *  *  #*  after  request  made 
by  the  owner  or  any  person  having  an  interest  therein, 

*  *  *  he  or  they  having  such  interest  may  apply 
to  the  district  court  of  the  county  in  which  the  judg- 
ment is  obtained,  or  to  the  judge  thereof  in  vacation, 
for  a  writ  of  mandamus  to  compel  the  proper  officers 
to  proceed  to  collect  the  necessary  amount  of  money 
to  pay  off  such  indebtedness,  as  provided  in  this  article, 

*  *  *  and  the  proceedings  to  be  had  in  the  premises 
shall  conform  to  the  rules  and  practice  of  the  court, 
and  the  laws  in  such  cases  made  and  provided." 
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These  statutory  provisions  make  it  plain  as  to  how 
judgments  against  a  school  district  may  be  collected; 
especially  is  this  true  when  such  judgment  is  for  dam- 
ages for  refusing  to  allow  the  plaintiff  to  earn  wages 
as  a  school-teacher,  as  in  this  case. 

Current  wages  earned  by  a  school-teacher  should 
be  paid  by  warrant  on  the  teachers'  fund,  as  was  held 
in  State  v.  Gardner,  79  Neb.  101.  But  a  judgment  for 
damages  for  breach  of  contract  preventing  the  plain- 
tiff from  earning  wages  in  a  former  year,  must  be 
collected  by  special  levy,  as  is  clearly  provided  in  the 
statutes  above  quoted.  The  district  court  was  right 
in  refusing  to  compel  the  payment  of  this  judgment 
by  warrant  on  the  current  teachers'  fund. 

Affirmed. 


Fred  C.  Kubup,  appellee,  v.  John  N.  Kilzer,  appellant. 

Filed  November  15,  1919.    No.  20181. 

Highways:  Destruction  of  Hedge:  Injunction:  Evidence.  Suit  to 
enjoin  a  road  overseer  from  cutting  down  and  removing  a  hedge, 
claimed  by  the  overseer  to  be  an  encroachment  upon  the  public 
highway.  Evidence  examined,  and  held  to  support  the  decree  of 
the  trial  court. 

Appeal  from  the  district  court  for  Seward  county: 
Edward  E.  Good,  Judge*  Affirmed* 

Thomas,  Vail  <&  Stoner,  for  appellant. 

R.  R.  Schick  and  McKillip  &  Barth,  contra. 

MOREISSEY,  C.  J. 

Defendant  appeals  from  a  decree  of  the  district 
court  for  Seward  county,  enjoining  him  as  road  over- 
seer from  cutting  down  and  removing  a  hedge  on  or 
near  the  north  boundary  line  of  a  quarter  section  of 
land   owned   by   plaintiff.    The    controlling  question  is 
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whether  this  hedge  is  an  encroachment  upon  the  public 
highway. 

Many  questions  of  law,  based  upon  the  record  of 
the  proceedings  had  in  the  opening  of  the  road,  are 
presented  in  the  briefs;  but,  having  reached  the  con- 
clusion that  the  decree  of  the  district  court  must  be 
affirmed  regardless  of  these  questions,  it  is  unnecessary 
to  discuss  or  determine  the  questions  of  law  presented. 
Plaintiff  alleges  that  the  hedge  is  along  the  line  sepa- 
rating his  land  from  the  public  highway,  and  that  defend- 
ant threatens  to  cut  it  down  and  remove  it.  Defendant 
denies  that  the  hedge  is  on  the  line,  alleges  that  it  is 
an  encroachment  on  the  public  highway,  and  claims  the 
right  to  remove  it. 

Proceedings  to  open  the  road  were  had  in  1872,  and 
from  that  time  down  to  the  present  the  public  has  con- 
tinuously occupied  and  used  a  strip  of  ground  along  the 
north  side  of  plaintiff's  land  as  a  highway.  There  is 
some  dispute  as  to  the  time  when  the  hedge  was  planted. 
The  trial  court  found  that  it  was  planted  in  1884  or 
1885,  while  plaintiff  appears  to  claim  that  there  was  a 
hedge  planted  at  an  earlier  date.  However  that  may 
be,  the  evidence  supports  the  finding  as  to  the  planting 
of  the  hedge  in  question,  and  it  fails  to  show  that 
the  public  ever  actually  used  the  land  on  which  the 
hedge  stands.  .  In  this  state  of  the  record,  the  burden 
was  on  defendant  to  show  that  the  hedge  encroached 
upon  the  highway. 

A  survey  was  made  at  the  instance  of  the  road  dis- 
trict by  a  young  man  who  had  taken  some  work  in 
civil  engineering  at  the  University  of  Nebraska,  but 
who  had  not  completed  the  requirements  for  a  degree. 
Prior  to  doing  this  work,  he  had  had  little,  if  any,  ex- 
perience as  a  practical  engineer  or  surveyor.  It  would 
serve  no  useful  purpose  to  set  out  his  testimony  at 
length.  It  has  been  reviewed  by  the  court,  and  wholly 
fails  to  show  the  definite  location  of  the  true  section 
line.     It  shows  that  he  was  unable  to  find  the  original 
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government  monument  at  the  northeast  corner  of  plain- 
tiff's land,  but  by  means  of  the  original  field  notes, 
and  by  a  monument  found  approximately  a  mile  to 
the  south  and  another  found  approximately  a  mile  to 
the  north,  he  undertook  to  relocate  the  corners  at 
plaintiff's  land.  If  this  location  could  be  accepted  as 
correct,  perhaps  we  might  say  that  plaintiff 's  hedge  is  an 
encroachment  upon  the  highway;  but  in  the  course  of 
his  testimony  the  surveyor  says  that  he  is  quite  certain 
that  the  road  was  not  originally  laid  along  the  line 
where  by  his  survey  he  undertook  to  locate  it,  and  that 
it  is  quite  possible  "that  the  original  stone  was  north 
of  the  stone  we  located.' ' 

It  is  said  in  the  brief  of  defendant  that  this  indefinite 
statement  does  not  show  whether  the  variance  is  "a 
matter  of  inches  or  yards,"  and  it  is  argued  that, 
where  the  original  monument  cannot  be  found,  it  is 
rare  that  a  surveyor  can  definitely  and  accurately  lo- 
cate the  spot  where  it  was  placed  by  the  original  sur- 
veyor. This  is  undoubtedly  true;  but  it  is  also  true 
that  "the  original  location  must  be  determined  with  a 
reasonable  degree  of  certainty,  especially  in  cases  like 
this  where  a  hedge  has  been  planted  and  permitted  to 
remain  for  more  than  thirty  years,  all  parties  appear- 
ing to  regard  it  as  standing  upon  the  line  of  the  high- 
way. 

The  evidence  fully  supports  the  decree  entered,  and 
the  judgment  is 

AlFFIRMED. 

Kose,  J.,  not  sitting. 


Emma  C.   Barrett,  appellant,  v.    Selden-Breck  Con- 
struction Company,  appellee. 

Filed  November  15,  1919.    No.  21061. 

1.  Master  and  Servant:  Independent  Contractor.  The  right  to  su- 
pervise, control,  and  direct  the  work  is  one  of  the  tests  for  de- 
termining whether  a  person  is  an  independent  contractor  or  an 
employee,  hut  It  is  not  the  sole  and  only  test. 
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2.   :  :   Workmen's  Compensation  Act.     One  who  takes 

contracts  for  cleaning  and  pointing  the  walls  of  brick  buildings, 
agreeing  to  furnish  his  own  tools,  scaffolding,  and  material,  to 
employ  his  own  help,  keep  his  own  time,  to  furnish  workmen's  com- 
pensation  insurance  for  the  workers  whom  he  employs,  who  is 
under  no  obligation  to  do  the  work  in  person,  who  is  paid  on 
weekly  estimate  50  per  cent,  of  the  value  of  the  work  done,  the 
balance  being  reserved  until  the  completion  or  acceptance  of  the 
work,  is  an  independent  contractor,  and  not  an  employee,  under 
the  workmen's  compensation  act. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.  Affirmed. 

John  M.  Betger  and  .7.  C  Kinsler,  for  appellant. 

Smith,  Si-hall  do  Hoivell,  contra. 

Letton,  J. 

This  is  an  appeal  from  a  judgment  of  the  district 
court  dismissing  an  award  made  by  the  compensation 
commissioner  to  plaintiff  on  account  of  the  death  of 
her  husband.  The  district  court  found:  "That  at  the 
time  of  receiving  the  injuries  resulting  in  his  death,  the 
said  Albert  J.  Barrett  was  a  subcontractor  under  the 
Selden-Breck  Construction  Company,  appellant  herein, 
and  was  an  independent  contractor  with  the  said  Selden- 
Breck  Construction  Company  *  *  *  in  the  con- 
struction of  the  building  upon  which  the  said  Albert  J. 
Barrett  was  working  at  the  time  the  injuries  were  re- 
ceived by  him  which  resulted  in  his  death." 

Selden-Breck  Construction  Company  was  engaged  in 
constructing  a  large  brick  building  in  Omaha,  known  as 
the    Conant   Hotel,   or  Wolf-Hiller  building. 

At  the  time  the  accident  occurred,  Barrett  was  wash- 
ing down  the  building  and  pointing  up  the  joints.  He 
was  assisted  by  a  workman  whom  he  employed.  The 
men  were  standing  upon  a  scaffold  which  was  attached 
to  the  building  by  ropes  and  pulleys.  The  scaffold  was 
about  16  feet  long,  and  the  manner  of  doing  the  work 
was  to  start  upon  the  top  of  the  building  and  wash 
down  a  section  the  width  of  the  scaffold,  or  about  16 


NEBRASKA  REPORTS. 


Barrett  v.  Seiden-Breck  Construction 


and  fell  to  the  street.  The  vice-preside; 
manager  of  the  company  testified  that 
construction  of  this  building,  Mr.  Barret 
tract  for  the  washing  down  and  pointi; 
side  brick  walls  of  the  building  when  it 
completed,  and  produced  the  followin 
"March  29tl 

"Re  Wolf-Hiller   Building. 

"Mr.  A.  J.  Barrett,  649  Franklin  A 
Bluffs,  Iowa. 

"Dear  Sir:  We  hereby  accept  your 
tion  to  clean  down  all  the  brickwork  and  i 
all  the  stone  and  terra  cotta  work  in  the 
building,  16th  &  Harney  streets,  Omi 
for  the  sum  of  four  hundred  and  no/1 
lars.  Work  to  be  started  at  once  and  to 
ward  as  rapidly  as  conditions  will  per 
to  be  made  each  week  covering  50  per  cei 
of  the  work  completed  that  week. 

"You  hereby  agree  during  the  conti 
work  done  by  yon  under  this  contract,  a 
in  connection  therewith,  to  maintain  liafr 
men's  compensation  insurance  in  a  suffie 
protect  you  and  us  from  any  liability 
account  of  injuries  suffered  by  any  of  y 
including  any  liability  or  damage  which 
virtue  of  any  statute  now  in  force  or  wl 
after  be  enacted. 

"This  letter  with  your  signature  attach 
constitute  a  contract  between  us,  it  being  u 
you  will  not  sublet  or  assign  any  portio 
without  our  written  consent. 

"Yours  very  truly, 
"Selden-Bbeck    Constbuctio 
"By  C.  R 
"Accepted  by  A.   J.    Barbett." 

Barrett  furnished  the  scaffolding,  ropes 
and  material,  such  as  mortar,  acid  and 
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work.  When  help  was  necessary,  he  employed  and  paid 
for  it  himself.  The  words  " extra  work"  used  in  the 
contract  meant  cleaning  and  pointing  a  larger  portion 
of  the  walls  of  the  building  than  described  in  the  speci- 
fications, and  if  it  was  necessary  to  remove  or  replace 
a  part  of  the  cornice,  or  broken  brick  or  stonework, 
this  was  also  '  *  extra  work. ' y 

The  superintendent  of  the  brickwork  upon  the  build- 
ing testified  that  it  was  his  duty  to  oversee  the  work,  in- 
cluding cleaning  and  pointing  of  the  walls.  The  witness 
testified  that,  if  he  saw  that  Barrett  was  doing  a 
" streaky  job,"  he  would  call  his  attention  to  it,  that 
he  had  no  authority  to  make  him  do  it  over,  it  would 
be  left  to  the  architect,  but  it  would  have  to  be  satis- 
factory before  the  work  would  be  accepted.  He  also 
testified  that  if  Barrett  had  replaced  brick,  or  done 
other  extra  work  of  that  nature,  the  superintendent 
would  inspect  it,  and  either  accept  it  or  report  to  the 
office. 

Plaintiff  insists  that  the  test  for  determining  whether 
one  person  is  the  employee  of  another,  or  is  an  independ- 
ent contractor,  is  whether  the  employer  possessed  the 
power  to  control  the  workmen  in  the  transaction  out  of 
which  the  injury  arose,  and  that  the  evidence  in  this 
case  shows  that  the  construction  company  had  full  pow- 
er at  all  times  to  inspect,  supervise,  and  control  the 
workmen,  and  the  manner  of  its  performance. 

He  argues  that  because  the  contract  provided  for 
u extra  work,"  and  it  was  shown  that  the  extra  work 
might  consist  of  removing  defective  brick,  or  stone,  or 
terra  cotta,  and  replacing  the  same  to  the  satisfaction  of 
the  principal  contractor,  or  the  architect,  and  since 
with  regard  to  such  work,  if  it  should  be  required,  Bar- 
ret would  be  under  the  direction  of  the  superintendent 
of  the  building,  the  contractor,  or  the  architect,  he  was 
a  workman  doing  piecework.  It  was  shown  that  there 
was  no  " extra  work"  of  this  nature  on  this  building. 
Moreover,  the  proof  was  that,  if  such  extra  work  had 
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been  performed,  it  would  have  been  paid  for  on  what 
is  termed  a  cost  plus  basis;  that  is,  the  cost  of  the  ma- 
terial and  labor  with  a  percentage  added  for  the  con- 
tractor's profit.  This  is  not  an  unusual  method  of  con- 
tracting even  for  large  undertakings.  It  is  a  matter 
of  public  knowledge  that  the  government  in  recent 
years  adopted  this  method  of  paying  contractors  in 
many  instances,  and  the  criticism  was  freely  made 
•that  such  contracts  were  much  to  the  benefit  of  the  con- 
tractors. The  work  which  Barrett  agreed  to  do  was 
provided  for1  in  the  specifications  for  the  building. 
The  principal  contractor,  or  the  architect,  was  to  decide 
whether  the  work  conformed  to  the  specifications,  and 
had  the  right  to  criticise  defective  work  and  suggest 
that  it  be  remedied.  Plaintiff  showed  that  the  superin- 
tendent of  the  building  often  looked  at  the  work  which 
was  being  done  to  see  that  the  work  was  all  right ;  but 
it  was  also  shown  that,  if  the  work  was  not  according 
to  the  specifications,  the  superintendent  would  call  it  to 
the  attention  of  the  contractor,  who  would  take  the 
matter  up  with  Barrett  and  see  that  the  work  was 
performed  according  to  the  contract.  It  was  also  shown 
that  the  contractor  did  not  keep  the  time  of  a  man  em- 
ployed by  Barrett  on  the  job;  that  Barrett  began  and 
quit  work  at  such  times  as  suited  his  own  convenience ; 
that  Barrett  was  paid  upon  estimates  at  the  end  of 
each  week  only  50  per  cent,  of  the  estimated  price  for 
the  work  performed  until  the  job  was  finished  and  ac- 
cepted, and  it  was  his  duty  to  insure  his  employees  un- 
der the  compensation  act. 

The  right  to  supervise,  control,  and  direct  the  work  is 
one  of  the  tests  for  determining  the  nature  of  the  rela- 
tion which  exists,  but  it  is  not,  as  plaintiff  seems  to 
contend,  the  sole  test.  The  owner  or  principal  con- 
tractor has  the  right  to  see  that  the  contract  is  being 
carried  out  in  conformity  with  the  specifications,  and 
seasonably  to  call  defects  to  the  attention  of  the  sub- 
contractor.   14  R.  C.  L.  68,  sec.  4. 
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It  is  quite  often  difficult  to  distinguish  between  the 
relation  of  employee  and  independent  contractor.  There 
is  no  one  criterion  known  to  the  law,  but  several  ele- 
ments may  enter  into  the  determination.  A  test  is 
whether  the  contract  requires  the  work  to  be  done  by 
the  particular  person  contracting,  or  whether  his  per- 
sonal services  are  not  required,  and  any  person  whom 
he  may  employ  may,  under  the  agreement,  do  the  30b. 
In  Rheimvald  v.  Builders  Brick  &  Supply  Co.,  168  App. 
Div.  (N.  Y.)  425,  a  sign  painter  who  agreed  to  paint 
signs  for  a  specific  sum,  furnishing  his  own  material  and 
doing  the  work  himself,  and  guaranteeing  the  work 
for  four  years,  was  held  by  the  compensation  commis- 
sion to  be  an  independent  contractor ;  but  on  appeal  he 
was  held,  by  a  divided  court,  to  be  an  employee.  The 
case  is  interesting  as  pointing  out  distinctions.  In  the 
opinion  of  the  court  it  is  shown  that-it  was  contemplated 
by  both  Eheinwald  and  his  employer  that  he  would  do 
all  the  work  personally,  and  he  had  no  assistants,  on 
whose  labor  he  made  a  profit.  He  personally  performed 
every  detail  of  work  for  which  he  was  paid,  and  the 
record  indicates  that  both  understood  that  full  rights 
of  control  and  direction  were  reserved  to  and  ordinarily 
exercised  by  the  employer.  "Eheinwald  really  was  a 
worker ;  the  sum  he  received  for  his  painting  was  in  an 
economic  sense  wages,  and  not  profits ;  he  had  no  helpers, 
on  whose  work  he  made  a  profit;  he  was  not  an  em- 
ployer, with  employees  whom  it  was  his  duty  to  insure 
under  the  act;  he  personally  performed  all  the  work; 
it  was  contemplated  by  the  employer  that  he  would; 
and  the  employer  had  at  least  potential  control,  direction, 
and  supervision  of  all  the  work  Eheinwald  did  at  his 
trade  for  the  respondent. '  * 

That  case  seems  to  be  the  converse  of  this.  The 
contract  is  silent  as  to  requirement  that  the  work  shall 
be  performed  by  Barrett  personally.  The  evidence 
shows  that  he  did  not  do  such  work  for  Selden-Breck 
Company  alone,  but  that  he  had  cleaned  and  pointed 
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buildings  for  other  contractors.  The  fact  that  after 
Barrett's  death  his  workman  was  paid  his  earned  wages 
by  the  contractor  is  not  of  much  moment,  since  it  is 
shown  it  was  done  because,  otherwise,  the  man  had  a 
right  to  file  a  lien  on  the  building,  and  he  had  requested 
the  payment  before  it  was  made.  Under  the  facts  Bar- 
ret was  not  a  workman  doing  piecework,  as  plaintiff 
contends. 

We  have  examined  many  decisions  of  courts  and  com- 
pensation commissions,  and  are  satisfied  that  no  one  fact 
can  be  relied  upon  as  a  test  or  criterion,  but  the  nature 
of  the  relation  must  be  determined  from  all  the  evidence. 
The  finding  and  judgment  of  the  district  court  are  sup- 
ported by  the  evidence. 

Affirmed. 

Sedgwick  and  Aldrich,  JJ.,  not  sitting. 


Elias  F.  Dancer,  appellee,  v.  Edward  P.  Meyers,  appelt- 

LANT. 

Charles  J.  Collins,  appellant,  v.  Rufus  Haney  et  al,., 

APPELLEES. 

Meyers  Land  &  Cattle  Company,  appellee,  v.  Eoy  F. 

Dancer,  appellant. 

Meyers  Land  &  Cattle  Company,  appellant,  v.  Ernest 

E.  Haupt,  appellee. 

Filed  November  15,  1919.    No.  20382. 

Boundaries:  Original  Corners:  Evidence.  A  government  resurvey  au- 
thorized by  act  of  congress  for  the  purpose  of  relocating  and  re- 
storing lost  or  obliterated  corners  is  evidence  that  the  original 
corners  are  at  the  places  relocated,  but  such  evidence  may  be 
overturned  by  more  convincing  evidence  that  the  original  corners 
were  in  fact  elsewhere. 

Appeal  from   the  district  court   for  Arthur  county: 
William  H.  Westover,  Judge.  Affirmed. 

Mitchell  £  Gantz,  for  Edward  P.  Meyers  et  al. 
Daniel  F.  Osgood,  for  Elias  F.  Dancer  et  al. 
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Rose,  J, 

Four  cases  were  consolidated  below  for  the  purpose 
of  trial,  and  there  is  an  appeal  in  each  case.  In  the  first 
case  Elias  F.  Dancer  is  plaintiff  and  Edward  P.  Meyers 
is  defendant.  They  own  adjoining  lands  in  sections  14 
and  23,  township  20,  range  38,  in  Arthur  county,  and 
are  disputing  about  the  boundary  between  their  posses- 
sions. Each  claims  the  same  strip  of  land  and  seeks 
by  his  pleadings  and  proofs  to  have  the  title  thereto 
quieted  in  himself  and  to  have  his  rights,  when  thus 
established,  protected  by  an  injunction  against  the 
other.  The  trial  court  found  generally  .  in  favor  of 
plaintiff  and  entered  a  decree  against  defendant,  who 
has  appealed. 

In  the  second  case  Charles  J.  Collins  is  plaintiff  and 
Rufus  Haney  is  defendant.  They  own  adjoining  lands 
in  sections  7  and  8,  township  20,  range  37,  in  Arthur 
county,  and  are  disputing  about  the  boundary  between 
their  possessions.  Each  claims  the  same  strip  of  land 
and  seeks  by  his  pleadings  and  proofs  to  have  his  title 
thereto  quieted  in  himself  and  to  have  his  rights,  when 
thus  established,  protected  by  an  injunction  against  the 
other.  The  trial  court  found  generally  in  favor  of 
defendant  and  entered  a  decree  against  plaintiff,  wrho 
has  appealed. 

In  the  third  case  the  Meyers  Land  &  Cattle  Company 
is  plaintiff  and  Roy  F.  Dancer  is  defendant.  They  own 
adjoining  lands  in  Arthur  county.  The  action  is  eject- 
ment for  lands  in  sections  13  and  24,  township  20,  range 
38,  and  in  section  19,  township  20,  range  37.  The  answer 
was  a  general  denial.  The  parties  waived  a  trial  by 
jury.  The  findings  and  judgment  were  in  favor  of  plain- 
tiff, and  defendant  has  appealed. 

In  the  fourth  case  the  Meyers  Land  &  Cattle  Com- 
pany is  plaintiff  and  Ernest  E.  Haupt  is  defendant. 
They  own  adjoining  lands  in  Arthur  county.  The  ac- 
tion is  ejectment  for  lands  in  section  34,  township  20, 
range  37.      The    answer  was    a    general  denial.      The 
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parties  waived  a  trial  by  jury.  The  findings  and  judg- 
ment were  in  favor  of  defendant,  and  plaintiff  has  ap- 
pealed. 

The  principal  issues  of  fact  presented  and  tried  in- 
volved the  location  of  government  corners  according 
to  the  original  survey  of  the  townships  in  1876.  These 
corners  are  necessary  to  the  defining  of  the  sections 
and  the  quarter  sections  owned  by  the  parties.  The 
corners  in  controversy  were  subjects  of  disagreement 
among  the  early  settlers,  and  the  controversy  extends 
to  present  landowners.  Under  an  act  of  congress  ap- 
proved March  3,  1909  (35  U.  S.  St.  at  Large,  p.  845, 
ch.  271)  and  amended  June  25,  1910  (36  U.  S.  St.  at 
Large,  resolution  40,  p.  884),  a  resurvey  or  retrace- 
ment  of  the  original  survey  was  made  by  government 
surveyors  in  1912  and  1913  for  the  purpose  of  relocating 
and  restoring  lost  or  obliterated  corners.  One  set  of 
litigants  contends  that  the  government  surveyors  who 
retraced  the  original  government  survey  of  township 
20,  range  37,  and  township  20,  range  38,  Arthur  county, 
found  and  restored  the  original  government  corner 
at  the  southwest  corner  of  section  16,  township  20, 
range  37,  and  at  the  southwest  corner  of  section  36, 
township  20,  range  38.  This  is  controverted  by  another 
set  of  litigants.  The  evidence  relating  to  the  location 
of  these  original  corners  is  conflicting  and  too  volumin- 
ous for  detailed  narration  in  an  opinion.  The  trial 
court  found  that  the  original  government  corner  at  the 
southwest  corner  of  section  36,  township  20,  range  38, 
Arthur  county,  was  in  fact  at  the  place  designated  by  the 
resurvey  or  retracement.  This  finding  is  challenged  as 
contrary  to  the  evidence.  Upon  a  consideration  of  all 
of  the  proofs,  however,  the  fining  Sv.oin&  to  be  correct. 
It  is  supported  by  the  result  of  the  resurvey  itself 
which,  having  been  made  by  competent  officers  under 
authority  conferred  by  an  act  of  congress,  is  evidence 
of  the  proper  relocation.  There  is  also  competent  oral 
testimony  of  government  surveyors  who  assisted  in 
restoring  the  corner,  tending  to  show   that  they  had 
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found  at  that  place  physical  evidence  of  the  original 
location,  corresponding  to  the  topographical  features 
described  in  the  original  government  field  notes.  In 
addition,  there  is  testimony  tending  to  show  that  the 
corner  as  restored  had  been  observed  before  the  sur- 
face indications  of  the  original  pits  and  mound  had 
been  obliterated.  The  findings  as  to  this  corner  are 
adopted  on  appeal  as  being  supported  by  a  preponder- 
ance of  the  evidence. 

The  trial  court,  however,  took  a  different  view  of 
the  testimony  relating  to  the  place  designated  in  the 
retracement  as  the  southwest  corner  of  section  16, 
township  20,  range  37,  and  held  that  the  original  govern- 
ment corner  was  about  80  rods  farther  east.  This 
finding  is  also  challenged.  While  the  resurvey  is  evi- 
dence tending  to  prove  that  the  corner  as  relocated  is  an 
original  government  corner,  the  contrary  may  be 
shown  by  conflicting  evidence  of  a  more  convincing 
nature.  Many  witnesses,  including  early  settlers  and 
local  surveyors,  testified  in  substance  that  they  had 
seen  the  original  government  corner  while  it  could  be 
indentified  by  the  original  pits  and  mound  made  by  the 
original  government  surveyors,  and  that  it  was  not  at 
the  place  indicated  by  the  resurvey.  The  original  loca- 
tion described  by  these  witnesses  was  found  by  the 
trial  court  to  be  the  original  government  corner.  The 
evidence  shows  further  that  it  had  been  selected  by 
many  of  the  early  settlers  as  a  starting  place  in  survey- 
ing their  homesteads,  and  that  it  has  been  generally 
recognized  since  as  a  government  corner.  The  compe- 
tent evidence  of  this  character  seems  to  overturn  the 

evidence  of  a  different  import.  The  findings  of  the 
trial  court  in  each  of  the  four  cases  consolidated  are 
found  to  be  the  proper  deductions  from  the  evidence 
and  are  adopted  as  correct.  The  government  corners 
in  dispute  are  definitely  described  in  the  decrees  and 
accompanying  plats  in  the  district  court,  and  as  thus 
established  there  is  an  affirmance  in  each  case. 

Affirmed. 
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Hammond  v.  Hammond. 

The  following  opinion  on  motion  for  rehearing  was 
filed  January  31,  1920.    Rehearing  denied. 

Per  Curiam. 

Motions  for  rehearing  overruled  and  affirmance  of  the 
judgment  in  each  case  adhered  to,  but  permission  is 
granted  to  any  party  to  a  judgment  to  apply  to  the 
district  court  to  correct  in  such  judgment  clerical  errors 
in  descriptions  of  land,  if  any  such  error  there  be. 

Rehearing  denied. 


Elizabeth  Hammond.,  appellee,  v.  William  V.  Hammond, 

APPELLANT. 
Filed  November  15,  1919.    No.  21170. 

1.  Divorce:  Decree:  Modification:  Custody  or  Child.  In  a  decree 
of  divorce,  a  provision  for  the  temporary  custody  of  a  child  until 
the  further  order  of  the  court  may  be  modified  on  motion. 

2.  Appeal:  Failure  to  Plead  Facts.  In  a  suit  in  equity,  a  decree,  re- 
sponding to  issues  fairly  raised,  fully  tried  and  properly  decided 
under  allegations  of  a  petition  filed  by  defendant,  will  not  be 
reversed  on  appeal  merely  because  plaintiff  in  the  first  instance 
failed  to  plead  facts,  the  denial  of  which  would  raise  such  issues. 

3.  Divorce:  Custody  of  Child.  In  determining  the  custody  of  an 
Infant  child,  the  best  interest  of  the  child  is  the  controlling  con- 
sideration. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.  Affirmed. 

M.  0.  Cunningham,  for  appellant. 

Sutton,  MeKenzie,  Cox  &  Harris,  contra. 

Rose,  J. 

This  is  a  controversy  over  the  custody  of  a  child  named 
William  W.  Hammond,  who  was  born  in  Omaha,  June 
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26,  1918.  Plaintiff  is  the  mother  and  defendant  the 
father  of  the  child.  The  action  is  one  for  divorce  on 
the  ground  of  extreme  cruelty.  A  decree  in  favor  of 
plaintiff  was  rendered  January  14,  1919,  and  the  custody 
of  the  child  was  committed  to  defendant's  mother, 
Katherine  Hammond,  until  the  further  order  of  the 
court.  On  motion  filed  by  plaintiff  May  20,  1919,  the 
trial  court  modified  the  original  decree  July  12,  1919, 
and  committed  the  care  and  custody  of  the  child  to 
plaintiff,  the  modification  being  in  the  following  form: 

"This  cause  came  on  to  be  heard  on  motion  of  plain- 
tiff to  modify  the  decree  as  to  the  possession  of  William 
W.  Hammond ;  and  the  court,  having  heard  the  evidence, 
and  being  fully  advised,  finds  the  plaintiff  is  entitled 
to  the  custody  and  possession  of  'said  child,  subject 
only  to  the  right  of  the  defendant  to  visit  said  child 
at  all  reasonable  times  and  places;  and  said  defendant 
be  and  he  is  hereby  ordered  to  deliver  the  custody  and 
possession  of  said  child  to  the  plaintiff." 

Defendant  petitioned  the  trial  court  July  14,  1919, 
to  set  aside  this  order,  alleging  that  it  was  entered 
without  petition  or  notice,  and  that  plaintiff  was  not 
a  proper  person  to  have  the  care  and  custody  of  the 
child.  Upon  a  trial  of  the  issues  raised  by  the  peti- 
tion and  a  denial  of  the  allegations  thereof,  the  modifi- 
cation was  allowed  to  stand  and  the  petition  of  defend- 
ant was  dismissed.  From  that  judgment  he  has  appealed. 

Defendant  argues  that  the  trial  court,  on  a  mere  mo- 
tion by  plaintiff,  without  notice,  did  not  have  jurisdic- 
tion to  modify  the  decree  by  changing  the  custody  of 
the  child.  In  the  action  for  divorce  the  record  shows: 

"The  court  finds  ever  since  said  marriage  the  said 
plaintiff  has  conducted  herself  toward  the  defendant 
as  a  faithful,  chaste  and  obedient  wife. 

"The  court  further  finds  the  defendant,  without  any 
excuse  or  provocation  therefor,  has  been  guilty  of  ex- 
treme  cruelty   toward   plaintiff. 
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"The  court  further  finds  the  plaintiff  has  not  fully 
recovered  from  her  sickness  growing  out  of  the  birth 
of  said  child,  and  for  the  present,  and  until  the  furtner 
order  of  the  court,  the  said  Katherine  Hammond  is  to 
continue  to  have  the  care  and  custodv  of  said  child." 

For  the  purpose  of  a  "further  order"  on  the  ques- 
tion of  custody,  the  case  was  pending  when  the  district 
court  modified  the  decree.  The  record  shows  on  its 
face  that  the  child  had  been  left  with  his  grandmother 
temporarily,  while  plaintiff  was  ill,  and  that  the  pro- 
vision in  respect  to  custody  was  subject  to  modification 
at  any  time.  The  grandmother  kept  the  child  on  those 
conditions.  Defendant  had  appeared  in  the  case,  and 
knew  that  jurisdiction  to  modify  the  decree  as  to 
custody  had  been  conferred  upon  and  retained  by  the 
district  court.  Rev.  St.  1913,  sec.  1606;  Everson  v. 
Everson,  101  Neb.  705.  Defendant  had  notice  of  the 
motion  through  his  attorney  of  record.  In  a  suit  in 
equity  like  this,  pending  for  the  purpose  of  determin- 
ing what  is  for  the  best  interests  of  the  child  and  of 
protecting  the  rights  of  the  mother,  if  she  should  re- 
cover her  health,  the  notice  was  sufficient. 

The  sufficiency  of  the  motion  itself  to  sustain  the 
modification  is  also  challenged,  and  in  this  connection 
it  is  insisted  that  the  statutory  procedure  requires  a 
petition,  as  distinguished  from  a  motion.  The  relief 
sought  by  plaintiff  was  specifically  pointed  out  in  her 
motion,  which  reads  thus: 

"  Comes  now  the  plaintiff  in  the  above-entitled  cause 
and  moves  the  court  to  modify  the  decree  signed  and 
journalized  on  January  14,  1919,  by  setting  aside  para- 
graph 5  of  said  decree,  and  substituting  therefor,  'That 
the  plaintiff  shall  have  the  care  and  custody  of  said 
child.'  " 

The  custody  of  the  child,  in  the  event  of  his  mother's 
recovery,  was  an  undetermined  issue  raised  by  the 
original  pleadings  in  a  case  still  pending.  For  the  pur- 
pose of  determing  that  issue,  those  pleadings  were  suffi- 


t. 


'Vol.  103]        SEPTEMBEE  TERM,  1919.  863 


Hammond  v.  Hammond. 


cient;  but,  if  a  contrary  view  were  conceded  as  a  re- 
quirement of  technical  rules  of  pleading,  defendant 
would  not  be  entitled  to  a  reversal  on  the  ground  that 
the  modification  was  sought  by  motion,  instead  of  peti- 
tion. Defendant  himself  filed  in  this  case  a  petition,  in 
which  he  pleaded  that  plaintiff  was  an  unfit  person  to 
have  the  custody  of  her  child,  and  that  the  latter  should 
remain  with  his  grandmother.  The  issues  raised  by 
a  denial  of  these  allegations  were  fully  tried,  and  there- 
fore defendant  has  not  been  deprived  of  any  right  by 
plaintiff's  failure  to  file  a  new  petition  which  would  have 
raised*  the  same  issues. 

On  the  merits  of  the  case,  who  should  have  the  cus- 
tody of  the  child?  In  contemplation  of  accouchement, 
plaintiff  went  to  a  hospital,  and  there  remained  in  dis- 
tressing helplessness  for  nearly  six  months  after  the 
child  was  born.  Defendant  had  abandoned  his  home 
with  his  wife,  and  she  was  taken  from  the  hospital  to 
the  home  of  his  father  and  mother,  where  plaintiff  and 
a  brother  of  defendant  also  lived.  There  plaintiff  was 
confined  to  her  bed  for  three  weeks,  when  she  so  far 
recovered  as  to  walk  with  crutches.  These  she  used 
for  about  two  months.  Afterwards  she  used  a  cane, 
until  she  could  eventually  walk  without  it,  though  still 
a  cripple.  It  is  established  by  unchallenged  findings  of 
the  trial  court  that  "plaintiff  has  conducted  herself  to- 
ward the  defendant  as  a  faithful,  chaste  and  obedient 
wife,"  and  that  " defendant,  without  any  excuse  or  prov- 
ocation therefor,  has  been  guilty  of  extreme  cruelty 
toward  plaintiff."  Plaintiff  left  the  home  of  her  hus- 
band's parents  and  went  to  the  home  of  her  father, 
where  the  family  consisted  of  her  father,  her  sister, 
her  brother  and  herself.  The  parents  of  the  child  are 
legally  and  properly  separated.  In  this  unhappy  situa- 
tion, the  solemn  duty  of  choosing  between  the  grand- 
mother and  the  mother  is  imposed  upon  the  court.  In 
performing  this  duty,  the  court  exercises  the  power 
of  the  state  to  act  in  the  interests  of  the  child — an  infant 
ward. 
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Society  is  interested  in  his  becoming  an  honest,  useful 
citizen.  To  this  end,  in  determining  the  question  jof 
custody,  courts  look  to  the  interests  of  the  child  himself. 
Prompted  by  love  and  a  high  sense  of  duty,  the  grand- 
mother procured  the  child  when  he  was  a  few  days  old, 
took  him  to  her  home,  and  made  him  the  object  of  her 
solicitude  and  care.  That  was  a  proper  place  for  him 
under  the  circumstances,  and  she  was  worthy  of  the 
obligations  voluntarily  assumed.  She  treated  him  as  if 
he  were  her  own  child.  Strong  attachments  grew  up 
between  them.  Separation  would  naturally  shock  the 
child  and  make  his  grandmother's  heart  ache.  *  The 
consequence  of  severing  such  ties,  and  of  depriving  the 
child  of  the  comfort  and  attention  of  one  who  took  the 
place  of  a  mother,  and  thus  created  attachments  born  of 
love  and  kindness,  is  carefullv  considered.  On  the  other 
hand,  the  love  oi  a  good  mother  is  recognized  as  an 
assurance  that  in  her  care  the  best  interests  of  her  child 
will  be  subserved.  She  has  a  natural  claim  upon  him.  To 
bring  him  into  the  world  she  lingered  in  "the  valley  of 
the  shadow  of  death. M  She  did  not  forfeit  her  rights 
by  suffering  and  misfortune,  nor  were  the  yearnings  of 
maternity  thus  suppressed.  She  is  now  able  to  care  for 
him.  If  given  his  custody,  he  will  have  as  suitable  a 
home  as  the  one  he  leaves.  His  new  surroundings  and 
prospects  will  be  equally  as  good.  At  his  age  the  shock 
of  leaving  his  grandmother  will  be  temporary.  If  the 
ties  which  bind  him  to  her  are  loosened,  he  will  form 
new  ones  with  his  mother,  which  in  the  order  of  nature 
will  last  a  generation  longer.  Plaintiff  seems  to  have 
the  better  claim.  Entertaining  these  views,  no  error  is 
found  in  the  decree  committing  to  the  mother  the  custody 
of  her  child. 

Affirmbb. 

Sedgwick  and  Aldrich,  J  J.,  not  sitting. 


Vol.  103]        SEPTEMBER  TERM,  1919.       '  865 


Janike  v.  Butler  County. 


William  Janikb,  appellant,  v.  Butler  County,  appellee. 

Filed  November  15,  1919.    No.  20986. 

1.  Taxation:  Illegal  Assessment:  Remedy.  "The  remedy  provided 
for  the  taxpayer  by  the  first  subdivision  of  section  162  (Rev.  St. 
1913,  sec.  6491)  is  available  only  when  the  property  was  wrong- 
fully assessed,  either  because  exempt  from  taxation  or  because  the 
tax  levied  had  already  been  assessed  thereon  and  paid."  Darr  t\ 
Dawson  County,  93  Neb.  93. 

2.  :   Excessive  Valuation  :    Remedy.    The  remedy  given  by  the 

first  subdivision  is  not  available  to  correct  overvaluation  of  the 
owner's  land,  caused  by  the  failure  of  the  taxing  authorities  to 
assess  separately  a  mortgage  interest  in  the  land,  and  to  deduct  the 
amount  thereof  from  the.  total  assessed  value  of  the  land.  In 
such  case  the  remedy  of  the  taxpayer,  where  the  law  provides  for 
such  deduction,  is  to  make  his  complaint  before  the  board  of 
equalization. 

Appeal  from  the  district  court  for  Butler  county: 
Edward  E.  Good,  Judge.    Affirmed. 

R.  C.  Roper  and  M.  A.  Shaw,  for  appellant. 

A.  V.  Thomas,  contra. 

Cornish,  J. 

Plaintiff,  objecting  to  the  tax  assessed  against  his  land, 
paid  the  tax  under  protest,  made  his  claim  before  the 
county  board,  and  from  the  judgment  of  that  body 
against  him,  afterwards .  affirmed  in  the  district  court, 
appeals  to  this  court. 

The  grounds  of  his  written  protest  are:  .  (1)  "The 
property  upon  which  it  (the  tax)  was  levied  was  not  lia- 
ble to  taxation;"  (2)  the  land  had  been  "twice  assessed 
in  the  same  year  and  taxes  twice  paid  thereon ;' '  (3)  there 
is  a  mortgage  on  the  property  in  the  sum  of  $3,000,  to 
the  Federal  Land  Bank  of  Omaha,  which  is  "exempt 
from  federal,  state,  municipal  and  local  taxation. " 

Conceding,  argumentatively,  that  the  Federal  Land 
Bank's  mortgage  is  exempt  from  taxation,  as  against  the 
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bank,  and  that  under  our  assessment  laws  a  mortgage 
on  real  estate  is  declared  to  be  an  interest  in  real  estate 
for  purposes  of  assessment  and  taxation,  to  be  assessed 
in  the  first  instance  to  the  mortgagee,  the  question  arises 
whether  the  plaintiff,  having  paid  the  tax  under  pro- 
test in  accordance  with  section  6491,  Rev.  St.  1913,  is 
entitled  to  a  judgment  against  the  county  for  the  amount 
of  the  taxes  so  paid.  We  think  not.  The  tax  protested 
against  was  a  tax  upon  land  owned  by  the  plaintiff.  The 
point  urged  is  that  the  amount  of  the  mortgage  on  the 
land  was  not  assessed  separately,  and  that  its  amount 
was  not  deducted  from  the  valuation  of  the  land,  so  that 
the.  plaintiff  would  only  be  called  upon  to  pay  the  tax 
upon  the  surplus  value  over  and  above  the  amount  of 
the  mortgage. 

The  first  subdivision  of  section  6491,  upon  which  plain- 
tiff bases  his  right  to  recover,  provides  for  payment  and 
recovery  of  taxes  paid  under  protest  only  in  cases  where 
the  property  is  "not  liable  to  taxation/ '  or  "has  been 
twice  assessed  in  the  same  year  and  taxes  paid  there- 
on. J '  In  the  instant  case,  the  tax  is  on  the  land  and  is 
assessed  to  the  owner.  Certainly  the  land  was  "liable 
to  taxation,"  even  though  the  mortgage  interest,  owned 
by  another  party,  was  not.  The  assessment  does  not, 
on  its  face,  purport  to  assess  the  jnortgage  interest  to 
the  plaintiff.  If,  as  a  matter  of  fact,  the  taxing  au- 
thorities have  assessed  the  plaintiff's  property  which  is 
liable  to  taxation  at  too  high  a  valuation,  or  even  though 
the  valuation  is  made  too  high  by  reason  of  the  failure 
of  the  taxing  authorities  to  make  a  deduction  on  account 
of  the  mortgage,  in  either  case,  it  would  seem  that  the 
remedy  by  suit  to  recover  a  tax  paid  under  protest  would 
not  be  applicable.  So  long  as  the  property  assessed  is 
liable  to  taxation,  or  is  liable  to  taxation  in  part,  plain- 
tiff's remedy  is  to  go  before  the  board  of  equalization, 
where  that  portion  constituting  the  overvaluation,  how- 
ever it  may  occur,  may  be  abated.  Primarily,  the  plain- 
tiff is  not  interested  in  the  taxation  of  another  person's 
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property,  and  whether  it  is  exempt  from  taxation  or  not. 
It  is  only  when  the  other  person's  property,  or  interest 
in  it*  is  assessed  to  him  that  he  is  interested.  Sub- 
division 1  of  section  6491,  supra,  in  exempting  property 
not  " liable  to  taxation,"  contemplates  only  property  of 
the  owner  which  is  exempt.  The  mortgage  interest  in 
land,  held  by  the  Federal  Land  Bank,  whether  exempt 
or  not  as  to  the  bank,  is  not  within  the  class. 

In  subdivision  2,  sec.  6437,  Rev.  St.  1913,  it  is  pro- 
vided that,  where  lands  have  been  assessed  as  entities, 
and  where  after  assessment  (as  here)  a  part  of  such  en- 
tities has  been  transferred,  it  is  the  duty  of  the  board  of 
equalization  to  make  the  proper  adjustment.  Under  this 
section,  and  where  part  of  the  tax  in  question  is  assess- 
able to  the  complaining  party,  he  should  make  his  com- 
plaint to  the  board  of  equalization.  Even  though  a  part 
of  the  tax  may  be  void  for  other  reasons,  the  remedy  in 
question  is  not  available. 

No  contention  is  made  in  the  ^  instant  case  that  the 
property  was  twice  assessed. 

For  cases  bearing  upon  the  questions  considered,  see 
Darr  v.  Dawson  County,  93  Neb.  93 ;  Davis  v.  Otoe  Coun- 
ty, 55  Neb.  677,  681 ;  Hicks  v.  Inhabitants  of  Westport, 
130  Mass.  478 ;  37  Cyc.  1184. 

For  the  reasons  above  given,  the  judgment  of  the 
district  court  is 

Affirmed. 

Rose,  J.,  not  sitting. 


Charles  W.  Sanford,  appellee,  v.  Samuel  C.  Hawthorne 

ET  AL.,  APPELLANTS. 
Filed  November  15,  1919.    No.  20590. 

Vsury.  The  sale  and  purchase  of  property  of  any  kind  at  a  trice 
clearly  beyond  its  value  as  a  condition  for  making  a  loan  and 
for  the  purpose  of  enabling  the  lender  to  obtain  more  than  the 
lawful  rate  of  interest  taints  the  transaction  with  usury. 
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Appeal  from  the  district  court  for  Lancaster  county : 
Frederick  E.  Shepherd,  Judge.  Reversed,  with  direc- 
tions. 

T.  J.  Doyle  and  Strode  <&  Beghtol,  for  appellants. 

Reese  &  Stout,  contra. 

Dean,  J. 

Plaintiff  recovered  a  judgment  for  $9,033.32  against 
defendants  Samuel  C.  Hawthorne,  R.  R.  Langley  and 
John  Wall  on  a  negotiable  promissory  note  made  by 
them  and  payable  to  plaintiff's  order.  The  note  was 
dated  October  1,  1908,  and  became  due  in  one  year.  It 
drew  10  per  cent,  interest  from  maturity  until  paid,  the 
first  year 's  interest  having  been  deducted  when  the  loan 
was  made.  Aside  from  this  no  interest  has  ever  been 
paid.    The  defense  was  usury.    Defendants  appealed. 

Following  are  the  principal  facts:  Upon  the  appli- 
cation of  Hawthorne  and  Langley,  plaintiff  agreed  to 
loan  them  $5,000  on  substantially  these  conditions: 
First,  that  they  would  get  John.  Wall  to  sign  the  note 
with  them;  second,  that  they  would  pay  the  interest  at 
10  per  cent,  for  one  year  in  advance;  and,  third,  that 
defendants  would  take  as  a  part  of  the  loan  an  assign- 
ment of  a  judgment  owned  by  plaintiff  against  a  man 
named  James  Craig,  Sr.,  for  $125.65  that  was  obtained 
on  October  4,  1898,  in  a  justice  of  the  peace  court  in 
Wahoo,  Saunders  county,  and  drawing  10  per  cent,  in- 
terest from  date  of  its  recovery.  The  judgment  was  as- 
signed at  a  valuation  of  $200  as  a  part  of  the  loan.  The 
testimony  is  not  clear  as  to  whether  the  $5,000  note  was 
signed  on  October  1,  1908,  the  day  of  its  date,  or  on 
October  14,  1908,  the  day  when  the  transaction  was 
closed.  In  view  of  the  record  we  do  not  think  this  point 
is  material.  On  October  14, 1908,  plaintiff  gave  defend- 
ants $4,300  in  cash  and  a  credit  of  $500  on  the  note  for 
one  year's  interest  in  advance  and  an  assignment  of  the 
Craig  judgment,  all  as  consideration  for  the  note  in 
question. 
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Defendants  contend  that  the  Craig  judgment  was  of 
no  value,  and  that  it  was  used  merely  as  a  subterfuge  to 
conceal  a  charge,  in  advance,  of  $700  for  the  use  of 
$4,300  for  one  year.  Respecting  this  judgment  and  on 
the  question  of  value,  plaintiff  on  the  cross-examination 
frankly  testified:  "Q.  You  did  your  best  to  collect  it? 
A.  Yes,  sir;  at  various  times.  Q.  You  never  collected 
anything  on  it !  No ;  I  never  collected  anything  on  it, 
although  I  felt  satisfied  that  it  would  be  paid,  because 
the  man  was  a  good  worker  and  a  skilful  artisan  and 
was  making  good  wages.  Q.  Will  you  swear  that  there 
was  ever  an  execution  issued  on  that  judgment,  and  that 
it  went  into  the  sheriff's  hands!  A.  Yes,  sir.  Q.  Do 
you  know  when!  A.  October  2,  1903,  was  the  issuance, 
and  October  10,  1903,  was  the  return  of  the  execution. 
It  had  been  placed  in  the  hands  of  J.  E.  Webster,  sheriff, 
and  returned  October  10,  1903.  Q.  And  returned  'no 
property  found?'  A.  Yes,  sir.  Q.  That  is  the  only  ex- 
ecution that  was  ever  issued  on  it,  was  it?  A.  I  am  not 
positive  whether  there  was  one —  Q.  That  is  all  you 
know  about?  A.  I  cannot  recall  whether  one  was  exe- 
cuted within  the  succeeding  five  years ;  I  do  not  recall. 
*  *  *  Q.  Now,  Mr.  Sanford,  when  these  parties  came 
to  you  to  borrow  this  money,  you  knew  that  it  was 
money  they  wanted,  didn't  you?  A.  Yes,  sir;  I  knew 
they  wanted  to  borrow  money.  Q.  You  knew  they  didn  't 
want  to  buy  any  judgment,  didn't  you?  you  knew  that? 
A.  Well,  I  knew — no,  they  hadn't  applied  to  me  for  the 
purchase  of  any  judgment.  *  *  *  Q.  And  (you) 
told  them  about  having  a  memoranda  of  a  judgment  in 
favor  of  your  father,  and  that  you  claimed  to  own 
against  a  man  named  James  Craig  for  $125  up  in  the 
justice  court  in  Saunders  county  you  say  they  got  from 
you ;  now,  that  is  all  you  gave  them  for  the  $5,000  note, 
wasn't  it?  A.  No  sir — oh,  they  had  been  told  that,  and 
they  had  agreed  to  take  that  judgment  on  October  1st. 
Q.  Well,  whatever  that  was,  that  was  all  you  gave  them 
for   the   $5,000   note,   wasn't   it?     A.     Yes    sir;     the 
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$4,300  in  checks  and  an  assignment  of  a  twg  hundred 
and  fifty  odd  dollar  judgment.  *  *  *  Q.  Then  you 
charged  interest  for  the  judgment  the  same  as  you  did 
for  the  $4,300  cash,  didn't  you!  A.  Yes,  sir.  Q.  Ten 
per  cent,  a  year?  A.  Yes,  sir;  they  took  a  judgment 
,  that  was  bearing  10  per  cent,  they  took  that  at  $200; 
it  was  a  judgment  for  $250,  and  it  was  bearing  10  per 
cent.  *  *  *  Q.  After  all  the  efforts  you  could  put 
forth  prior  to  this  transaction  with  Langley  and  Haw- 
thorne you  were  never  able  to  collect  any  of  this  money 
from  Craig f  A.  I  never  went  after  him  very  hard. 
One  reason  was  because  my  time  and  efforts  were 
pretty  well  occupied,  and  another  thing  I  regarded  him 
as  ultimately  good,  for  he  had  a  good  business  and  was 
a  man  of  temperate  habits,  was  not  an  old  man,  and 
was  very  industrious.  I  didn  't  regard  *  *  *  Q.  Did 
you  ever  get  from  him  the  court  costs  you  paid  out  in 
getting  this  judgment?  A.  No,  sir.  That  goes  with  the 
collection  of  the  judgment.  *  *  *  Q.  Did  you  have 
any  knowledge  as  to  why  it  was  that  Craig  wouldn't 
pay  this  judgment  during  the  ten  years  that  you  had  it? 
A.  Well,  no,  except  for  the  fact  that  he  was  using  money 
for  his — for  the  prosecution  of  his  business.  *  *  * 
Q.  Didn't  you  follow  him  up  at  different  times  where  he 
did  work  for  farmers  and  try  to  get  something  from 
hiin!  A.  No,  sir.  *  *  *  Q.  Was  he  a  married  man!  A. 
Yes,  sir.  *  *  *  Q.  Did  you  ever  file  a  transcript  of 
this  judgment  in  the  district  court  up  there?  A.  I  do 
not  recall;  I  don't  know  how  that  is.  Q.  You  never 
did  yourself?  A.  I  do  not  recall;  it  is  too  long  ago;  I 
don't  recall  that.  I  generally  made  it  my  custom  to 
file  transcripts.  Q.  And  didn't  you  also  make  it  your 
custom,  Mr.  Sanford,  with  these  parties  in  making  them 
a  loan  to  always  have  some  note  of  some  amount  in 
addition  to  10  per  cent,  interest  that  you  took  out  in 
advance  that  you  required  them  to  take  as  a  part  of 
the  loan?  A.  No;  that  was  not  my  custom.  It  had 
occurred,  but  it  wasn't  a  general  custom." 
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Defendants  complain  because  the  court  of  its  own  mo- 
tion gave  this  instruction  numbered  4:  "The  court  in- 
structs you  that  there  is  no  sufficient  evidence  upon  which 
you  can  find  that  the  Craig  judgment  was  of  no  value, 
and  that  its  assignment  was  a  mere  disguise  for  the 
taking  of  usury.  You  will  therefore  disregard  this  de- 
fense and  exclude  from  your  consideration  all  evidence 
in  that  connection. ' '  Defendants  also  complain  because 
this  instruction  numbered  2  requested  by  them  was  refus- 
ed :  "  The  jury  is  instructed  in  the  matter  of  assignment 
of  a  judgment  against  one  James  Craig,  by  plaintiff  to 
the  defendants,  at  the  time  of  the  loan,  if  it  finds  from 
the  evidence  that  this  was  not  a  bona  fide  purchase  of 
the  judgment,  but,  on  the  contrary,  was  a  mere  subter- 
fuge to  obtain  a  rate  of  interest  in  excess  of  10  per 
cent,  for  the  loan  of  the  money,  in  such  event  this 
would  be  usury,  and  if  the  jury  so  finds,  its  verdict 
would  be  for  the  plaintiff,  for  $4,300/ ' 

We  think  the  court  erred  in  giving  instruction  num- 
bered 4  and  in  refusing  to  give  defendant's  requested 

i  instruction    numbered    2.      From  plaintiff's    testimony 

\  alone  it  is  incredible  that  the  Craig  judgment  was  of 

any  value.  It  was  obtained  ten  years  before  the  loan  was 

I  made,  and  five  years  from  its  date  an  execution  was 

returned   "no  property  found.' '     It   does  not   appear 

i  that,  aside  from  the  issuance  of  an  execution,  plaintiff 

ever  tried  to  collect  the  judgment.  Nor  does  it  appear 
that  he  counted  it  of  sufficient  value,  nor  Craig's  finan- 
cial prospects  of  sufficient  promise,  to  file  a  transcript  in 
the  office  of  the  clerk  of  the  district  court  at  Wahoo. 
It  sufficiently  appears  that  defendants  did  not  make  an 
application  to  plaintiff  to  buy  a  judgment,  but  to  ob- 
tain a  loan.  The  transaction  appears  to  us  to  be  a  de- 
vice by  the  parties  to  evade  the  usury  law.    Rev.  St. 

:  1913,  sec.  3350.    The  sale  of  property  of  any  kind  at  a 

price  beyond  its  value  as  a  part  of  a  loan  as  a  pretext 
for  obtaining   more   than  the  lawful   rate   of   interest 

\  taints  the  transaction  with  usury,  and  in  an  action  to 
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recover  on  such  loan  neither  interest  nor  costs  can  be 
recovered.  Grosvenor  v.  Flax  &  Hemp  Mfg.  Co.,  1 
Green's  Ch.  Rep.  (N.  J.)  453;  Quackenbos  v.-  Sayer,  62 
N.  Y.  344 ;  Mosier  v.  Norton,  83  111.  519 ;  Barry  v.  Par- 
anto,  97  Minn.  265. 

The  evidence  does  not  support  the  judgment.  It  ap- 
pears from  jjlaintiff's  evidence  that  he  could  not  law- 
fully recover  more  than  $4,300  if  the  case  were  to  be 
tried  again.  The  judgment  is  therefore  reversed  and 
the  cause  remanded,  with  directions  that  judgment  be 
rendered  in  favor  of  plaintiff  for  $4,300,  and  that  d<*- 
fendants  recover  their  costs  in  the  district  court  and  in 
this  court. 

Reversed. 
Letton  and  Aldrich,  J  J.,  not.  sitting. 


Updike  Grain  Company,  appellee,  v.  Albert  Swanson, 

appellant. 

Filed  November  15,  1919.    No.  21191. 

1.  Master  and  Servant:  Workmen's  Compensation:  Injury:  Condi- 
tion at  Time  of  Trial.  Under  the  employers'  liability  act,  section 
3662,  Rev.  St.  1913,  as  amended,  Laws  1917,  ch.  85,  the  inquiry  re- 
specting the  extent  of  an  injury  to  an  employee  should  be  directed 
to  his  condition  at  the  time  of  the  examination  or  trial. 

2.  :  :  Award:  Modification.  When  an  award  of  com- 
pensation has  been  made,  under  the  employers'  liability  act,  in 
favor  of  an  injured  employee,  an  application  may  be  made  to  the 
court  by  either  party,  any  time  after  six  months  from  the  date  of 
the  agreement  or  award,  for  a  modification  of  the  amount  of  the 
award  on  the  grotind  of  increase  or  decrease  of  incapacity  due 
solely  to  the  injury.  Rev.  St.  1913,  sec.  3683,  as  amended,  Laws 
1917,  ch.  85,  sec.  18. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Reversed. 

Myers  <&  Mecham,  for  appellant. 

Ourley,  Fitch,  West  &  Hickman,  contra. . 
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Dean,  J. 

Albert  Swanson,  defendant,  while  in  the  employ  of  the 
Updike  Grain  Company,  plaintiff,  sustained  a  personal 
injury  on  July  12,  1918,  by  "a  plank  sized  2  x  12' ' 
falling  on  his  left  hand,  " cutting  and  crushing  it"  as 
alleged.  He  is  a  millwright  and  Carpenter,  and  when 
injured  was  earning  $42  a  week.  As  a  result  of  the 
accident  he  is  now  totally  disabled  from  working  at  his 
trade.  Under  the  employers'  liability  act  the  company 
paid  him  $12  a  week  for  17  weeks  and  his  doctor  *s  bill. 
Subsequently,  upon  application  made  by  the  company  to 
the  compensation  commissioner,  an  award  was  made  of 
$12  a  week  for  13  additional  weeks,  or  a  total  of  30 
weeks.  Swanson,  being  dissatisfied,  appealed  to  the  dis- 
trict court,  where  the  award  of  the  commissioner  was 
affirmed.    He  has  again  appealed. 

The  court  found  that  Swanson  sustained  "  injuries  to 
his  third,  fourth  and  fifth  fingers  of  the  left  hand. ' '  The 
hand  was  shown  to  have  been  severely  injured,  and  it 
seems  clear  to  us  that  the  injury  was  not  confined  alone 
to  the  fingers.  The  physicians  for  both  parties  testi- 
fied in  substance  that  " about  50  per  cent."  would  rep- 
resent ' '  a  fair  percentage  of  loss 9  9  of  the  use  of  the  hand 
in  its  present  condition. 

We  think  the  court  erred  in  holding  that  the  injuries 
were  confined  to  the  fingers  alone.  The  evidence  dis- 
closes that  jn  its  present  condition  Swanson 's  hand 
presents  a  case  "  involving  permanent  partial  loss  of  the 
use  or  function"  of  that  member,  and  comes  clearly 
within  the  provisions  of  section  3662,  Rev.  St.  1913,  as 
amended,  Laws  1917,  ch.  85,  sec.  7,  which,  so  far  as 
applicable  provides:  "(3)  For  all  disability  resulting 
from  permanent  injury  of  the  following  classes,  the 
compensation  shall  be  exclusively  as  follows:  •  •  • 
For  the  loss  of  a  hand,  sixty-six  and  two-thirds  per 
centum  of  daily  wages  during  one  hundred  and  fifty 
weeks.  *  *  *  In  all  cases  involving  a  permanent 
partial  loss  of  the  use  or  function  of  any  of  the  members 
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mentioned  in  subdivision  3  of  section  3662,  the  com- 
pensation shall  bear  such  relation  to  the  amounts  named 
in  said  subdivision  3  of  section  3662  as  the  disabilities 
bear  to  those  produced  by  the  injuries  named  therein. 
*  *  *  Compensation  under  this  subdivision  shall  not 
be  more  than  twelve  dollars  per  week,  nor  less  than 
six  dollars  per  week. ' ' 

Respecting  the  present  condition  of  Swanson's  hand, 
and  that  is  the  time  to  which  the  inquiry  should  be 
directed,  the  evidence  is  clear  and  seems  to  show  that, 
under  the  act,  on  the  ground  of  "  permanent  partial 
loss"  at  the  present  time  he  is  entitled  to  $12  a  week 
for  75  weeks  from  the  date  of  the  injury.  It  may  be  noted, 
however,  that  under  section  3683,  Rev.  St.  1913,  as 
amended,  Laws  1917,  ch.  85,  sec.  18,  neither  party  is 
remediless  in  case  of  a  change  or  an  "increase  or  de- 
crease of  incapacity"  in  the  condition  of  an  injured 
employee,  this  section  providing:  "The  amount  of  any 
agreement  or  award  payable  periodically  for  more  than 
six  months  may  be  modified  as  follows:  *  #  *  (b)  If 
the  parties  cannot  agree,  then  at  any  time  after  six 
months  from  the  date  of  the  agreement  or  award,  an 
application  may  be  made  to  the  court  by  either  party 
on  the  ground  of  increase  or  decrease  of  incapacity 
due  solely  to  the  injury.' ' 

The  judgment  is  reversed  for  further  proceedings  con- 
sistent with  the  views  expressed  in  this  opinion. 

Reversed. 
Semwicjl,  J.,  not  sitting. 


INDEX. 


Adultery.    See  Cbiminal  Law,  24,  25. 

In  prosecution  for  adultery,  evidence  of  the  prosecuting  witness 
held  sufficiently  corroborated.    Miller  v.  Stdte 591 

Adverse  Possession. 

1.  A  person  in  open,  notorious,  exclusive,  continuous,  adverse 
possession  of  realty  under  a  claim  of  right  for  ten  years  Is 
vested  with  a  valid  title.    Peterson  v.  Kouty 321 

2.  In  a  suit  to  quiet  title,  evidence  held  to  establish  title  by 
adverse  possession.    Cahn  v.  Parke 560 

Aliens. 

Under  sees.  6273,  6274,  Rev.  St  1913,  nonresident  aliens  can- 
not inherit  title  nor  right  of  possession  of  lands  in  the  state. 
State  v.  Thomas  147 

Animals. 

Stallion  registration  board  held  not  liable  for  mere  error  or 
mistake  in  judgment.    Keifer  v.  Smith  675 

Appeal  and  Error.     See  Carriers,  16.    Courts.    Criminal  Law.    New 
Trial,  1.    Master  and  Servant,  17.    Payment,  2.    Trial. 

1.  Harmless  error  in  the  admission  of  evidence  is  not  ground  for 
reversal.    Larsen  v.  Savidge  79 

2.  A  purported  bill  of  exceptions  not  allowed  by  the  trial  court 
or  not  authenticated  by  the  clerk  of  the  district  court  will 

be  disregarded  on  appeal.    Cross  v.  Prohaska 146 

3.  When  motion  for  new  trial  is  filed  in  an  equity  cause,  the 
time  for  taking  an  appeal  begins  to  run  from  date  of  over- 
ruling motion.    Dodge  v.  Healey  180 

4.  A  judgment  dismissing  the  cross-petition  of  a  defendant 
who  did  not  appeal  therefrom  will  not  be  disturbed  on  an 
appeal  by  another  defendant  from  a  judgment  conforming 

to  prayer  of  plaintiff's  petition.    Howard  County  v.  Pesha  . .  296 

5.  Excess  in  the  amount  of  a  verdict  should  be  noticed  in  the 
motion  for  a  new  trial,  and  is  not  reviewable  in  the  supreme 
court  under  an  assignment  in  the  motion  that  the  verdict 
is  not  sustained  by  sufficient  evidence.  Unzicker  t>.  Un- 
zicker 314 
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6.  Where  a  jury  is  waived  and  trial  had  to  the  court,  applica- 
tion for  a  new  trial,  not  within  sec.  7884,  Rev.  St.  1913,  must 
be  filed  within  three  days  after  Judgment,  in  order  to  obtain 
review  of  errors  at  the  trial.    Young  v.  Estate  of  Young  . . .  418 

7.  Where,  in  a  trial,  both  parties  treat  an  affirmative  defense 
as  traversed,  it  will  be  so  considered  on  appeal,  though 
plaintiff  filed  no  reply  before  or  after  judgment.  Hunter  v. 
Weiner 538 

8.  Where  in  reversing  a  judgment  rendered  on  a  directed  ver- 
dict it  is  held  that  the  cause  should  be  submitted  to  a  jury, 
such  holding  controls  in  a  subsequent  trial  in  the  lower 
court.    Kerr  v.  Travelers  Ins.  Co 566 

9.  Where  evidence  taken  on  objection  to  an  award  is  not  pre- 
served in  a  bill  of  exception,  the  objection  will  not  be  con- 
sidered on  appeal.     Schlanbusch  v.  Schlanbusch   588 

10.  Questions  not  discussed  in  a  brief  will  ordinarily  be  consid- 
ered as  waived.     Schlanbusch  v.  Schlanbusch   588 

11.  An  order  of  dismissal  on  appeal  after  settlement  becomes 
the  law  of  the  case  on  an  appeal  from  a  subsequent  judg- 
ment on  an  arbitration,  which  judgment  will  be  considered 
as  though  there  had  been  no  prior  litigation  between  the  par- 
ties.    Schlanbusch  v.  Schlanbusch   588 

12.  When  a  law  action  pending  on  appeal  is  settled,  it  becomes 
a  moot  case,  to  be  dismissed,  and  an  arbitration  under  the 
statute,  without  order  of  court,  is  a  settlement.    Schlanbusch 

v.  Schlanbusch  588 

13.  Statutes  shortening  time  for  appeals  or  proceedings  in  error 
do  not,  in  absence  of  legislative  intention  to  the  contrary, 
apply  to  judgments  rendered  before  such  statutes  take  ef- 
fect.    Raddatz  v.  Christner  621 

14.  When  misconduct  of  counsel  is  such  that  no  admonition  or 
rebuke  can  entirely  destroy  its  sinister  influence,  a  new  trial 
will  be  awarded,  regardless  of  want  of  objection  and  excep- 
tion.   Starr  v.  Chicago,  B.  &  Q.  R.  Co 645 

15.  Disallowance  of  attorney's  fee  on  an  appeal  under  the  em- 
ployers' liability  act  becomes  the  law  of  the  case  on  a  sec- 
ond appeal.  United  States  Fidelity  d  Guaranty  Co.  v.  Wick- 
line  681 

16.  Where  title  is  in  issue  in  partition  proceedings,  and  a  decree 
quieting  title  rendered,  parties  desiring  to  appeal  therefrom 
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must  do  so  within  the  statutory  time  after  such  decree  is 
rendered.    Beck  v.  Trapp  832 

17.  An  appeal  from  order  of  confirmation  of  sale  in  partition, 
taken  more  than  a  year  after  decree  quieting  title,  does 
not  bring  up  the  issues  as  to  title;  and,  where  the  only  ques- 
tion on  appeal  is  as  to  title,  the  appeal  will  be  dismissed. 
Beck  v.  Trapp  832 

18.  In  a  suit  in  equity,  a  decree  responding  to  Issues  raised  in  a 
petition  filed  by  defendant  will  not  be  reversed  on  appeal 
merely  because  plaintiff  failed  to  plead  facts,  the  denial  of 
which  would  raise  such  issues.    Hammond  v.  Hammond 860 

19.  In  a  trial  to  the  court,  the  presumption  is  that  only  com- 
petent evidence  is  considered,  and  if  there  is  sufficient  proper 
evidence  to  sustain  the  finding,  the  admission  of  other  will 
not  be  considered  prejudicial.    Dorcey  v.  Thurston  County. .     43 

20.  A  verdict  on  conflicting  evidence  will  not  be  disturbed  un- 
less clearly  wrong.    Watkins  v.  Union  P.  R.  Co 75 

Wood  v.  Advance  Rumley  Thresher  Co 377 

21.  Where  the  evidence  is  conflicting  upon  material  points, 
the  court,  in  determining  questions  of  law,  accepts  the  jury's 
verdict  as  determining  the  facts  upon  such  disputed  points. 
Me'oalf  v.  Chicago,  R.  J.  &  P.  R.  Co 431 

22.  Where,  on  petition  to  set  aside  a  deed  for  grantor's  mental 
incompetency  and  for  undue  influence,  the  trial  court  found 
mental  incompetency,  the  appeal  brought  up  the  entire  rec- 
ord for  trial  de  novo,  and,  if  the  evidence  sustains  either 
or  both  grounds,  the  supreme  court  may  base  its  decision 
upon  such  grounds.    Chamberlain  v.  Frank  442 

23.  When  a  common-law  action  is  tried  to  the  court  without  de- 
mand for  jury,  the  findings  on  conflicting  evidence  will  not 
be  reversed  on  appeal  unless  clearly  wrong.  Durland  Trust 
Co.  v.  Uttley  461 

24.  Findings  will  not  be  reversed  because  incompetent  evidence 
was  admitted,  if  there  is  sufficient  competent  evidence. 
Keeler  v.  Estate  of  Hiles   465 

25.  Findings  of  fact  in  an  equity  case  will  not  be  reviewed,  un- 
less the  evidence  bearing  upon  the  issue  is  preserved  in  a 
bill  of  exceptions.    Thies  v.  Thies  499 

26.  Under  sec.  8198,  Rev.  St.  1913,  if  a  finding  of  fact  is  com- 
plained of  on  appeal  in  an  equity  case,  the  supreme  court 
must  try  the  issue  de  novot  and  for  that  purpose  must  have 
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the  evidence  preserved  in  the  bill  of  exceptions.     Thies  v. 
Thies 601 

27.  Upon  appeal  in  equity,  the  supreme  court  in  considering  parol 
evidence  will  take  into  account  the  fact  that  the  trial  court 
observed  the  witnesses  and  must  have  accepted  one  of  two 
versions  of  the  facts.    Oaunt  v.  Smith  506 

28.  A  verdict  will  not  be  set  aside  for  insufficiency  of  evidence, 
where  reasonable  men  may  draw  diverse  inferences  from  the 
evidence  adduced.     Churchill  v.  Pennsylvania  Co.   ........  528 

29.  Where  the  evidence  is  conflicting,  a  finding  will  not  be  set 
aside  on  appeal  unless  clearly  wrong.    Hunter  v.  Weiner  . .  538 

30.  Where  the  evidence  in  a  personal  injury  case  tried  to  the 
court  is  conflicting,  and  there  Is  competent  evidence  to  sus- 
tain the  finding,  the  judgment  will  not  be  set  aside  unless 
clearly  wrong.    Anderson  v.  Kiene 773 

31.  Admission  of  statement  of  witness1  estimate  of  damages  af- 
ter proof  of  the  various  items  of  damages  held  not  prejudicial 
error.    O'Brien  v.  Coon 836 

32.  Refusal  of  requested  instruction  submitting  a  party's  theory 
of  the  case,  as  disclosed  by  the  evidence,  is  reversible  error. 
Mentz  v.  Omaha  &  C.  B.  Street  R.  Co 216 

33.  A  judgment  will  not  be  reversed  on  appeal  because  of  an 
indefinite  or  incomplete  instruction,  unless  complainant  of- 
fered a  more  definite  instruction,  or  it  appears  that  the  jury 
was  misled.     State  Bank  v.  Strickler  490 

Appearance. 

1.  A  motion  that  states  sufficient  facts  will  be  regarded  as  a 
petition,  if  the  parties  appear  and  try  the  issue  presented. 
Durland  Trust  Co.  v.  Vttley , 461 

2.  The  district  court  may  obtain  jurisdiction  of  person  of  de- 
fendant if  he  appears  in  action  for  fraud  and  asks  a  dismis- 
sal wholly  upon  untenable  grounds.  Durland  Trust  Co.  v. 
Vttley 461 

Arbitration  and  Award.    See  Appeal  and  Error,  9,  11,  12. 

In  arbitration,  the  arbitrators  must  state  their  findings  of  fact 
and  conclusions  of  law.    Schlanbusch  v.  Schlanbusch 688 

Assignments.    See  Bills  and  Notes,  7. 

An  accepted  assignment  of  the  "first  $10,000"  awarded  con- 
tractor under  a  building  contract  requiring  payments  on  esti- 
mates as  work  progresses,  held  enforceable  as  to  an  estimate 
for  a  lesser  sum.    Howard  County  v.  Pesha 296 
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1.  Where  land  is  held  under  a  constructive  .trust,  an  attachment 
levied  on  the  land  by  a  creditor  of  the  trustee  cannot  be  up- 
held.   Raasch  v.  Lund  Land  Co:  157 

< 

2.  By  filing  an  affidavit  for  and  publication  of  notice  and  levy, 
the  court  obtains  jurisdiction  in  attachment,  aud  subsequent 
irregularities  do  not  render  the  proceedings  void.  Pitelka  v. 
Pitelka   388 

3.  Affidavit  for  service  by  publication  and  notice  published  held 
to  give  the  court  jurisdiction  to  sell  attached  property. 
Pitelka  v.  Pitelka 388 

4.  Neither  the  county  judge  nor  the  judges  of  the  supreme  court 
can  allow  an  attachment  in  an  action  pending  m  the  district 
court  when  a  judge  of  that  court  is  present  in  the  county 
where  the  action  is  pending,  and  is  capable  of  acting.  Fer- 
Bon  v.  Armour  &  Co ; 809 

Attorney  and  Client.    See  Appeal  and  Error,  14.   Carriers,  24. 

1.  The  district  court  cannot  tax  an  attorney's  fee  as  a  part  of 
the  costs  in  an  action  under  the  employers'  liability  act. 
United  States  Fidelity  d  Guaranty  Co.  t>.  Wickline 21 

2.  If  reliable  information  is  brought  to  the  supreme  court  that 
any  member  of  the  bar  has  been  guilty  of  misconduct  requir- 
ing disbarment,  the  court  will  require  formal  charges  10  be 
filed  and  trial  thereon;  but  when  information  is  brought  by 
the  sworn  statement  of  a  citizen  sufficiently  formulating 
charges,  and  a  formal  answer  is  presented,  no  other  proceed- 
ings are  necessary  to  present  the  issues.    State  v.  Fisher  . .  73.6 

3.  In  trial  of  disbarment,  the  ordinary  rules  .of  evidence  obtain. 
State  v.  Fisher  736 

4.  The  lawyer  who  knowingly  uses  forgery  of  another  to  im- 
pose upon  a  court  cannot  justify  by  showing  that  he  did 
not  himself  commit  the  forgery.    State  v.  Fisher 736 

6.  The  drawing  of  pleadings  and  preparation  of  a  case  for  trial 
is  practicing  the  legal  profession.    State  v.  Fisher  736 

6.  A  prosecution  for  contempt  is  entirely  distinct  from  a  prose- 
cution for  disbarment,  and  they  will  not  be  tried  together. 
State  v.  Fisher  736 

7.  The  fact  that  a  member  of  the  bar,  liable  to  a  criminal  prose- 
cution, has  not  been  prosecuted  or  convicted  may  not  be  a 
complete  defense  to  a  complaint  for  disbarment  for  the  same 
act    State  v.  Fisher 736 
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8.  A  member  of  the  bar,  knowing  of  a  conspiracy  oi  his  client 
and  others  to  obstruct  justice  in  litigation  in  which  he  is 
employed,  should  expose  such  conspiracy  or  withdraw  from 
the  employment.    State  v.  Fisher 736 

0.  When  an  attorney  approves  of  efforts  of  conspirators  to  ob- 
struct justice,  he  will,  in  proceedings  to  disbar  him,  be  con- 
sidered as  one  of  the  conspirators.    State  v.  Fisher 736 

10.  Although  a  specific  charge  of  misconduct  of  an  attorney  may 
not  be  supported  by  sufficient  evidence  to  require  disbarment, 
still,  if  it  shows  a  disposition  to  unprofessional  conduct,  it 
should  be  considered  with  facts  established  upon  other 
charges  in  the  same  complaint  for  disbarment.  State  v. 
Fisher 736 

11.  When  the  misconduct  of  an  attorney  has  been  practically  con- 
tinuous, and  there  is  no  evidence  of  reformation  or  change 
of  conduct,    disbarment  will  not  be  barred  by  lapse  of  "time 

as  to  any  of  such  misconduct.    State  v.  Fisher 736 

Banks  and  Banking.    See  Corporations,  1.   Taxation,  1,  4-12. 

1.  Every  bank  contributing  to  the  state  depositors'  guaranty 
fund  has  an  interest  in  its  proper  administration  and  dis- 
tribution, and  where,  by  reason  of  error  or  mistake  of  law 
of  a  public  officer,  the  fund  is  endangered,  any  such  bank 
may  intervene  to  protect  itself  and  other  banks  contributing 

to  the  fund.    State  v.  Farmers  State  Bank  194 

2.  Under  sec.  332,  Rev.  St.  1913,  where  money  from  the  deposi- 
tors' guaranty  fund  has  been  paid  to  depositors,  the  state 
banking  board  is  subrogated  to  the  rights  of  depositors 
to  participate  in  the  assets,  and  becomes  a  general  creditor 
of  the  insolvent  bank,  entitled  to  prorate  with  nonpreferred 
creditors  in  net  assets.     State  v.  Farmers  State  Bank 194 

3.  Shares  of  stock  in  a  national  bank  are  a  distinct  entity  from 
the  capital  stock  or  property  and  assets.  State  v.  First  Nat. 
Bank 280 

Bastardy. 

Where  the  evidence  in  a  bastardy  /proceeding  is  conflicting  as 
to  paternity,  the  question  must  be  submitted  to  the.  jury. 
Martin   v.    Leininger    448 

Bills  and  Notes.     See  Compromise  and  Settlement.   Corporations, 
11,  12. 

1.  A  note  taken  for  a  pre-existing  debt  or  as  a  renewal  does 
not  discharge  the  debt,  unless  by  express  agreement.  Qilland 
v.  Honeywell   50 
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2.  A  renewal  note  signed  by  the  successor  to  the  maker,  a  cor- 
poration, does  not  discharge  the  debt,  unless  by  express 
agreement.     Gilland  v.  Honeywell  50 

3.  Whether  a  renewal  note  is  payment  of  the  debt  is  determined 
from  the  intention  of  the  parties  as  shown  by  the  facts. 
Oilland  v.  Honeywell 50 

4.  Where  a  bank  furnished  the  consideration  for  a  note  payable 
to  a  third  party,  held  that  it  could  maintain  an  action  thereon 

in  its  own  name.    Sutherland  State  Bank  t?.  Dial 136 

5.  To  warrant  reformation  of  a  written  instrument,  the  evi- 
dence must  be  clear,  convincing  and  satisfactory.  Suther- 
land State  Bank  v.  Dial  136 


T 

'he 


'6.  The  burden  of  proof  is  upon  those  who  seek  to  reform  a 
written  instrument    Sutherland  State  Bank  v.  Dial  ......  136 

7.  In  order  that  a  draft  may  operate  as  an  equitable  assignment 
of  moneys,  it  must  be  drawn  against  a  specific  fund  with 
such  particularity  as  to  charge  the  fund.    Soppe  v.  Mechaley  264 

8.  In  order  that  a  promise  to  honor  a  nonexisting  bill  shall 
be  enforceable,  the  promise  must  so  describe  the  bill  that 
there  can  be  no  doubt  of  its  application  to  It.  Soppe  v. 
Mechaley 264 

9.  A  written  promise  by  a  commission  company  to  a  bank  to 
accept  nonexisting  bills  of  exchange  to  amount  of  net  pro- 
ceeds of  stock  shipped  to  it  by  drawer, — when  bank  has  taken 
bill  and  stock  has  been  shipped  and  sold  in  excess  of  amount 
of  bill, — binds  the  drawee  and  operates  to  transfer  the  pro- 
ceeds to  amount  of  bill,  and  the  same  are  not  liable  to  gar- 
nishment by  other  creditors.    Soppe  v.  Mechaley  267 

10.  Pleading  held  an  affirmative  plea  that  note  sued  on  was  sold 
and  indorsed  before  maturity.     Albany  County  Nat.  Bank 

v.  Gould 275 

11.  A  check  made  payable  one  day  after  death  of  maker  is 
technically  a  bill  of  exchange,  and  is  valid  if  given  for  a 
sufficient  consideration.    Keeler  v.  Estate  of  Hiles 465 

12.  In  action  on  note,  evidence  held  not  to  justify  supreme  court 
in  setting  aside  its*  former  judgment  on  ground  of  failure 

of   evidence.     State   Bank   v.   Strickler    490 

13.  In  an  action  on  a  note  ,where  the  defense  was  failure  of  con- 
sideration, held  not  error  to  direct  verdict  for  plaintiff, 
where  evidence  of  the  defense  was  merely  speculative. 
Titman  v.  Cooper  599 

103  Neb.— 56 
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14.  Where  a  check  was  given  an  agent  for  price  of  land  at  time 
of  delivery  of  deeb,  which  had  been  materially  altered  by 
the  agent,  the  consideration  for  the  check  wholly  failed, 
and  suit  could  not  be  maintained  for  any  part  thereof,  though 
the  buyer  subsequently  purchased  the  land  directly  from  the 
owner.    Dorwart  v.  Hockett  651 

15.  Instruction  as  to  change  of  date  of  a  note,  so  as  to  bring  it 
within  the  statute  of  limitations,  held  not  prejudicial  to 
defendant.    Lair  v.  Calloway 714 

Bonds.     See  Contracts,  11.     Schools  and  School  Districts,  1-6. 
Boundaries.   State  Railway  Commission. 

A  government  resurvey  relocating  obliterated  corners  is  evi- 
dence that  original  corners  are  at  places  relocated^  but 
such  evidence  may  be  overturned  by  more  convincing  evi- 
dence that  original  corners  were  elsewhere.  Dancer  v. 
Meyer 8  856 

Brokers. 

Dismissal  of  action  by  agent  against  drawer  of  check  given 
to  agent  for  purchase  price  of  land,  where  deed  was  changed 
by  agent  without  knowledge  of  owner  or  buyer,  and  where 
sale  for  that  reason  was  not  consummated,  was  not  error. 
Dorwart  v.  Hockett   651 

Carriers.    See  Railroads.    Street  Railways. 

1.  The  state  railway  commission  has  independent  legislative, 
judicial  and  administrative  powers  in  the  "regulation  of 
rates,  service  and  general  control  of  common  carriers/'  sub- 
ject only  to  control  by  the  legislature.  In  re  IAncoln  Trac- 
tion Co 229 

2.  In  the  absence  of  specific  legislation,  the  state  railway  com- 
mission has  full  control  over  common  carriers.  In  re  Lincoln 
Traction  Co 229 

3.  Rates  of  public  service  corporations  must  be  based  on  value  of 
property  devoted  to  public  use.  In  re  Lincoln  Traction  Co.  . .  229 

4.  Rates  of  carriers  allowed  in  other  similar  cities  may  be  con- 
sidered by  the  state  railway  commission  in  fixing  rates,  but 
are  not  controlling.    In  re  Lincoln  Traction  Co 229 

6.  If  it  is  uncertain  whether  abnormal  conditions  will  become 
more  favorable  for  carrier's  earnings  in  the  near  future,  the 
propriety  of  emergency  rates  would  seem  to  be  indicated. 
In  re  Lincoln  Traction  Co 229 


• 


6.   Good  will  will  not  be  considered  in  determining  rates  for 
carrier;   In  re  Lincoln  Traction  Co 229 
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7.  In  determining  sufficiency  of  present  rates  of  carrier,  It  Is 
proper  to  consider  recent  dividends  declared  under  ordinary 
conditions,  but  distribution  of  such  dividends  among  stock- 
holders throws  no  light  on  earning  power  of  the  property. 

In   re   Lincoln    Traction    Co 229 

8.  If  dividends  paid  by  carrier  were  not  greater  than  a  fair 
return  on  actual  value  of  the  property  would  justify,  and 
did  not  exceed  net  earnings,  their  disposition  among  stock- 
holders would  not  affect  the  public  interest.  In  re  Lincoln 
Traction    Co 229 

9.  If  dividends  paid  by  carrier  to  stockholders  are  more  than  a 
fair  return  upon  the  property,  or  exceed  net  earnings,  the 
company  must  make  good  ,the  deficiency  and  render  proper 
service.    In  re  Lincoln  Traction  Co 229 

10.  Where  earnings  of  a  traction  company  are  sufficient,  it  must 
be  prepared  to  render  proper  service.  In  re  Lincoln  Trac- 
tion Co 229 

11.  When  a  public  utility  under  control  of  the  state  railway 
commission  owns  subsidiary  utilities  under  control  of  city 
authorities,  the  commission  may  require  accurate  accounts 
of  all  services  rendered  to  its  subsidiary  companies  and  all 
values  received  therefor  at  prices  fixed  by  the  commission, 
which  must  be  accounted  for  as  other  earnings.  In  re 
Lincoln  Traction  Co 229 

12.  It  is  the  duty  of  a  carrier  to  keep  accounts  as  required  by 
the*  state  railway  commission  and  to  render  all  possible 
assistance  to  enable  the  commission  to  ascertain  true  values, 
and,  if  it  fails  to  do  so,  It  cannot  complain  of  reasonable 
findings  of  the  commission  as  to  value.  In  re  Lincoln  Trac- 
tion Co 229 

13.  If,  owing  to  changed  conditions,  the  net  earnings  of  a  carrier, 
properly  managed,  are  not  a  fair  return  on  the  value  of  its 
property,  the  rates  should  be  increased  without  imposing 
unnecessary  conditions.    In  re  Lincoln  Traction  Co 229 

14.  Money  raised  by  carrier  for  depreciation  shouid  not  be  con- 
sidered as  capital  upon  which  dividends  are  to  be  paid.    In 

re  Lincoln  Traction  Co 229 

15.  When,  under  rates  allowed  a  carrier,  dividends  are  fairly 
earned  and  declared,  they  become  property  of  stockholders, 
and,  if  used  to  make  proper  additions  to  the  property,  such 
additions  should  be  considered  in  adjusting  rates.  In  re 
Lincoln  Traction  Co 221 
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16.  The  supreme  court  on  appeal  cannot  disturb  findings  of 
the  state  railway  commission,  unless  it  appears  that  some  re- 
quirements of  law  have  been  disregarded,  or  that  the  result 
reached  cannot  reasonably  be  derived  from  the  facts  proved. 

In  re  Lincoln  Traction  Co , , .  229 

17.  The  supreme  court  will  not  reverse  an  order  of  the  state 
railway  commission,  unless  it  is  clearly  unreasonable.  Lincoln 
Commercial  Club  v.  Missouri  P.  R.  Co 604 

18.  Where  unjust  discrimination  arises  as  between  individuals 
or  localities,  because  of  absorbing  of  switching  charges  in 
certain  instances  and  not  in  others  under  like  circumstances, 
the  carrier  may  be  required  to  remove  the  discrimination  by 
a  change  in  tariff  schedule  eliminating  the  charge.  Lincoln 
Commercial  Club  v.  Missouri  P.  R.  Co 594 

19.  In  an  action  for  injury  to  live  stock  accompanied  by  the 
owner,  the  burden  is  on  the  owner  to  show  that  the  loss  was 
due  to  carrier's  negligence.    Starr  v.  Chicago,  B  d  Q.  R.  Co...  645 

20.  Sec.  8604a,  8  U.  S.  Comp.  St.,  does  not  change  the  common- 
law  liability  of  carriers  for  Injuries  to  live  3tock  in  inter- 
state shipments.    Starr  v.  Chicago,  B.  d  Q.  R.  Co.  .  • 646 

21.  Where  the  owner  accompanies  shipment  of  live  stock,  the 
duty  of  feeding  and  watering  the  stock  when  placed  in  car- 
rier's yards  is  primarily  upon  the  owner;  but,  if  he  fails  to 
do  so,  then  the  duty  is  upon  the  carrier,  which  must  also 
furnish  proper  facilities.    Starr  v.  Chicago,  B.  d  Q.  R.  Co.  . .  645 

22.  Where  the  carrier  fed  and  watered  live  stock  when  the  owner 
was  present,  and  the  stock  was  injured  by  poison  in  hay  fur- 
nished by  carrier,  the  carrier  was  liable  only  for  negligence, 
as  it  was  not  an  insurer  against  loss  by  reason  of  poisoned 
hay.    Starr  v.  Chicago,  B.  d  Q.  R.  Co.  645 

23.  Where  a  carrier,  under  contract  to  deliver  goods  to  an- 
other state,  transfers  them  to  another  carrier  for  delivery, 
it  is  liable  for  damages  for  delay  in  delivery  by  the  other 
carrier.    Marsh  4r  Marsh  v.  Chicago  d  N.  W.  R.  Co 654 

24.  Attorney's  fees  in  action  against  carriers  provided  for  in 
sec.  6063,  Rev.  St.  1912,  are  in  the  nature  of  costs,  and  may 
be  allowed  in  all  cases  therein  provided  for.  Marsh  d 
Marsh  v.  Chicago  d  N.  W.  R.  Co 664 

» 

25.  The  law  contemplates  that  findings  and  orders  as  to  rates 
shall  first  be  made  by  the  state  railway  commission,  and 
its  orders  will  not  be  reversed  unless  clearly  wrong.    Omaha 

d  C.  B.  Street  R.  Co.  v.  Nebraska  SPate  Railway  Commission  6ftr 
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26.  The  "Railway  Commission  Act"  gives  exclusive  original 
jurisdiction  over  rates  of  common  carriers  to  the  com- 
mission, unaffected  by  city  charter  provision.     Omaha  & 

G.  B.  Street  R.  Co.  v.  Nebraska  State  Railway  Commission  . .  695 

27.  A  situation,  not  constituting  an  "emergency,"  may  justify 
the  granting  of  a  temporary  rate  to  a  public  utility.    Omaha 

#•  C.  B.  Street  R.  Co.  v.  Nebraska  State  Railway  Commission  696 

28.  In  fixing  rates  for  a  street  railway,  former  earnings  and 
probable  prospective  earnings  should  be  considered,  with  a 
view  to  adjust  rates  so  as  to  prevent  extortion  and  allow  a 
fair  return.  Omaha  d  C.  B.  Street  R.  Co*  v.  Nebraska  State 
Railway  Commission 695 

29.  The  fundamental  inquiry  in  fixing  rates  for  a  public  service 
utility  is  what  rate  is  necessary  to  yield  a  reasonable 
average  return  on  a  fair  valuation  of  the  property.    Omaha 

$  C.  B.  Street  R.  Co.  v.  Nebraska  State  Railway  Commission  695 

30.  Under  the  Constitution  and  laws  of  Nebraska,  the  state 
railway  commission  has  a  wide  discretion  In  fixing  rates 
for  public  utilities.  Omaha  <£  C.  B.  Street  R.  Co.  v.  Nebraska 
State  Railway  Commission 695 

31.  Evidence  in  action  for  personal  Injuries  held  to  require 
directed  verdict  for  defendant.  Lofgren  v.  Omaha  <£  C.  B. 
Street  R.  Co 723 

32.  A  bill  of  lading  is  a  badge  of  ownership  and  protects  a  bona 
fide  purchaser  or  pledgee  to  whom  it  is  transferred.  Omaha 
Grain  Exchange  v.  National  Surety  Co 820 

Chattel  Mortgages. 

Sec.  534,  Rev.  St.  1913,  making  it  a  felony  for  the  mortgagor 
of  personalty  to  sell  it  to  any  "person  or  body  corporate," 
without  consent  of  the  mortgagee,  held  to  apply  to  a  sale 
to  a  partnership.     State  v.  Stapel  136 

Commerce. 

1.  A  municipal  occupation  tax  on  a  telegraph  company  doing 
both  an  intrastate  and  an  interstate  business  is  a  charge 
on  Its  intrastate  business,  and  not  its  interstate  business. 
City  of  Fremont  v.  Postal  Telegraph-Cable  Co 476 

2.  Occupation  tax  imposed  on  telegraph  company  held  not  to 
be  a  charge  on  interstate  commerce.  City  of  Fremont  v. 
Postal   Telegraph-Cable   Co 476 
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In  an  action  on  a  note,  where  defendant  pleaded  t»  settlement, 
evidence  held  to  warrant  finding  that  no  settlement  was 
had.     Lair  v.  Calloway   714 

Constitutional  Law.  See  Master  and  Servant,  2.  Warehousemen,  2. 

1.  Ch.  7,  Laws  1918,  authorizing  permits  to  prospect  for  and 
develop  minerals  in  public  lands,  does  not  violate  sees. 
11,  13,  or  15,  art.  Ill,  Neb.  Const.,  nor  the  Fourteenth  amend- 
ment, U.  S.  Const.    Briggs  v.  Neville  1 

2.  Sec.  134,  Rev.  St.  1913,  relating  to  control  of  carriers  by 
state  railway  commission,  held  to  apply  to  public  stock- 
yards, and  not  to  deny  to  appellant  stock-yards  company 
the  equal  protection  of  the  law  under  the  Fourteenth  amend- 
ment, U.  S.  Const.  Union  Stock  Yards  Co.  v.  Nebraska 
State   Railway   Commission    224 

3.  The  amendment  creating  the  state  railway  commission  is  an 
independent  part  of  the  Constitution,  and  not  an  amend- 
ment to  the  executive,  legislative  or  judicial  articles  thereof. 

In  re  Lincoln  Traction  Co 229 

4.  A  legislative  act  does  not  impair  the  obligation  of  a  con- 
tract, entered  into  before  the  act  became  operative,  merely 
because  it  abrogates  or  holds  in  abeyance  an  existing  remedy, 
provided  another  equally   adequate   remedy   is   substituted. 

In  re  Davis  703 

5.  Ch.  164,  Laws  1917,  relating  to  debtors,  does  not  impair  the 
obligation  of  contracts  entered  into  before  the  act  became 
operative.    In  re  Davis  703 

6.  Where  a  proper  basis  for  classification  exists,  a  tax  im- 
posed on  all  persons  or  companies  engaged  in  a  certain 
occupation  does  not  deny  equal  protection  of  the  law.     City 

of  Fremont  v.  Postal  Telegraph-Cable  Co 476 

7.  Ch.  196,  Laws  1919,  providing  for  the  nomination  of  mem- 
bers to  a  constitutional  convention,  held  not  unconstitutional. 
Baker  v.  Moorhead    811 

8.  The  fact  that  ch.  196,  Laws  1919,  provides  for  election  of 
members  of  a  constitutional  convention  at  a  special  election, 
whereas  representatives  to  the  legislature  are  required  to 
be  elected  at  a  general  election,  does  not  amount  to  a  change 

of  manner  of  their  election.    Baker  v.  Moorhead 811 

9.  Sec.  13,  art.  XVI,  Const.,  providing  that  officers  "by  the 
Constitution  or  laws  made  elective  by  the  people"  shall  be 
elected  at  a  general  election,  provided  for  in  the  Constitu- 
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tion,  does  not  include  members  of  a* constitutional  conven- 
tion.   Baker  v.  Mo  or  head 811 

10.  The  general  rule  that  constitutional  provisions  will  be  con- 
strued as  mandatory,  rather  than  directory,  does  not  apply 
with  the  same  strictness  to,constitutional  provisions  provid- 
ing for  future  constitutional  conventions,  as  to  other  parts 

of  the  Constitution.    Baker  v.  Moorhead 811 

11.  A  construction  of  a  provision  of  the  Constitution  which 
would  make  difficult  or  impossible  any  fair  and  just  method 
of  revising  it  will  not  be  adopted  by  the  courts.     Baker 

v.  Moorhead 811 

Contracts.  See  Assignments.  Counties  and  County  Officers, 
4,  5.  Evidence,  10.  Libel.  Principal  and  Surety,  1,  2. 
Sales.    Statute  of  Frauds.     * 

1.  Forbearance  to  sue  where  no  cause  of  action  exists  is  not 

a  consideration  to  support  a  promise.    Wehnes  v.  Marsh  . .  120 

2.  Where  the  law  implies  a  contract,  a  promise  to  do  some- 
thing different  from  or  in  addition  to  that  which  the  law 
implies  is  nudum  pactum.    Wehnes  v.  Marsh 120 

3.  The  contract  between  the  owner  and  the  builder  and  his  sure- 
ties for  building  is  dual,  the  agreement  to  pay  laborers  and 
materialmen  being  distinct  from  the  contract  to  erect  the 
building.    Forburger  Stone  Co.  v.  Lion  Bonding  d  Surety  Co.  202 

4.  A  county  wrongfully  forfeiting  a  building  contract  partially 
performed  by  a  contractor  not  in  default  cannot  justify  its 
failure  to  pay  the  amount  justly  due  under  the  contract  by 
showing  that  payments  to  the  contractor  and  cost  of  com- 
pleting building  exceeded  the  contract  price.  Howard  Coun- 
ty v.  Pesha  296 

6.  A  building  contractor  is  not  bound  by  the  architect's  arbi- 
trary and  unreasonable  refusal  of  estimates  justly  due. 
Howard  County  v.  Pesha  296 

6.  Generally  the  right  to  rescind  a  contract  exists  only  in  favor 

of  the  party  not  in  default.    Howard  CouMy  v.  Pesha 296 

7.  Under  a  building  contract  requiring  payments  to  contractor 
as  work  progresses,  the  owner's  failure,  upon  demand,  to 
make  a  payment  justly  due  may  justify  the  contractor, 
not  in  default,  in  refusing  to  proceed  with  the  work.  Howard 
County  v.  Pesha  296 

8.  Under  a  building  contract  designating  the  architect  as  sole 
and  final  arbitrator  of  estimates  for  labor  and  materials, 


888  .  INDEX  [103  Neb. 

Contracts — Concluded. 

he  cannot  arbitrarily,  defeat  proper  estimates  justly  due. 
Howard  County  v.  Pesha   296 

9.  Unchallenged  estimates  of  architect  for  labor  and  materials 
are  conclusive  in  absence  of  fraud  or  mistake,  under  a  build- 
ing contract  making  his  decision  final.  Howard  County  v. 
Pesha .' 296 

• 

10.  In  an  action  by  building  contractor  for  labor  and  materials 
for  which  architect  arbitrarily  refused  estimates,  evidence 
that  the  architect  did  not  deny  that  an  estimate  was  due,  and 
that  he  arbitrarily  refused  to  make  it,  held  admissible  on 
issue  of  fraud.     Howard  County  v.  Pesha  296 

11.  A  loan  to  a  building  contractor  to  pay  for  labor  and  materials 
is  not  secured  by  a  bond  given  by  him  for  protection  of  per- 
sons furnishing  labor  and  materials.  Howard  County  v. 
Pesha 296 

12.  Where  the  owner  of  a  partially  constructed  building  wrong- 
fully cancels  a  building  contract  requiring  him  to  pay  85 
per  cent,  of  the  estimates,  and  permitting  him  to  retain  15 
per  cent,  until  completion  of  contract,  the  contractor  may 
recover  both  percentages  for  work  done.     Howard  County 

v.  Pesha 296 

13.  Equity  has  jurisdiction  to  reform  a  written  contract  for 
fraud  or  mistake.    Shurtleff  v.  Pick  A  Co 414 

14.  A  party  is  not  chargeable  with  negligence  in  signing  a 
contract  written  by  the  other  party,  containing  a  fraudu- 
lent misstatement  of  a  material  fact  which  an  ordinarily 
prudent  man  would  not  discover.    Shurtleff  v.  Pick  &  Co.  . .  414 

Corporations.    See  Negligence,  2. 

1.  Under  an  executory  contract  to  sell  stock,  dividends  de- 
clared while  the  contract  is  executory  belong  to  the  pur- 
chaser.   Bank  of  Waverly  v.  Daily 7 

2.  Articles  of  incorporation  and  statutes  relating  thereto  are 
a  part  of  the  contract  of  one  purchasing  stock  of  the  cor- 
poration.    Allen  v.  White  256 

3.  Majority  of  stockholders  of  a  corporation  cannot,  by  amend- 
ing the  articles  of  incorporation,  deprive  the  minority  of 
their  contractual  rights  to  dividends  under  the  original 
articles.     Allen  v.  White 256 

4.  When  a  legislature  provides  for  a  state  officer  to  administer 
the  affairs  of  an  insolvent  corporation,  such  provision  is  a 
charter  right  which  follows  a  corporation  wherever  it  goes. 
Kinsler  v.  Casualty  Co.  of  America   383 
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5.  The  liability  for  failure  of  corporation  to  publish  notice  of 
indebtedness  required  by  sec.  577,  Rev.  St.  1913,  is  in  the 
nature  of  a  penalty,  and  one  stockholder  equally  at  lault 
with  others  cannot  maintain  action  as  creditor  of  the  cor- 
poration against  the  others  for  such  omission.     Singhaus 

v.  Piper 493 

6.  There  is  no  default  for  failure  of  corporation  to  publish 
notice  of  indebtedness  required  by  sec.  577,  Rev.  St.  1913., 
until  one  year  after  organization  of  corporation.    Singhaus 

v.  Piper 493 

7.  A  corporation  may  exchange  property  in  purchase  of  its 
outstanding  shares,  but  the  transaction  must  be  in  entire  good 
faith,  and  in  no  manner  injure  rights  of  creditors  or  stock- 
holders.    Singhaus  v.  Piper   493 

8.  The  relation  between  stockholders  is  confidential,  and,  if 
they  are  creditors  of  the  corporation,  their  right  to  object 
to  a  transfer  of  its  property  for  shares  of  the  stock  is 
analogous  to  the  right  of  creditors  to*  object  to  transfers  of 
property  by  their  debtors.    Singhaus  v.  Piper 493 

9.  If  transfer  of  corporation's  property  for  outstanding  stock 
is  made  to  secure  stockholders  against  loss  on  account  of 
existing  indebtedness,  the  transfer  may  be  held  Invalid  as 
against  creditors;  but,  if  at  the  time  of  such  transfer  the 
remaining  corporate  property  amply  secures  its  debts,  and 
its  business  continues  for  several  years,  the  tact  that  un- 
profitable business  and  new  debts  have  made  it  insolvent 
is  not  conclusive  that  the  transfer  was  made  with  intent  to 
defraud  creditors.     Singhaus  v.  Piper 493 

10.  A  creditor  and  stockholder  at  the  time  of  and  with  knowledge 
of  a  transfer  of  corporation's  property  and  of  its  business 
and  assets  cannot  complain  of  the  transfer  because  after 
several  years  the  corporation  ifas  become  insolvent.  Sing- 
haus v.  Piper  493 

11.  It  is  within  apparent  scope  of  authority  of  an  officer  of  a 
trading  corporation  to  indorse  a  negotiable  instrument, 
payable  to  the  order  of  the  corporation,  only  In  furtherance 

of  its  business.    Bank  of  Benson  v.  Gordon 508 

12.  Where  a  note  is  payable  to  a  corporation  and  is  indorsed 
by  an  officer  in  the  corporate  name  and  given  as  collateral 
for  a  loan  to  himself  or  to  another  corporation  in  which  he 
is  interested,  the  facts  are  sufficient  to  put  the  lender  on 
inquiry  as  to  the  official's  authority  to  transfer  the  note. 
Bank  of  Benson  v.  Gordon SOS 
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When  a  brief  falls  to  conform  to  rule  12,  the  supreme  court 
may  on  its  own  motion  refuse  to  allow  a  fee  to  be  taxed 
therefor.    McWilliams  v.  Anderson 187 

Counties  and  County  Officers.  See  Contracts,  4-12.  Officers. 
Railroads,  1. 

1.  Where  a  man  was  employed   as  jailer  by  the  county  board, 
held  that  the  sheriff  was  not  entitled  to  the  statutory  jailer 
fee.     Dorcey  v.  Thurston.  County    43 

2.  Under  ch.  18,  Laws  1915,  giving  the  county  board  power  to 
levy  funds  for  a  courthouse  on  petition  signed  by  55  per 
cent,  of  the  legal  voters,  a  petition  is  invalidated  by  a  con- 
dition designating  the  site;  the  power  to  select  the  location 
being  vested  in  the  board.    Mylet  v.  Platte  County 105 

3.  The  boundary  between  Grant  county  and  Garden  county  held 
to  be  the  section  line  three  miles  west  of  the  range  line 
between  ranges  40  and  41,  in  townships  21,  22,  and  23. 
State   v.    Garden    County    142 

4.  An  architect  employed  to  superintend  construction  of  a  court- 
house under  a  contract  calling  for  estimates  as  the  work 
progresses  is  a  fiduciary  of  the  county,  and,  if  he  knows 
any  reason  why  estimates  should  not  be  made,  he  should 
state  the  facts  to  the  county  board,  without  its  request 
Howard  County  v.  Pesha  296 

5.  Where  a  county  enters  into  a  valid  contract  for  construc- 
tion of  a  courthouse,  it  cannot,  by  pleading  want  of  power, 
escape  the  payment  of  just  claims  for  labor  and  materials 
accepted  and  used  under  terms  of  the  contract.  Howard 
County  v.  Pesha 296 

6.  Where  a  sheriff  having  the  right  to  hold  over  retains  his 
office  and  files  a  proper  bend,  failure  of  the  county  board  to 
approve  the  bond  does  not  create  a  vacancy.    State  v.  Willott  798 

Courts.     See  Wills,  2.  ' 

The  district  court  may  try  a  cause  on  appeal  upon  the  tran- 
script of  the  proceedings  in  the  probate  court.  Keeler  v. 
Estate  of  Hiles   465 

Criminal  Law.  See  Adultery.  Forgery.  Homicide.  Indictment 
and  Information.  Intoxicating  Liquors,  1,  12.  Juby.  Lar- 
ceny.   Receiving  Stolen  Goods.    Statutes,  1,  2. 

1.  In  a  criminal  prosecution,  where  a  negative  is  an  essential 
element  of  the  crime,  and  is  "peculiarly  within  the  knowledge 
of  the   defendant/'  it  devolves  upon  him   to  produce  the 
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evidence,  and,  on  his  failure  to  do  so,  the  jury  may  infer 
that  it  cannot  be  produced.*  State  v.  Krasne  11 

2.  In  a  prosecution  under  sec.  8896,  Rev.  St.  1913,  for  fraudulent 
advertisement  of  merchandise,  demurrer  to  evidence  held 
improperly  sustained.     State  v.  Krasne   11 

3.  A  voluntary  confession,  standing  alone,  is  insufficient  to 
prove  the  commission  of  a  crime,  but  such  confession  may, 
with  slight  corroborative  circumstances,  be  sufficient  to 
warrant  a  conviction.     State  v.  Krasne  11 

4.  Under  the  Indeterminate  sentence  act,  a  district  judge  is 
only  a  ministerial  officer  whose  authority  is  limited  to  pro- 
nouncing a  minimum  and  maximum  sentence.    Lee  v.  State    87 

5.  Under  the  indeterminate  sentence  act,  the  prison  board 
determines  the  term  the  prisoner  shall  serve.    Lee  v.  State  . .     87 

6.  To  make  evidence  of  other  acts  available,  some  use  for  it 
must  be  found  as  evidencing  a  conspiracy,  knowledge,  de- 
sign, disposition,  plan,  or  scheme,  or  other  quality,  of  itself 
evidence  bearing  upon  the  particular  act  charged.  St. 
Clair  v.  State  125 

7.  An  alibi  is#a  defense  in  a  prosecution  for  the  sale  of  whiskey. 
Milligen  v." State 131 

8.  Where  name  of  state's  witness  was  Hughes  William  Hughes, 
though  he  signed  the  complaint  as  William  Hughes,  and  the 
county  attorney  indorsed  William  Hughes  on  the  information, 
held  not  error  to  permit  him  to  testify  as  a  witness  in  chief 
for  the  state.    Brown  v.  State  271 

9.  The  district  court  cannot  fix  the  minimum  of  a  sentence 
for  larceny  at  a  greater  period  than  that  fixed  by  statute. 
Brown  v.  State  271 

10.  Failure  to  specifically  instruct  to  disregard  opinions  ex- 
pressed by  rejected  talesmen  on  their  voir  dire  examination 
will  not  require  a  reversal,  where  the  instructions  direct 
the  jury  to  base  their  verdict  alone  on  evidence  adduced 

at  the  trial.    Qrammer  v.  State 325 

11.  Under  an  information  charging  two  with  murder  in  the  first 
degree,  one  as  principal  and  the  other  as  accessory  before 
the  fact,  failure  of  the  trial  judge,  on  his  own  motion,  to 
require  separate  trials  held  not  error.    Qrammer  v.  State  . .  325 

12.  Testimony  that  a  confession  was  voluntary,  or  that  there  were 
no  promises,  threats,  or  inducements  to  influence  accused 
to  make  it,  is  not  objectionable  as  being  an  opinion  or  a 
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conclusion,  where  the  circumstances  under  which  the  con- 
fession was  made  are  In  evidence.    Orammer  *;.  State  325 

13.  A  foundation  for  admitting;  in  evidence  a  confession  of  guilt 
may  be  established  by  testimony  of  a  witness  that  it  was 
made  to  him  and  that  neither  he  nor  any  one  in  his  presence 

or  hearing  made  any  promises  or  threats.    Orammer  v.  State  325 

14.  Where  two  are  charged  with  murder  in  the  first  degree,  one 
as  principal  and  the  other  as  accessory  before  the  fact,  a 
confession  by  the  principal,  if  admitted  by  the  accessory 
to  be  true,  may  be  admitted  in  evidence  against  the  latter. 
Orammer  v.  State  325 

15.  Laughter  and  applause  by  the  audience  during  trial  in  a 
felony  case,  held  not  ground  for  setting  aside  the  verdict, 
where  the  presiding  judge  vigorously  rebuked  the  miscon- 
duct and  directed  the  jury  to  disregard  it;  prejudice  not 
being  shown.     Orammer  v.  State   . 325 

16.  An  oral  statement  directing  the  jury  that  testimony  of 
witness  under  examination  applies  alone  to  one  of  two  joint 
defendants  is  not  an  instruction  within  the  statutes  requir- 
ing instructions  to  be  in  writing,  and  forbidding  oral  modi- 
fication.   Orammer  v.  State / 325 

17.  Instructions  must  be  taken  as  a  whole,  and  a  phrase,  clause 
or  sentence  may  not  be  segregated  from  the  context  in  order 
to  give  it  a  different  meaning  from  that  intended.     Kirk 

v.  State 484 

18.  When  it  is  shown  affirmatively  that  attendance  of  a  witness 
cannot  be  procured,  his  evidence  given  on  a  former  trial 
may  be  used  on  a  second  trial;  its  admission  being  within 
the  sound  discretion  of  the  trial  court.    Koenigstein  v.  State  580 

19.  In  a  criminal  trial,  it  is  error  to  instruct  the  jury  to  con- 
sider "all  the  circumstances  established  beyond  a  reasonable 
doubt  by  the  evidence,  bearing  on  the  respective  questions 
and  facts  testified  to."    Koenigstein  v.  State  580 

20.  The  ultimate  facts  necessary  to  a  conviction  must  be  estab- 
lished beyond  a  reasonable  doubt,  but  minor  circumstances 
need  not  be  so  proved.    Koenigstein  v.  State  580 

21.  If  a  witness  in  rebuttal  is  erroneously  allowed  to  repeat 
his  testimony  on  direct  examination,  the  error  will  not  re- 
quire a  reversal,  unless  it  affirmatively  appears  that  accused 
may  have  been  prejudiced  thereby.    Koenigstein  v.  State  . .  580 

22.  It  is  not  reversible  error  to  reject  proof  of  matters  that  are 
conceded  by  all  parties.    Koenigstein  v.  State 580 
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23.  A  motion  to  direct  an  acquittal  should  not  be  sustained  if 
the  evidence  is  such  that  reasonable  minds  might  differ  as  to 
guilt  of  accused  under  the  evidence  and  instructions.  Koenig- 
atein  t>.  State  .' 580 

24.  A  conviction  under  sec.  8767,  Rev.  St.  1913,  defining  adultery, 
will  not  be  set  aside  because  the  charge  was  that  accused 
was  an  unmarried  man,  when  the  evidence  showed  that  he 
was  *a  married  man.    Miller  v.  State 591 

25.  In  prosecution  for  adultery,  introduction  of  defendant's 
alleged  child  in  evidence,  defendant  being  colored  and  the 
woman  and  her  husband  white,  held  proper,  as  bearing  on 
defendant's  improper  relations  with  the  prosecutrix.    Miller 

v.  State 591 

26.  It  is  not  error  to  refuse  a  requested  instruction  substantially 
the  same  as  one  given:   Williams  v.  State 710 

27.  Where  an  abuse  of  the  court's  discretion  as  to  questions  pro- 
pounded to  jurors  is  not  shown,  its  rulings  will  be  sustained. 
Stone  v.   State    712 

28.  In  a  prosecution  for  felony,  the  information  must  be  served 
upon  the  defendant  at  least  one  day  before  trial.    Wozniak 

v.  'State 749 

29.  Where  defendant's  objection  to  go  to  trial  because  no  copy 
of  the  information  has  been  given  him  is  overruled,  the  ruling 
cannot  be  sustained  unless  the  record  affirmatively  shows 
such  service.    Wozniak  v.  State  749 

30.  Where  the  state's  brief  does  not  quote  nor  refer  to  record 
where  it  is  shown  that  defendant  was  served  with  copy  of 
information,  the  court  will  not  presume  that  such  evidence 
exists.     Wozniak   v.    State    749 

31.  A  conviction  for  felony  will  not  be  affirmed  unless  the  record 
shows  that  accused  was  arraigned  and  given  opportunity  to 
plead  before  the  trial  began.    Wozniak  v.  State 749 

32.  In  a  prosecution  for  felony  under  sec.  56,  ch.  187,  Laws  1917, 
which  also  defines  first  and  second  offenses  as  misdemeanors 
with  different  penalties  attached,  accused  may  be  acquitted 
of  felony  but  convicted  for  a  first  or  second  offense,  and 
instructions  should  be  given  thereon.     Wozniak  v.  State  . .  749 

33.  Where  instructions  respond  to  the  evidence  and  issues,  they 
will  be  held  proper.    Mauzy  v.  State  775 

Where  accused  is  a  witness  in  his  own  behalf,  it  is  dis- 
cretionary with  the  court  as  to  how  far  opposing  counsel  may 
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go  in  his  cross-examination,  and,  unless  there  is  an  abuse  of 
discretion,  no  error  is  committed.    Mauzy  v.  State  775 

35.  Where  one  of  two  jointly  charged  with  murder  enters  a 
plea  of  guilty,  and  neither  requests  separate  trial,  and  the 
evidence  against  both  is  taken  together,  they  cannot  there- 
after contend  that  for  that  reason  the  judgment  finally  ren- 
dered is  absolutely  voU.    In  re  Application  of  Cole  802 

36.  When  accused  pleads  guilty  to  a  charge  of  murder  in  the 
first  degree,  he  cannot  determine  the  degree  oi  the  crime, 
but  may  be  convicted  of  murder  of  either  degree  or  'man- 
slaughter, and  the  court  should  determine  the  degree  from 
the  evidence.     In  re  Application  of  Cole   802 

37.  The  determination  of  the  degree  of  the  crime  on  plea  of 
guilty  does  not  necessarily  Involve  the  determination  of 
the  punishment  therefor.    In  re  Application  of  Cole  802 

38.  Where  one  of  two  jointly  charged  with  murder  enters  a  plea 
of  guilty  during  the  trial,  and  neither  had  requestec  separate 
trial,  the  regular  practice  is  to  proceed  separately  against  the 
one  not  pleading  guilty,  and  not  to  take  evidence  as  to  de- 
gree of  crime  of  the  one  pleading  guilty  as  a  part  of  such 
trial.     In  re  Application  of  Cole    802 

39.  If  prejudicial  error  occurs  only  after  the  defendant's  guilt 
has  been  determined,  the  judgment  will  be  reversed  and  the 
cause  remanded  for  correct  proceedings  subsequent  to  de- 
termination of  defendant's  guilt.    In  re  Application  of  Cole  802 

Crops.    See  Trial,  3. 

Damages.    See  Sales,  3. 

1.  Verdict  for  $2,000  for  personal  injuries  held  not  excessive. 
Ford  v.  Bush   317 

2.  Verdict  for  $25,000  damages   held  not  excessive.     Thomas 

v.  Otis  Elevator  Co 401 

3.  Where  goods  of  the  quality  ordered  are  not  delivered,  the 
purchaser  is  not  required  to  purchase  other  goods  on  the 
open  market  in  mitigation  of  damages,  while  negotiations 
for  a  settlement  are  pending.    Shurtleff  v.  Pick  &  Co 414 

Death. 

An  action  for  wrongful  death  under  sec.  1429,  Rev.  St.  1913 
(Lord  Campbell's  Act)  must  be  brought  within  two  years 
after  the  cause  of  action  accrues.    Oengo  v.  Mardis  \ 164 
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Deeds.     See  Appeal  and  Ebbor,  22.    Evidence,  1.    Mortgages,  4. 
Wills,  10. 

1.  In  a  suit  to  cancel  a  deed  for  fraud,  evidence  held  insuf- 
ficient to  sustain  the  allegations  of  the  petition.    McWilliams 

v.  Anderson .- 187 

2.  Where  an  aged  parent  upon  practically  no  consideration 
conveys  most  of  his  property  to  one  son,  the  transaction  will 
be  closely  scrutinized,  and  the  presumption  is  against  its 
validity.     Chamberlain   v.   Frank 442 

3.  Evidence  held  insufficient  to  uphold  conveyance  by  aged 
parent  to  son.    Chamberlain  v.  Frank ' 442 

4.  Where  an  invalid  conveyance  was  made  about  six  years 
before  grantor's  death,  and  suit  to  annul  was  brought  a  few 
months  after  his  death,  there  was  no  laches.    Chamberlain 

v.  Frank    442 

5.  Equity  will  cancel  a  conveyance,  where  the  consideration 
is  nominal  and  there  are  indications  of  fraud  or  conceal- 
ment.   Krauze  v.  Stevens  463 

6.  Where  a  deed  in  blank  as  to  grantee  appears  to  be  regularly 
executed,  acknowledged  and  delivered,  it  is,  as  to  third  per- 
sons, prima  facie  evidence  of  the  authority  of  the  person 
holding  the  deed  to  insert  her  name  as  grantee.  Harring- 
ton v.   Vogle    677 

7.  Unless  a  contrary  intention  appears,  execution  and  delivery 
of  a  deed  gives  the  recipient  implied  authority  to  insert  the 
name  of  the  intended  grantee,  where  this  i3  left  blank. 
Harrington  v.  Vogle 677 

Depositions. 

If  no  objection  is  made  to  a  deposition,  and  both  parties  lead 
therefrom,  neither  party  can  object  that  the  deposition  was 
incompetent.     O'Brien  v.   Coon 836 

Divorce. 

1.  The  conduct  of  a  husband  toward  his  wife,  though  insuf- 
ficient to  sustain  a  decree  of  divorce  for  cruelty,  may  be 
sufficient  to  avoid  condonation  of  the  cruelty.  James  v. 
James    27S 

2.  Evidence  held  to  sustain  decree  of  divorce  and  alimony. 
James  v.  James  278 

i.  A  provision  in  a  decree  of  divorce  for  temporary  custody 
of  a  child  until  further  order  of  court  may  be  modified  on 
motion.    Hammond  v.  Hammond 860 
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4.  In  determining  custody  of  an  infant,  the  best  interest  of 
the  child  is  the  controlling  consideration.  Hammond  v. 
Hammond 869 

Drains. 

1.  Courts  will  not  ordinarily  by  mandatory  injunction  direct 
a  different  method  of  drainage  from  that  adopted  in  good 
faith  by  the  district  board.  Moeller  v.  Logan  Drainage 
District 439 

2.  The  dissolution  of  a  drainage  district  according  to  law  will 
not  be  interfered  with  at  the  suit  of  property  owners  who 
did  not  begin  their  suit  until  notice  of  an  election  to  dis- 
solve the  district  was  being  given.  Moeller  v,  Logan  Drain- 
age District 439 

3.  When  the  county  board  and  the  governing  board  of  a  drain- 
age district  fail  to  agree  on  building  bridges  over  drainage 
ditches  on  county  roads,  under  sec.  2983,  Rev.  St.  1913,  it  is 
the  duty  of  the  district  to  construct  such  bridges  under 
supervision  of  the  county  board.  State  v.  Burt-Washington 
Drainage  District  763 

4.  When  a  county  board  has  knowledge  that  a  drainage  dis- 
trict desires  to  construct  bridges  over  its  ditches  on  county 
roads,  and  fails  to  supervise  such  construction  under  sec. 
2983,  Rev.  St.  1913,  and  the  district  builds  the  bridges,  the 
county  board  is  estopped  from  complaining  that  they  were 
not  built  under  its  supervision.  State  v.  Burt-Washington 
Drainage  District  763 

Ejectment.    See  Executors  and  Administrators,  2. 
Elections. 

Under  the  nonpartisan  judiciary  act,  the  voter  may  write 
upon  the  primary  election  ballot  the  name  of  any  person  as 
his  choice  for  nominee  for  office.     State  v.  Hogeboom  ....  603 

Eminent  Domain. 


i 


1.  Claim  for  damages  for  establishment  of  a  highway  across  a  i 
railroad  right  of  way  cannot  be  considered  in  mandamus 
to  compel  construction  of  an  overhead  crossing.     State  v. 
Omaha  6  S.  I.  R.  Co 40 

2.  Objections  to  the  establishment  of  a  highway  across  a  rail- 
road right  of  way  will  not  be  considered  in  mandamus  to 
compel  construction  of  an  overhead  crossing.  State  v. 
Omaha  &  S.  I.  R.  Co 4ft 
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3.  A  petition  to  condemn  land  for  use  of  a  railroad  is  the 
basis  of  the  proceeding  and  must  accurately  describe  the 
land.    Dailey  v.  Missouri  P.  R.  Co 219 

4.  A  petition  containing  inaccurate,  statements  material  to 
dimensions  of  the  land  will  render  void  condemnation  pro- 
ceedings thereunder.    Dailey  v.  Missouri  P.  R.  Co 219 

Equity.  See  Deeds,  2-5.    Judgment,  5.    Parties,  2-4. 

Escheat.    See  Aliens.    Mandamus.  1. 

When  lands  of  a  decedent,  from  whom  nonresidents  aliens 
would  inherit  if  residents  of  the  state,  are  forfeited  to  the 
state,  they  are  entitled  to  their  value;  such  value  to  be 
ascertained  as  provided  by  statute.     State  v.  Thomas   147 

Estoppel.    See  Drains,  4.    Officers,  7. 

Where  a  party  gives  a  reason  for  his  conduct  and  decision  in 
a  controversy,  he  cannot,  after  litigation  begun,  change  his 
ground.  Mitchell  v.  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  791 

Evidence.  See  Appeal  and  Error,  19-31.  Bills  and  Notes,  5,  6. 
Contracts,  10.  Criminal  Law.  Depositions.  Landlord  and 
Tenant,  1.    Negligence.    Trusts,  2.    Waters,  3. 

1.  Where  a  deed  reserving  a  life  estate  in  a  farm  does  not  con- 
tain the  entire  contract  resulting  in  the  conveyance,  grantee 
may  show  by  parol  that  he  accepted  title  on  condition  that 
he  should  occupy  the  farm  for  an  annual  rental  during 
grantor's  lifetime,  where  the  latter  had  made  an  oral  promise 
to  give  grantee  a  farm  for  services,  which  he  subsequently 
performed.     Luther  v.  Luther  46 

2.  In  an  action  by  a  wife  against  saloon-keepers  for  loss  of 
support  occasioned  by  the  death  of  her  husband  caused  by 
intoxicants,  the  Carlisle  mortality  table  is  competent  evi- 
dence of  his  life  expectancy.     Wiley  v.  National  Surety  Co.    68 

3.  A  farmer  is  competent  to  testify  to  the  value  of  farm  crops. 
Watkins  v.  Union  P.  R.  Co '. 75 

4.  Though  proof  of  ill  health  or  hazardous  employment  may 
impair  the  effect  of  mortality  tables  as  evidence,  it  does  not 
make  them  inadmissible.  Mentz  v.  Omaha  &  C.  B.  Street 
R.Co 216 

5.  Where  the  entire  testimony  of  a  witness  shows  that  he  is 
qualified  to  testify  to  rental  values  of  land,  his  testimony 

103  Neb.— 57 


898  INDEX  [103  Neb. 

Eyidenc* — Concluded. 

.  should  not  be  excluded  because  some  of  his  answers  tend 
to  Indicate  a  lack  of  necessary  knowledge.  Unzicker  v. 
Unzicker 314 

6.  Secondary  evidence  of  contents  of  lost  instrument  held  ad- 

.  missible.    Met  calf  v.  Chicago,  R.  I.  &  P.  R.  Co 431 

7.  Testimony  of  witnesses,  who  were  near  the  place  of  an  acci- 
dent, that  they  did  not  hear  a  signal  bell  is  not  sufficient  to 
overcome  positive  evidence  that  the  bell  was  ringing.  Nan- 
f&o  v.  Chicago,  B.  d  Q.  R.  Co 577 

8.  In  an  action  on  a  notary's  bond  for  false  acknowledgement 
to  a  deed,  the  official  signature  on  the  notary's  bond  filed  with 
the  county  clerk  may  be  received  in  evidence  for  comparison  - 
of  handwriting.    Harrington  v.  Vogle   677 

9.  A  reasonably  accurate  map  may  be  admitted  in  evidence  as 
an  aid  in  making  intelligible  evidence  respecting  location 

of  objects  under  investigation.    Anderson  v.  Union  P.  R.  Co.  770 


• 


10.  Where  local  custom  has  given  a  term  a  special  meaning  of 
general  acceptance  in  a  business,  parol  evidence  is  admis- 
sible to  explain  it  in  a  written  contract.    Haney  v.  Collins  . .  782 

11.  Merely  offering  a  writing  in  evidence,  not  signed  by  party  to 

be  charged,  is  not  proof  of  its  contents.    OfBrien  v.  Coon  . .  836 

Executors  and  Administrators. 

1.  Upon  the  death  of  a  husband,  the  homestead  vests  in  his 
widow  and  heirs,  and  the  administrator  cannot  take  it  into 
account  in  administering  the  estate.    Dillon  v.  Dillon 322 

2.  An  administrator  who  takes  possession  of  a  decedent's  un- 
incumbered homestead,  excluding  the  widow,  acts  unlawfully, 
and  a  demand  for  possession  is  not  a  condition  of  her  right 

to  maintain  ejectment  against  him.     Dillon  v.  Dillon  322 

3.  Evidence  held  to  sustain  findings  allowing  claim  against  an 
estate  based  on  check  payable  after  death  of  decedent. 
Keeler  v.  Estate  of  Hiles  ! 465 

4.  Equity  will  not  entertain  an  administrator's  suit  to  recover, 
on  the  ground  of  mental  incompetency,  property  conveyed 
to  some  of  intestate's  children,  where  there  are  no  creditors, 
and  the  only  persons  to  be  benefitted  are  other  children  of 
the  intestate,  who  during  her  alleged  incompetency  received 
property  from  her  which  they  still  retain.  Brower  v.  Umstead  828 
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Extradition* 

1.  In  a  requisition,  the  copy  of  the  complaint  and  the  authenti- 
cating certificate  required  by  the  federal  law  may  be  written 

on  different  papers.     Chandler  v.  Sipes   Ill 

2.  Where  the  complaint  in  a  requisition  charges  all  the  elements 
of  a  crime  under  the  law*  of  the  demanding  state,  its  suf- 
ficiency is  a  question  for  the  courts  of  that  state.    Chandler 

v.  Sipes Ill 

Forcible  Entry  and  Detainer. 

In  forcible  entry  and  detainer,  where  plaintiff  shows  neither 
title  nor  right  to  possession,  it  is  not  error  to  direct  a 
verdict  for  defendant.    Lierman  v.  Vidra 613 

Forgery. 

1.  In  a  prosecution  for  forgery  on  two  counts,  evidence  held 
to  warrant  an  instruction  that  accused  might  be  found  guilty 

on  both  counts,  or  on  one,  or  not  guilty.    Whitney  v.  State. .     94 

2.  An  instruction  defining  the  essential  elements  of  the  crime 
of  uttering  a  forged  instrument  given  in  substantially  the 
language  of  the  statute  is  sufficient.    Whitney  t>.  State  ....     94 

Fraud.  See  Contracts,  13,  14.  Criminal  Law,  1-3.  Deeds,  1. 
Master  and  Servant,  4.  Quieting  Title.  Vendor  and  Pub- 
chaser,  3,  6. 

1.  In  an  action  for  fraud,  instruction  as  to  measure  of  damages 
held  not  erroneous.    Ellwanger  v.  Goss   132 

2.  One  who  knowingly  participates  in  the  commission  of  a  fraud 
is  chargeable  with  guilty  knowledge.    Raasch  v.  Lund  Land 

Co 157 

3.  A  director  or  officer  of  a  corporation  who  approves  an  un- 
true and  misleading  report  as  to  the  value  of  its  stock  may 
become  personally  liable  to  a  purchaser  of  the  stock  who  is 
defrauded  thereby.    Redfield  v.  Lamb 410 

4.  If  false  representations  are  made  by  a  vendor  of  material 
facts  as  to  the  value  of  realty  requiring  an  independent 
investigation  to  ascertain  the  truth,  the  vendee  may  recover 
damages  suffered.     McCandless  v.  Qreusel   472 

6.  If  a  contract  is  conditioned  on  seller's  performance  of  cer- 
tain things  within  a  specified  time,  within  which  performance 
is  being  considered  by  the  parties,  representations  then  made 
by  the  seller,  intended  to  prevent  suspicion  of  prior  fraud 
inducing  the  contract  and  to  induce  the  buyer  to  consum- 
mate it,  are  competent  as  evidence  of  fraud  in  buyer's  action 
for  damages.    Lindburg  v.  Lamb 767 
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1  6.  Representations  made  by  a  seller  after  consummation  of 
a  contract  of  sale  are  incompetent  as  independent  evidence 
of  fraud  inducing  the  buyer  to  enter  into  the  contract.  hind- 
burg  v.  Lamb  767 

7.  Evidence  in  an  action  for  fraud  held  to  sustain  judgment 
for   plaintiff.     O'Brien  v.   Coon    836 

Frauds,  Statute  of.    See  Statute  of  Frauds. 

Fraudulent  Conveyances. 

1.  There  must  be  an  enforceable  claim  as  a  basis  for  recovery 
by  a  creditor  for  an  alleged  violation  of  the  bulk  sales  law. 
Fisher  v.   Woodard    253 

2.  A  solvent  man'B  conveyance  of  land  to  his  child  without 
fraudulent  intent  is  presumed  to  be  in  consideration  of  his 
moral  obligation  to  support  her,  and,  in  absence  of  evi- 
dence of  contrary  intent,  will  convey  the  fee,  to  the  exclusion 

of  subsequent  creditors  of  the  grantor.     Tanner  v.  Frink  . .  817 

3.  The  question  of  fraudulent  intent  is  to  be  considered  as  of 
the  time  when  the  conveyance  is  made,  and  with  reference 
to   the  particular  alleged   fraudulent   conveyance.     Tanner 

v.   Frink 817 

Guaranty. 

Verdict  for  defendant  held  sustained  by  proof  that  he  refused 
to  become  guarantor  when  sober,  but  signed  the  guaranty 
when  drunk,  and  that  he  rescinded  it  within  a  reasonable 
time.    Schultz  v.  Rogers 318 

Habeas  Corpus. 

1.  In  habeas  corpus  to  release  a  prisoner  detained  under  a 
warrant  of  extradition,  the  fact  that  a  complaint  was  filed 
against  him  in  the  demanding  state  is  prima  jacie  evidence 
that  he  was  there  charged  with  a  crime.    Chandler  v.  Sipes  111 

2.  Where  a  prisoner  detained  under  a  warrant  of  extradition  al- 
leges that  the  complaint  against  him  does  not  charge  a 
crime  under  the  statute  of  the  demanding  state,  the  burden 

is  on  him  to  produce  the  statute.    Chandler  v.  Sipes Ill 

3.  In  habeas  corpus,  where  there  is  a,  substantial  conflict  in  the 
evidence  as  to  petitioner's  presence  in  or  absence  from  the 
demanding  state,  at  the  time  the  offense  was  committed, 
petitioner  is  not  entitled  to  his  freedom  on  that  issue. 
Chandler  v,  Sipes : Ill 
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4.  The  issuance  of  a  warrant  of  extradition  creates  a  pre- 
sumption that  the  prisoner  detained  under  it  is  a  fugitive. 
Chandler  v.  Sipes  Ill 

5.  The  burden  of  proving  that  a  complaint  in  a  requisition  is 
not  certified  according  to  federal  law  Is  on  a  prisoner,  where 
he  is  detained  under  a  warrant  regular  on  its  face.    Chandler 

v.  Sipes Ill 

6.  In  habeas  corpus  to  determine  right  to  possession  of  a  child 
as  between  its  father  and  grandparents,  where  the  evidence 
is  conflicting  as  to  their  fitness '  and  as  to  the  agreement 
whereby  possession  was  committed  to  the  grandparents,  the 
child's  welfare  is  the  controlling  consideration.  State  v. 
Highoerger 258 

7.  One  who  under  sees.  4082,  4094,  Rev.  St.  1913,  is  "found  to 
be  infected  with  communicable  venereal  virus"  is  not  en- 
titled to  a  writ  of  habeas  corpus  for  release  from  detention. 
Brown  v.  Manning 540 

8.  If  on  a  valid  conviction  the  court  renders  an  unauthorized 
judgment,  and  defendant  is  imprisoned  under  such  void 
judgment,  he  may  be  released  by  habeas  corpus,  but  he 
will  not  be  discharged  from  custody  if  he  is  charged  with 

a  crime  in  a  valid  information.    In  re  Application  of  Cole  . .  802 

9.  The  writ  of  habeas  corpus  is  not  a  writ  for  the  correction  of 
errors,  and  will  not  be  allowed  to  be  used  for  that  purpose. 

In  re  Application  of  Cole  802 

10.  If  the  proceedings  subsequent  to  conviction  are  erroneous, 
the  errors  can  be  corrected  by  proceedings  in  error,  but  not 
by  habeas  corpus.    In  re  Application  of  Cole  802 

Health. 

Under  sees.  4082,  4094,  Rev.  St.  1913,  the  city  of  Omaha  is 
authorized  to  provide  for  detention  in  detention  home  of 
persons  "found  to  be  infected  with  communicable  venereal 
virus."     Brown  v.  Manning   540 

Highways. 

1.  Evidence,  in  suit  to  establish  right  to  use  an  ai?eged  public 
road,  held  to  show  its  abandonment  for  more  than  ten  years 
before  suit  was  begun;  the  suit  thus  being  barred  by  limi- 
tations.    Donovan,  v.  Union  P.  R.  Co 66S 

2.  Evidence  in  a  suit  to  enjoin  a  road  overseer  from  removing 
a  hedge,  claimed  to  be  an  encroachment  upon  the  public 
highway,  held  to  sustain  decree  for  plaintiff.    Rurup  v.  Kilzer  848 
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Homestead.    See  Executors  and  Administrates,  1,  2.    Vendor  and 
Purchaser,  2. 

1.  A  writing  by  a  widow,  not  the  head  of  the  family,  creating 
an  equitable  mortgage  on  realty  in  which  she  held  a  home- 
stead life  estate  under  the  statute  and  the  fee  under  her 
husband's  will,  held  not  void  for  want  of  acknowledgment. 
Miles  v.  Martin   261 

2.  A  wife  by  living  apart  from  her  husband  without  fault  does 
not  thereby  divest  herself  of  her  homestead  rights  in  his 
property  at  his  death.    Dillon  v.  Dillon  322 

3.  Where  a  married  man  informed  a  money  lender  that  he  in- 
tended to  use  the  money  borrowed  to  pay  for  a  homestead 
previously  purchased,  such  fact  did  not  entitle  the  lender 

to  a  lien  for  the  purchase  price.    Engaard  v.  Schmidt  ....  369 

Homicide.     See  Criminal  Law,  11,  35-39.     Indictment  and  Infor- 
mation. 

1.  Under  an  information  charging  two  with  murder  in  the  first 
degree,  one  as  principal  and  the  other  as  accessory  before 
the  fact,  the  duty  of  fixing  the  punishment  of  each  at  death 
or  life  imprisonment,  if  both  are  convicted,  is  imposed  on 
the  jury  by  the  Criminal  Code.    Orammer  v.  State 325 

2.  On  trial  for  killing  an  officer,  instruction  allowing  convic- 
tion if  jury  find  from  the  evidence  beyond  a  reasonable  doubt 
thafaccused  with  others  with  whom  he  stood  charged,  prior 
to  the  killing,  had  formed  a  common  purpose  to  resist 
arrest,  and  that  the  fatal  shot  was  fired  by  one  of  the  parties  • 
in  pursuance  thereof,  is  proper,  when  other  necessary  ele- 
ments of  murder  are  properly  defined.    Kirk  v.  State 484 

3.  When  several  persons  are  jointly  engaged  in  resisting  of- 
ficers attempting  to  arrest  them,  and  in  such  resistance  use 
deadly  weapons,  each  who  assists  in  their  employment  is 
held  to  have  intended  the  natural  and  probable  consequences 

of  their  use.    Kirk  v.  State 484 

4.  When  evidence  shows  that  accused  may  have  participated 
in  killing  of  deceased,  but,  if  so,  without  premeditation  and 
deliberation,  it  is  not  error  to  instruct  on  murder  in  the 
second  degree,  and  permit  consideration  of  that  crime.    Kirk 

v.  State 484 

6.  On  a  trial  for  murder  in  the  first  degree,  it  is  the  court's 
duty  to  instruct  only  on  the  degrees  of  homicide  supported 
by  evidence.     Williams  v.  State • 710 
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6.  It  was  not  error  to  refuse  to  require  state's  counsel  to  offer 
•  in  evidence  a  dying  declaration,  when  the  record  fails  to 

show  that  such  a  declaration  was  made.    Williams  v.  State  710 

7.  Evidence  held  to  sustain  conviction.    Mauzy  v.  State 775 

Husband  and  Wife.    See  Homestead,  2. 

1.  When  a  married  woman  signs  a  note  there  is  no  presumption 
thai;  she  intended  thereby  to  bind  her  separate  estate.    Dodge 

v.  Healey 180 

2.  In  foreclosure  of  mortgage  given  to  secure  notes  signed  by 
husband  and  wife,  judgment  for  deficiency  cannot  be  ren- 
dered against  the  wife,  where  the  pleadings  show  marriage 
when  she  signed  the  notes,  unless  the  issue  as  to  such 
liability  is  raised  by  proper  plea.    Dodge  v.  Healey  180 

3.  In  absence  of  divorce,  a  separation  contract  between  husband 
and  wife  is  abrogated  by  renewal  of  marital  relations. 
Dillon   v.   Dillon    322 

4.  A  contract  between  husband  and  wife,  providing  for  pay- 
ments for  support  of  wife  and  child,  and  that  criminal 
proceedings  for  abandonment  should  be  "indefinitely  sus- 
pended'' until  default  of  a  payment,  is  not  void  as  against 
public  policy.    Weichel  v.  Weichel  542 

5.  A  bond  for  $1,000,  "and  more  if  required,"  to  secure  pay- 
ments stipulated  in  contract  by  husband  to  support  wife  and 
child,  is  not  void  because  exceeding  amount  prescribed  by 
sec.  8615,  Rev.  St.  1913,  providing  for  such  bond  and  limit- 
ing it  to  $1,000.    Weichel  v.  Weichel 542 

Indictment  and  Information.    See  Intoxicating  Liquors,  12. 

An  information  charging  murder  in  the  first  degree  charges 
also  murder  in  the  second  degree.    Kirk  v.  State 484 

Injunction.    See  Drains,  1,  2.    Highways,  2.    Municipal  Corpora- 
tions, 6.  Officers,  1. 
Where   the   nature  and   frequency   of  trespasses   prevent   or 
threaten  rights  of  possession  and  property  in  land,  an  in- 
junction will  be  granted.    Meyers  v.  Schmidt  475 

Insurance.  % 

1.  In  determining  whether  statements  in  a  written  application 
for  insurance  are  warranties  or  mere  representations,  the 
court  will  consider  the  situation  of  the  parties,  the  subject- 
matter,  and  the  language  employed,  and  where  the  parties 
clearly  intend  statements  to  be  warranties,  the  contract 
will  be '  so  construed.  Swanback  v.  Sovereign  Camp,  W. 
O.W 34 
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2.  To  make  warranties  a  defense  to  an  action  on  an  insurance 
policy,  the  insurer  must  plead  and  prove  that  answers 
were  made  substantially  as  written  in  the  application,  that 
they  were  materially  false,  and  that  the  insurer  relied  on 
and  acted  upon  them.  Sicanback  v.  Sovereign  Camp,  W. 
O.W 34 

3.  Where  a  foreign  beneficiary  society  fails  to  show  that  it  has 
complied  with  its  own  laws  «as  to  the  right  to  do  business 
in  this  state,  it  is  not  entitled  to  admission.    Grand  Lodge, 

A.  0.  U.  W.  v.  Insurance  Board  99 

4.  An  administrative  board  may  exercise  only  those  discretion- 
ary powers  given  it  by  statute,  and  it  is  its  duty  to  act 
when  the  statutory  requirements  have  been  complied  with. 
Grand  Lodge,  A.  0.  V.  W.  v.  Insurance  Board 99 

5.  Exclusion  of  evidence  of  examining  physician  held  to  have 
been  erroneous.    Fox  v.  Scandinavian  Mutual  Aid  Ass'n.  . .  117 

6.  Employers'  liability  policy  held  to  obligate  the  insurer,  on 
appeal  from  a  judgment  recovered  by  the  employee,  to  fur- 
nish a  supersedeas  bond.    Johnson  v.  Maryland  Casualty  Co.  371 

7.  Where  the  insurer  appeals  from  a  judgment  recovered  by  an 
employee  and  does  not  furnish  a  supersedeas  bond,  the  in- 
sured may  pay  the  judgment  and  sue  the  insurer.    Johnson 

v.  Maryland  Casualty  Co 371 

8.  Under  the  statutes  of  New  York,  it  is  the  duty  of  its  in- 
surance commissioner  to  administer  all  property  and  credits 
of  an  insolvent  corporation  of  that  state  located  in  Nebraska. 
Kinsler  v.  Casualty  Co.  of  America   382 

9.  Where  the  holder  of  a  fraternal  beneficiary  certificate  has 
done  all  within  his  power  and  knowledge  to  procure  a  change 
of  beneficiary  to  be  made  by  the  insurer,  a  court  of  equity, 
as  between  conflicting  claimants,  will  treat  the  change  as 
having  been  made.    Adams  v.  Police  $  Firemen's. Ins.  Ass'n  552 

10.  Where  officers  of  a  mutual  accident  insurance  company, 
authorized  to  enact  by-laws,  fail  to  formally  adopt  any  by- 
laws, but  act  upon  avd  publish  by-laws  adopted  at  a  meeting 
of  its  members,  such  by-laws  cannot  be  assailed  for  want  of 
formal  adoption,  by  a  member  who  accepted  his  certificate 
thereunder,  or  by  his  beneficiaries.  Dunn  v.  physicians 
Casualty   Ass'n    557 

11.  A  by-law  of  a  mutual  accident  association  construed  to  re- 
lieve the  association  from  liability  for  fatal  injuries  inten- 
tionally inflicted  upon  the  insured  by  a  third  person.    Dunn 

v.  Physicians   Casualty  Ass'n    „ ~  657 
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12.  A  provision  in  a  contract  for  term  insurance  that  it  shall 
not  be  payable  unless  death  occurs  within  a  year  for  which 
premium  has  been  paid  is  binding  upon  the  parties.    Bogue 

v.  New  York  Life  Ins.  Co 568 

13.  Provision  in  life  policy  that  any  indebtedness  or  unpaid 
portion  of  premium  for  the  current  policy  year  should  be 
deducted  from  death  loss,  held  not  inconsistent  with  pro- 
vision that  payment  of  premium  should  not  keep  policy  in 
force  beyond  date  when  next  premium  was  payable.    Bogue 

v.  New  York  Life  Ins.  Co 563 

14.  Provision  in  policy  that  after  it  takes  effect  it  shall  con- 
stitute the  entire  contract  will  not  prevent  a  subsequent 
agreement  modifying  the  contract.  Bogue  v.  New  York 
Life  Ins.  Co 568 

15.  Where  premium  was  extended  and  payment  was  not  made  as 
agreed,  the  policy  lapsed.    Bogue  v.  New  York  Life  Ins.  Co.  568 

16.  An  insurance  agent  whose  authority  was  set  out  in  the  ap- 
plication and  expressly  called  to  the  applicant's  attention 
could  not  vary  the  terms  of  the  policy  by  an  estimate  of 
results  of  the  policy  attached  by  him  thereto.  Baird  v. 
Union  Mutual  Life  Ins.  Co 609 

17.  An  offer  to  pay  the  amount  due  under  its  contract  held  a 
sufficient  tender  to  relieve  insurer  from  liability  for  interest 
and  attorney's  fees.    Baird  v.  Union  Mutual  Life  Ins.  Co.  . .  609 

18.  Evidence  in  an  action  for  negligence  in  delaying  action  on 
an  application  for  life  insurance  held  insufficient  to  sustain 
judgment  for  plaintiff.    Meyer  v.  Central  States  Life  Ins.  Co.  640 

• 

19.  Special  provisions  in  a  life  policy  will  not  be  construed 
to  defeat  or  limit  its  benefits,  unless  they  clearly  require 
such  construction.    Zantow  v.  Old  Line  Accident  Ins.  Co.  ..  685 

20.  Where  proof  of  death  furnished  a  beneficiary  association  . 
did  not  strictly  conform  to  its  by-laws,  and  the  claimant  was 
informed  that  payment  would  be  made  on  "positive  proof 
of  death,"  held  that  strict  conformity  of  proof  to  the  by- 
laws was  waived,  and  only  "positive  proof  of  death"  was 
necessary.  Mitchell  v.  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  791 

21.  "Positive  proof"  of  death  in  a  by-law  of  a  beneficiary  as- 
sociation held  to  mean  proof  as  positive  as  the  circumstances 
reasonably  afford,  and  positive  enough  to  satisfy  the  judg- 
ment of  reasonable  men.  Mitchell  v.  Brotherhood  of  Loco- 
motive Firemen  and  Enginemen 791 
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Intoxicating  Liquors.    See  Criminal  Law,  7.    Evidence,  2. 

1.  Evidence,  though  circumstantial,  held  to  sustain  conviction 

for  unlawful  possession  of  intoxicating  liquor.    Bilz  v.  State    15 

2.  Petition  in  action  for  death  held  to  charge  the  shooting  of 
plaintiff's  intestate  to  have  been  done  by  one  of  his  compan- 
ions! by  himself,  or  by  an  unknown  party,  and  to  sustain 
the  verdict.    Rapp  v.  Moscrey  30 

3.  Verdict  for  $6,000  held  not  excessive.  Wiley  v.  National 
Surety   Co 68 

4.  In  an  action  against  saloon-keepers  by  a  wife  for  loss  of 
husband's  support  caused  by  intoxicants,  the  granting  of  a 
divorce  and  alimony  to  the  wife,  held  not  to  mitigate  the 
damage.     Wiley  v.  National  Surety  Co \ 68 

5.  Where,  in  an  action  against  saloon-keepers  and  their  sureties, 
the  verdict  is  in  excess  of  the  bond,  the  court  may  render 
judgment  against  the  principals  for  the  amount  of  the  ver- 
dict, and  against  the  sureties  for  the  sum  stipulated  in  the 
bond.    Wiley  v.  National  Surety  Co 68 

6.  Saloon-keepers  who  contribute  by  the  sale  of  even  a  small 
quantity  of  intoxicants  to  a  person  while  he  is  forming  the 
drink  habit,  and  their  sureties,  are  liable  to  the  persons 

f  named  in  the  statute  for  loss  of  support.    Wiley  v.  National 
Surety   Co , 68 

7.  The  purpose  of  ch.  187,  Laws  1917,  is  by  sec.  58  daclared  to  be 
"for  the  immediate  preservation  of  the  public  peace,  health 
and  safety,"  and  must  be  liberally  construed.  State  v.  Jones- 
Hansen  Cadillac  Co 353 

8.  In  ascertaining  legislative  intent,  it  will  be  considered 
that  forfeitures  are  not  favored  in  the  law.  State  v.  Jones- 
Hans  en  Cadillac  Co 353 

9.  Ch.  187,  Laws  1917,  prohibiting  manufacture  and  sale  of 
intoxicating  liquors,  and  providing  for  confiscation,  of  prop- 
erty used  in  the  traffic,  will  not  be  construed  to  forfeit 
property  of  innocent  citizens,  unless  a  legislative  intent  is 
manifest  that  such  forfeiture  is  necessary  for  the  preserva- 
tion of  public  health  and  safety.  State  v.  Jones-Hansen 
Cadillac  Co * 353 

1%.  An  automobile  used  in  unlawful  transportation  of  intoxicat- 
ing liquors  is  by  sec.  42,  .ch.  187,  Laws  1917,  a  common 
nuisance,  which  may  be  abated.  State  v.  Jones-Hansen 
Cadillac  Co.  \ 353 

11.  Under  ch.  187,  Laws  1917,  if  an  automobile  used  in  trans- 
porting intoxicating  liquor  is  declared  a  nuisance,  the  in- 
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terest  of  the  owner  or  mortgagee  with  notice  must  be  sold 
and  the  proceeds  applied  as  provided  by  sec.  33.  State  v. 
Jone8-Hansen    Cadillac   Co 353 

12.  An  information  which  charges  only  that  the  accused  kept 
intoxicating  liquors  "for  unlawful  purposes"  is  too  indefinite 
to  charge  a  felony  under  sec.  11,  ch.  187,  Laws  1917.  Wozniak 
v.  State  749 

Judgment.    See  Limitation  of  Actions,  2.    Wills,  24. 

1.  A  motion  to  vacate  a  judgment  because  a  defendant  was  a 
resident  of  another  county,  and  because  there  was  no  joint 
liability  between  ,the  defendants,  held  properly  overruled 
after  trial  and  judgment.    McArdle  v.  Omaha  4*  O.  B.  Street 

R.  Co 82 

2.  In  proceedings  to  obtain  supplemental  decree,  the  paities 
cannot  relitigate  matters  adjudicated  in  the  original  de- 
cree.    Overlander  v.  Ware  T  375 

3.  The  trial  court  may  in  its  discretion  vacate  or  modify  a 
judgment  during  the  term,  but  this  cannot  be  demanded  as 

a  legal  right.     Young  v.  Estate  of  Young  418 

4.  After  a  judgment  has  been  paid  and  the  cause  dismissed,  a 
motion  to  set  aside  presents  no  issue.  Durland  Trust  Co.  v. 
XJttley 461 

5.  Equity  will  not  enjoin  collection  of  a  judgment,  where  de- 
fendant was  served  by  legal  process,  unless  it  clearly  and 
conclusively  appears  that  his  default  was  without  his-  fault 
or  negligence,  and  that  he  has  a  valid  defense  to  the  law 
action.     Campbell  v.  Harvard  State  Bank  562 

Jury. 

An  opinion  of  a  juror  on  the  merits  of  a  criminal  charge,  if 
based  solely  on  rumor  or  report,  does  not  of  itself  disqualify 
him,  where  his  voir  dire  examination  shows  that  he  can  re- 
turn a  fair  and  impartial  verdict  on  the  evidence  and  the 
instructions.    Crammer  v.  State  325 

Landlord  and  Tenant.    See  Evidence,  5. 

1.  Where  existence  of  the  relation  of  landlord  and  tenant  is 
an  issue  in  an  action  to  recover  for  a  year's  use  and  occu- 
pancy of  a  farm,  a  judicial  record  showing  that  plaintiff 
had  collected  rent  for  the  preceding  year  may  be  admitted  in 
evidence.     Unzicker  v.  Unzicker 314 

2.  In  an  action  for  rent,  evidence  as  to  surrender  of  premises 
and  an  agreement  by  plaintiff's  agent  to  release  defendant 
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held  sufficient  to  raise  a  question  for  the  jury.     Union  P.  R. 
Co.  v.  Gregory  Coal  Co . 421 

3.  One  who  executes  a  lease  of  realty,  and  thereafter  conveys  it 
to  another  with  covenants  of  title,  is  a  proper  party  to  an 
action  to  cancel  the  lease  for  fraud  and  concealment,  and 
may  contest  it  on  those  grounds.    Krause  v.  Stevens 463 

Larceny. 

1.  Under  the  Criminal  Code  (Rev.  St.  1913,  sec.  9129)  it  is 
mandatory  that  a  jury,  on  conviction,  shall  declare  in  the 
verdict  the  value  of  the  property  stolen,  and  the  court  has 
no  jurisdiction  to  pass  sentence  without  such  finding.    Lee 

v.  State 87 

2.  The  generic  term  "hog"  is  a  sufficient  description  under  sec. 
8640,   Rev.   St.   1913,   providing  punishment   for   stealing  a 

#   "sow,  barrow,  hoar  or  pig."    Brown  v.  State  271 

3.  When  property  belonging  to  several  owners  is  stolen,  the 
Information  is  sufficient  if  it  alleges  that  the  property  be- 
longs to  any  one  or  more  of  them.    Brown  v.  State 271 

4.  Where  recently  stolen  property  is  found  on  premises  of  ac- 
cused,  and  it  is  not  shown  that  any  other  person  had  access 
thereto,  an  instruction  allowing  the  jury  to  assume  pos- 
session in  accused  is  not  erroneous.    Brown  v.  State 271 

Libel. 

Under  the  common  law  and  the  public  policy  of  Nebraska,  two 
rival  candidates  for  public  office  cannot  lawfully  contract 

*  that  one  shall  withdraw  his  candidacy  in  favor  of  the  other, 
who,  if  elected,  will  appoint  him  to  a  public  office;  and  a 
newspaper  article  naming  a  candidate  and  charging  him 
with  being  a  party  to  such  conduct  is  of  itself  libelous.  Hand 
v.  Bailey  Co 450 

Licenses.     See  Commerce. 

1.  The  reasonableness  of  a  tax  depends  upon  its  general  opera- 
tion in  the  class  to  which  it  applies.  City  of  Fremont  v. 
Postal  Telegraph-Cable  Co 476 

2.  In  imposing  an  occupation  tax  for  revenue  upon  a  telegraph 
company  doing  an  intrastate  business,  extent  of  tax  is  within 
the  discretion  of  the  municipal  government,  except  only  that 
it  must  not  be  prohibitory.  City  of  Fremont  v.  Postal  Tele- 
graph-Cable    Co 476 
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3.  Mere  proof  of  operating  loss  of  a  telegraph  company  for 
two  years  without  showing  what  volume  of  business  is' 
available,  or  the  amount  of  its  business 'or  its  facilities,  is 
insufficient  to  show  that  an  annual  occupation  tax  of  $60  in 
a  city  of  8,000  inhabitants  is  unreasonable.  City  of  Fremont 
v.  Postal  Telegraph-Cable  Co 476 

Liens.    See  Homestead,  3. 

In  a  suit  to  enforce  a  specific  lien  on  realty,  it  is  not  neces- 
sary to  allege  or  prove  that  plaintiff's  claim  has  •  been  re- 
duced to  judgment  and  execution  issued  and  returned  un- 
satisfied.   Miles  v.  Martin  261 

Life  Estates. 

# 

1.  Limitations  do  not  run  in  favor  of  a  life  tenant  claiming  the 
entire  estate  as  against  the  remainderman  until  such  claim 
is  clearly  brought  home  to  the  remainderman.  Anderson  t?. 
Miller 543 

2.  Remaindermen  may  act  on  the  legal  presumption  that  pos- 
session of  a  life  tenant  is  lawful  and  not  adverse.    Anderson 

v.  Miller # 549 

Limitation  of  Actions.    See  Death.   Highways,  1.  Life  Estates,  1. 
Remainders. 

1.  The  limitation  in  sec.  1429,  Rev.  St.  1913,  is  independent  of 
sec.  7577,  Rev.  St.  1913,  suspending  limitation  while  defend- 
ant is  absent  from  the  state,  absconds  or  conceals  himself. 
Gengo  v.  Mardis 164 

2.  A  domestic  judgment  is  a  specialty  within  sec.  7567,  Rev. 
St.  1913,  and  an  action  thereon  is  barred  after  five  years. 
Fisher  v.  Woodard   253 

3.  A  promissory  note  showing  on  its  face  that  it  is  outlawed 
does  not  render  demurrable  a  petition  pleading  it,  where 
plaintiff  alleges  that  failure  to  sue  was  due  to  absconding 

of  defendant.    Cummings  v.  Keating  &  Co 453 

4.  The  sufficiency  of  evidence  to  sustain  finding  that  a  debtor 
absconded  must  be  tested  by  the  circumstances  of  each  case. 
Cummings  v.  Keating  &  Co 453 

5.  In  an  action  on  notes,  evidence  held  to  sustain  finding  that 
defendant  absconded,  and  so  arrested  the  statute  of  limita- 
tions.    Cummings  v.  Keating  &  Co 453 
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Lis  Pendens. 

Under  sec.  7651,  Rev.  St.  1913,  purchaser  of  realty  from  one  who 
-  procured  it  by  fraud,  who  fails  to  record  his  deed  until  af- 
ter filing  of  lis  pendens  in  a  suit  to  set  aside  the  deed  of 
his  grantor,  is  a  subsequent  purchaser  and  bound  by  the  pro- 
ceedings.   Justice  v.  Shaw 423 

Mandamus.    See  Eminent  Domain,  1,  2. 

1.  It  is  the  duty  of  the  attorney  of  the  county  in  which  land 
lies,  which  nonresident  alien  heirs  cannot  inherit,  to  pro- 
ceed to  forfeit  the  land  to  the  state,  and,  if  he  refuses  or 
neglects  to  do  so,  such  alien  heirs  may  enforce  such  action 

by  mandamus.     State  v.  Thomas  *• 147 

2.  Mandamus  will  not  lie  to  compel  issuance  of  a  warrant  on 
current  funds  of  a  school  district  to  pay  a  judgment  for 
damages  for  breach  of  a  teacher's  contract  in  a  former  year. 
State  v.  Putnam 846 

Master  and  Servant.    See  Appeal  and  Error,  30.* 

1.  Compensation  under  the  employers'  liability  act  pursuant  to 
sec.  3675,  Rev.  St.  1913,  cannot  be  denied  because  of  claim- 
ant's refusal  to  submit  to  an  X-ray  examination  or  photo- 
graph, where  the  uncontradicted  evidence  shows  that  neither 
is  necessary.  United  States  Fidelity  d  Guaranty  Co.  v.  Wick- 
line  21 

2.  Allowance  of  50  per  cent,  penalty  for  delinquent  payments 
under  sec.  3666,  Rev.  St.  1913,  as  amended,  Laws  1917,  ch.  85, 
sec.  9%,  held  not  unconstitutional.  United  State  Fidelity  f 
Guaranty  Co.  v.  Wickline   21 

3.  The  workmen's  compensation  act  is  remedial  in  its  nature, 
and  will  be  liberally  construed.  United  States  Fidelity  & 
Guaranty  Co.  v.  Wickline   21 

4.  Where  plaintiff  in  a  suit  under  the  employers'  liability  act 
has  released  claims  for  compensation  for  a  consideration,  and 
seeks  te  avoid  the  release  because  of  fraud,  the  burden  is 

on  her  to  establish  fraud.    Swan  v.  Lincoln  Terminal  Co.  . .     36 

5.  Where  a  trilling  amount  is  paid  for  release  of  claims  under 
the  employers'  liability  act,  that  fact  may  be  considered, 
with  other  evidence,  as  tending  to  show  fraud.  Swan  v. 
Lincoln  Terminal  Co 36 

6.  Under  sec.  2661,  Rev.  St.  1913,  as  amended  by  sec.  6,  ch.  85, 
Laws  1917,  an  employer  who  offered  to  furnish  to  an  injured 
employee  services  of  a  competent  physician  and  medicines, 
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held  not  liable  for  such  services,  where  the  employee  refused 
the  offer  and  obtained  services  elsewhere.  Radii  v.  Morris 
d  Co 84 

7.  The  word  "provided/'  as  used  in  sec.  3661,  Rer.  St.  1913,  as 
amended  by  sec.  6,  ch.  85,  Laws  1917,  relating  to  liability  of 
employer  for  medical  services  to  injured  employee,  has  the 
same  meaning  as  "and"  or  "but."    Radii  v.  Morris  &  Co.  ...  84 

8.  An  employee  assumes  the  ordinary  risks,  incident  to  his  em- 
ployment.   Dieter  v.  Doolittle  Produce  Co 152 

9.  Where  an  employee  is  induced  to  use  defective  machinery  on 
the  employer's  promise  to  remedy  the  defect,  he  does  not 
thereby  assume  the  risk  of  injury  from  such  defect.    Dieter 

v.  Doolittle  Produce  Co 152 

10.  Under  sec.  3659,  Rev.  St.  1913,  an  employee  may  sue  a  third 
party  for  damages,  though  his  employer  has  settled  with  the 
employee  in  accordance  with  the  workmen's  compensation 
act,  if  he  makes  his  employer  a  party  to  the  action.  Mun- 
caster  v.  Oraham  Ice  Cream  Co 379 

11.  Sec.  3659,  Rev.  St.  1913,  being  for  the  benefit  of  an  employer 
who  is  liable  to  a  workman  injured  by  a  third  party's  neg- 
ligence, the  workman  may  sue  in  his  own  name  on  an  assign- 
ment from  his  employer.    Thomas  v.  Otis  Elevator  Co 401 

12.  Under  the  workmen's  compensation  act,  commutation  and 
payment  in  a  lump  sum  by  order  of  court  are  authorized  only 
in  the  exercise  of  sound  discretion  upon  an  agreemenc  or 
settlement  by  the  parties.    Myers  v.  Armour  d  Co 407 

13.  In  an  action  under  the  federal  employers'  liability  act,  where 
contents  of  a  lost  order  were  material  to  the  isKue,  held  not 
error  to  permit  other  similar  orders  to  be  introduced  in  re- 
buttal.   Metcalf  v.  Chicago ,  R.  I.  d  P.  R.  Co 431 

14.  Injury  to  minor  helqZ  to  be  one  "arising  out  of  and  in  the 
course  of  his  employment."    Morris  d  Co.  v.  Gushing 481 

15.  In  an  action  under  the  federal  employers'  liability  act,  some 
specific  act  of  negligence  on  the  part  of  the  employer  must 

be  alleged  and  proved.    Nanflto  v.  Chicago,  B.  d  Q.  R.  Co.  . .  577 

16.  That  an  engine  was  moving  four  or  five  miles  an  hour  in 
switching  yards  is  not  in  itself  evidence  of  negligence. 
Nanfito  v.  Chicago,  B.  d  Q.  R.  Co 577 

17.  On  appeal  by  either  party  from  award  of  compensation  com- 
missioner  under  employers'  liability  act,  the  district  court 
of  county  where  employee  could  sue  employer  at  time  of  in- 
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jury  is  the  proper  court  to  which  to  appeal.    Globe  Indem- 
nity Co.  V.  Larson 673 

18.  On  appeal  from  an  award  of  the  compensation  commissioner, 
the  district  court  has  authority  to  hear  the  cause  as  a  suit 
in  equity  and  to  enter  final  judgment.    United  States  Fidelity 

d  Guaranty  Co.  v.  Wickline  681 

19.  On  appeal  from  an  award  of  the  compensation  commissioner, 
the  district  court,  on  proper  application,  may  allow  additional 
compensation  and  "waiting  time"  subsequent  to  the  commis- 
sioner's  award.      United   States   Fidelity   &    Guaranty   Co. 

v.  Wickline 681 

20.  Where  a  claimant  was  willing  to  permit  an  X-ray  photo- 
y  graph,  but  refused  to  allow  injection  of  cblorogol,  such  re- 
fusal did  not  forfeit  her  right  to  compensation  under  the 
employers'  liability  act.     United  States  Fidelity  <£  Guaranty 
Co.  v.  Wickline  681 

21.  The  right  to  supervise,  control,  and  direct  the  work  is  one 
of  the  tests  for  determining  whether  a  person  is  an  inde- 
pendent contractor  or  an  employee,  but  not  the  sole  test. 
Barrett  v.  Selden-Breck  Construction  Co 850 

22.  Plaintiff  held  to  be  an  independent  contractor,  and  not  an 
employee,  under  the  workmen's  compensation  act.     Barrett 

v.  Selden-Breck   Construction  Co 850 

23.  Under  the  employers'  liability  act,  the  inquiry  respecting  the 
extent  of  an  employee's  injury  should  be  directed  to  his  con- 
dition at  the  time  of  the  examination  or  trial.  Updijte 
Grain  Co*  v.  Swanson 872 

24.  Where  an  award  has  been  made  under  the  employers'  lia- 
bility act,  an  application  may  be  made  to  the  court  by  either 
party  after  six  months  for  a  modification  of  the  award  on 
the  ground  of  increase  or  decrease  of  incapacity  due  to  the 
injury.     Updike  Grain  Co.  v.  Swanson  872 

Mechanics'  Liens. 

1.  A  bond  to  secure  execution  of  a  building  contract  held  to  be 
an  independent  agreement  as  to  payment  of  liens,  not  affected 
by  a  provision  in  the  building  contract  requiring  the  owner 
to  procure  architect's  certificates  before  making  payments 

to  contractor.    Karel  v.  Basta , 191 

2.  Under  the  provisions  of  a  building  contract,  the  owner  who 
paid  liens  held  subrogated  to  the  right  of  materialmen  to    , 
recover  on  the  contractor's  bond.    Karel  v.  Basta 191 
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Mines  and  Minerals.    See  Public  Lands,  1. 

1.  Under  ch.  7,  Laws  1918,  all  leases  of  mineral  lands  must  be 
made  to  the  highest  bidder  in  open  competition  and  upon 
due  notice.    Briggs  v.  'Seville 1 

2.  The  lessee  of  mineral  rights  in  public  lands  cannot  interfere 
*  with  the  rights  of  an  agricultural  lessee  to  his  damage, 

without  satisfying  such  damage,  and,  if  it  cannot  be  other- 
wise   adjusted,    a   court   of  equity   will    take   jurisdiction. 
•      Briggs  v.  Neville   1 

Mortgages.     See  Homestead,  1.    Husband  and  Wife,   2.    Names. 

Venue. 

1.  Where  money  to  erect  a  building  is  to  be  advanced  as  the 

i 

building  progresses,  the  lien  of  the  mortgage  to  secure  same 
attaches  when  it  is  recorded.    Creigh  Sons  <£•  Co.  v.  Jones  . .  706 

2.  Where  a  mortgage  is  given  to  secure  money  to  be  advanced 
as  a  building  progresses,  the  advancement  is  not  optional, 
but  must  be  made  as  the  building  has  progressed.  Creigh 
Sons  &  Co.  v.  Jones  : . . .  706* 

3.  Lien  of  mortgage  for  money  to  be  advanced  as  a  building 
progresses  dates  from  the  recording  of  the  mortgage,  and  is 
superior  to  liens  for  labor  and  materials  furnished  after  the 
mortgage  was  recorded.    Creigh  Sons  d  Co.  v.  Jones 706 

4.  Grantor  giving  warranty  deed  held  liable  for  damages  from 
public  road  across  the  land  conveyed-   Rollins  v.  Hopkins  . .  830 

5.  An  application  for  a  deficiency  judgment  that  is  a,  continu- 
ation of  the  original  foreclosure  suit  is  not  within  sec.  8257, 
Rev.  St.  1913,  providing  that  such  proceeding  must  first  be 
authorized  by  the  court.    Bennett  v.  Winegar  843 

Municipal  Corporations. 

1.  In  suit  to  enjoin  city  from  making  paving  contract,  petition 
held  not  to  state  a  cause  of  action.    Carr  v.  City  of  Lexing- 


ton    29 


2.  "Intersections,"  as  used  in  sec.  4524,  Rev.  St.  1913,  de- 
fined.   Price  v.  City  of  Lincoln 366 

3.  When  a  petition  to  pave  a  certain  street  by  its  terms  refers 
to  the  number  of  a  paving  district  created  by  ordinance,  such 
petition  will  be  held  to  relate  to  the  paving  district  as  cre- 
ated.   Price  v.  City  of  Lincoln 366 

4.  A  notice  of  the  sitting  of  the  city  council  as  a  board  of 
equalization  to  consider  a  proposed  special  assessment  is  suf- 
ficient if  it  comply  substantially  with  the  statute.  Price  v. 
City  of  Lincoln 366 

103  Neb.— 58 
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5.  Where  a  city  having  power  to  contract  exercised  such  power 
irregularly  in  the  purchase  of  sewer  pipe  and  used  same,  the 
allowance  of  the  claim  by  the  city  council  would  not  be  set 
aside  at  the  suit  of  a  taxpayer.    Stickel  Lumber  Co,  v.  City 

of  Kearney   636 

6.  Property  owners  in  a  city  of  the  second  class  held  not  en- 
titled to  enjoin  assessment  of  benefits  from  paving  on  the 
ground  that  the  estimate  of  cost  was  not  made  by  the  city   9 
engineer.    Diederich  v.  City  of  Red  Cloud  688 

7.  An  assessment  for  paving  cannot  be  enjoined  because  a  street 
railway  was  allowed  to  remove  its  rails  from  the  street  to 
be  paved,  instead  of  paving  the  space  formerly  occupied 
thereby.    Diederich  v.  City  of  Red  Cloud 688 

8.  An  assessment  for  paving  cannot  be  enjoined  because  the 
contractor  guaranteed  the  work  for  five  years,  nor  because 
no  formal  ♦  personal  notice  of  the  formation  of  the  district 
was  given.    Diederich  v.  City  of  Red  Cloud  688 

9.  In  absence  of  statute,  a  city,  in  maintaining  a  public  park 
and  a  municipal  beach  for  bathing,  performs  a  govern- 
mental function,  and  is  not  liable  for  personal  injuries  to  one 
while  bathing,  resulting  from  negligence  of  city  officers. 
Caughlan  v.  City  of  Omaha  726 

10.  Municipal  bonds  should  be  issued  in  conformity  to  the  propo- 
sition adopted  by  the  electors,  and  to  the  statute  in  force  at 
the  time  of  their  issuance.    Morgan  v.  City  of  Falls  City 795 

Names. 

"Asa  W.  Winegar,"  in  a  notice  of  service  by  publication  in  a 
foreclosure  suit,  is  sufficient  to  confer  jurisdiction  to  deter- 
mine rights  of  one  whose  name  is  "Aseph  W.  Winegar." 
Bennett  v.  Winegar  843 

Negligence.    See  Master  and  Servant,  15,  16.  Railroads,  2.  Street 
Railways.    Trial,  9. 

1.  Where  a  petition  charges  several  grounds  of  negligence,  it 
is  not  error  to  submit  any  of  the  allegations  of  negligence 
which  there  is  evidence  to  support.    Thomas  v.  Otis  Elevator 

Co 461 

2.  In  an  action  for  damages  from  negligence  of  manager  of  a 
corporation,  a  verdict  against  the  corporation  is  inconsistent 
with  a  finding  that  the  manager  was  not  negligent,  but  the 
verdict  may  be  sustained  if  there  is  evidence  of  negligence  of 
other  agents  of  the  corporation  which  caused  the  damages. 
Nielsen  v.  Nebraska  Oas  <£  Electric  Co 488 
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3.  Evidence  of  repairs  made  or  precautions  taken  after  an  in- 
jury is  not  admissible  to  prove  antecedent  negligence.  An- 
derson v.  Union  P.R.Co 770 

New  Trial    See  Appeal  and  Error,  6. 

1.  Where  trial  in  action  on  note  was  had  as  if  a  reply  had  been 
filed  alleging  purchase  of  note  before  maturity,  held  not  error 
to  refuse  a  new  trial  on  ground  that  reply  was  filed  without 
leave.    Albany  County  Nat.  Bank  v.  Oould 275 

2.  The  granting  of  a  new  trial  for  newly  discovered  evidence  is 
within  the  sound  judicial  discretion  of  the  trial  court.  Peter- 
son v.  Kouty   321 

3.  Motion  for  new  trial  on  the  ground  of  newly  discovered  evi- 
dence held  properly  overruled.    Metcalf  v.  Chicago,  R.  1.  £ 

P.  R.Co 431 

Notaries. 

1.  Evidence  held  to  establish  a  prima  facie  case  of  negligence 
or  misconduct  on  the  part  of  a  notary  in  acknowledgment  of 

a  deed.    Harrington  v.  Vogle  677 

2.  Petition  held  to  state  a  cause  of  action  for  damages  for  false 
acknowledgment  of  deed.    Harrington  v.  Vogle 677 

Nuisance.    See  Intoxicating  Liquors,  10. 

Officers.    See  Libel. 

1.  A  de  facto  officer  may  enjoin  interference  while  in  the  pos- 
session of  his  office,  and  the  suit  does  not  prevent  adverse 
claimants  from  trying  the  right  of  title  to  the  office.    Kucera 

v.  Allen 221 

2.  Public  offices  are  not  subjects  of  lawful  barter  and  sale. 
Hand  v.  Bailey  Co 450 

3.  In  absence  of  malice,  oppression  in  office,  or  wilful  miscon- 
duct, public  officers  cannot  ordinarily  be  held  liable  for  mis- 
taken exercise  of  discretion,  or  error  in  judgment,  in  per- 
formance of  official  duties.    Keifer  v.  Smith 675 

4.  An  appointee  to  fill  a  vacancy  in  a  public  office  is  generally 
entitled  to  the  benefit  of  a  statutory  provision  that  officers 
shall  hold  over  until  their  successors  are  elected  and  qual- 
ified.   State  v.  Willott 798 

5.  The  appointing  power  has  no  vacancy  to  fill  upon  the  expira- 
tion of  a  term  of  office,  where  the  incumbent  ?s  entitled  to 
hold  over  until  his  successor  is  elected  and  qualified.    State 

v.  Willott 798 
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6.  Where  the  tenure  of  a  public  office  1b  fixed  bj  statute,  the 
pointing  power  cannot  change  the  term  as  a  condition  of 
pointment.    Btate  c.  WiUott  

7.  An  appointing  board  cannot  exact  of  an  appointee  as  a  t 
ditlon  of  making  the  appointment  the  surrender  of  any  rij 
privilege,  or  emolument  appertaining  to  the  office,  and  t 
principle  cannot  be  evaded  by  estoppel.    State  v.  WiUott 

8.  The  time  for  which  the  right  to  bold  over  exists  Is  as  mi 
a  part  of  the  incumbent's  term  of  office  as  the  fixed  statut 
period.     State  v.  WiUott  

Parties. 

1.  Under  sec.  7609,  Rev.  St.  1913,  petition  of  Intervention  m 
be  filed  before  trial,  and  Intervention  is  a  matter  of  rif 
State  v.  Farmer*  State  Bank  

2.  In  a  proper  case,  equity  may  grant  Intervention  any  time 
fore  Judgment.     State  v.  Farmers  State  Bank  

3.  Petition  held  to  be  a  petition  in  equity  for  leave  to  lntervt 
and  not  a  petition  of  intervention  under  sec.  7609,  Rev. 
1913.    State  v.  Farmers  Btate  Bank 

4.  When  public  officers  are  protecting  public  rights  fn  liti 
tion,  a  private  person  cannot  intervene;  but,' when  the  c 
trary  appears,  any  person  Interested  In  the  proper  admii 
tration  of  a  public  fund  under  control  of  a  court  of  equ 
may  Intervene.    State  v.  Farmers  state  Bank    

5.  Contract  for  sale  of  land  held  to  be  Joint,  and  defenda 
properly  Joined  In  an  action  for  failure  to  perform  sat 
Raddatz  v.  Christner   

Partition.    See  Appeal  and  Ebbob,  16,  17. 

In  a  partition  suit,  the  district  court  has  Jurisdiction  to  c 
strue  a  will  determining  the  rights  of  the  parties.  Mohi 
Harder ; 

Partnership. 

1.  The  liability  of  partners  for  a  tort  growing  out  of  the  pi 
nershtp  business  Is  joint  and  several,  and  tbey  may  be  si 
in  the  county  where  one  partner  resides,  and  summons  n 
be  Issued  to  other  counties  for  any  person  participating 
the  tort.    Wiley  v.  National  Surety  Co 

2.  In  a  suit  for  an  accounting  after  dissolution  of  partnersli 
evidence  held  to  sustain  decree  for  plaintiff.    Gaunt  v.  Bm 
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Paupers. 

1.  Averment  in  a  petition  of  circumstances  showing  destitution 
and  inability  to  procure  assistance  is  a  sufficient  allegation 
of  dependence,  under  sec.  5797,  Rev.  St.  1913,  as  against  a 
demurrer.    Custer  Township  v.  Board  of  Supervisors 128 

2.  In  counties  under  township  organization  having  no  estab- 
lished poorhouse,  the  support  of  the  poor  devolves  upon  the 
respective  townships.  Custer  Township  v.  Board  of  Super- 
visors    128 

Payment.    See  Bills  and  Notes,  1-3. 

1.  Money  deposited  with  a  third  person  to  satisfy  a  claim  is 
not  a  satisfaction,  unless  the  payee  accepted  such  arrange- 
ment and  released  the  debtor.    O'Brien  v.  Coon 836 

2.  Admission  of  evidence,  to  overcome  defense  of  payment  by 
'  deposit  with  third  person,  that  there  was  no  money  de- 
posited, held  not  prejudicial,  where  no  money  was  paid  the 
payee,  and  there  was  no  competent  evidence  that  he  had 
agreed  to  accept  the  deposit  as  satisfaction  of  his  claim. 
O'Brien'  v.  Coon  836 

Pleading.     See  Appeal  and  Error,*  18.    Appearance,  1.    Bills  and 
Notes,  10.   Eminent  Domain,  3,  4.   Parties.   Paupers.  1. 

1.  Where  a  plea  in  the  answer  is  tried  and  submitted  as  though 
traversed  by  the  reply,  which,  before  judgment,  is  amended 
to  raise  the  issue  in  fact  tried,  the  defect  in  the  original 
reply  is  not  ground  of  reversal.    Larsen  v.  Savidge 79 

2.  The  court  may,  on  proper  terms,  allow  supplemental  plead- 
ings to  be  tiled  while  a  cause  is  pending.    Miles  v.  Martin  . .  261 

3.  A  pleading,  though  technically  defective,  will  be  regarded 
sufficient  after  judgment.    Durland  Trust  Co.  v.  Uttley 461 

Principal  and  Agent.    See  Insurance,  16. 

1.  An  act  of  an  agent,  without  actual  authority,  may  be  with 
such  apparent  authority  as  to  bind  the  principal.     Union 

P.  R.  Co.  v.  Gregory  Coal  Co 421 

■ 

2.  If  one  repudiates  an  unauthorized  contract  of  his  agent,  he 
must  reject  it  as  a  whole.    State  Bank  v.  Strickler 490 

Principal  and  Surety.    See  Contracts,  3.  Intoxicating  Liquors,  5, 
6.    Schools  and  School  Districts,  1-6. 

1.  One  furnishing  labor  or  material  used  in  construction  of  a 
building  can  sue  the  contractor  and  his  sureties  who  have 
contracted  with  the  owner  to  pay  for  same.  Forburger  Stone 
Co.  v.  Lion  Bonding  &  Surety  Co 202 
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Principal  and  Surety — Concluded. 

2.  Where  rights  of  laborers  or  materialmen  have  become  fixed 
by  furnishing  labor  or  material  used  in  building,  no  act  or 
neglect  of  the  contractor  or  owner  will  defeat  such  rights. 
Forburger  Btone  Co.  v.  Lion  Bonding  &  Surety  Co 202 

3.  The  dismissal  by  a  creditor  of  a  replevin  suit  against  a  de- 
fendant, who  is  the  principal  on  a  surety  bond,  where  the 
sheriff's  return  shows  "no  property  found/'  does  not  affect 
the  surety's  right  of  subrogation,  and  he  is  not  thereby  dis- 
charged.   Omaha  Grain  Exchange  v.  National  Surety  Co.  . .  820 

4.  A  surety's  right  to  subrogation  to  a  creditor's  rights  stated. 
Omaha  Grain  Exchange  v.  National  Surety  Co -  820 

Process.    See  Partnership,  1. 

Where  the  sheriff's  return  recites  service  of  summons,  there  is 
a  presumption  of  service,  and  the  burden  is  on  one  seeking 
to  impeach  the  return  to  establish  its  falsity  by  clear  and 
convincing  proof.     Campbell  v.  Harvard  State  Bank  562 

Public  Lands.    See  Constitutional  Law,  1.    Mixes  and  Minerals. 

• 

1.  The  holder  of  an  agricultural  lease  of  school  land  has  no 
right  to  potash  and  other  minerals  in  the  land,  and  the  state 
can  remove  them  from  the  land  on  making  due  compensation 
to  the  lessee  for  any  injury,  there  being  an  implied  reserva- 
tion of  the  right  of  entry  for  that  purpose.    Briggs  v.  Neville      1 

2.  As  against  all  parties  except  the  United  States,  an  entryman 
on  public  lands  under  the  homestead  laws  is  entitled  to  per- 
manent improvements  thereon.     Haney  v.  Collins   782 

3.  An  agreement  by  an  entryman  under  the  homestead  laws  to 
pay  for  improvements  on  the  land  is  unenforceable  for  want 

of  consideration.    Haney  v.  Collins  782 

Quieting  Title. 

In  a  suit  to  quiet  title  to  land  obtained  by  fraud,  evidence 
held  to  sustain  decree  for  plaintiff.    Raasch  v.  Lund  Land  Co,  157 

« 

Railroads.    See  Carriers. 

1.   The  state  railway  commission  may  prescribe  the  method  in 
which  the  crossing  shall  be  made,  but  the  right  to  determine 
whether  a  highway  shall  extend  across  a  railroad  right  of  • 
way  is  vested  in  the  county  board.    State  v.  Omaha  <£  8.  /. 
R.  Co 40 
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Railroads — Concluded. 

2.  Evidence  on  issue  of  negligence  in  setting  a  car  brake 
held  insufficient  to  sustain  a  verdict  for  plaintiff.  Siebert 
v.  Chicago,  M.  d  St.  P.  R.  Co 719 

Receiving  Stolen  Goods. 

.* 

The  element  of  guilty  knowledge  necessary  to  constitute  the 
crime  of  receiving  stolen  property  is  contained  in  sec.  8630, 
Rev.  St.  1913,  providing  that  the  property  must  have  been 
received  "with  intent  to  defraud  the  owner."  St.  Clair  v. 
State 125 

Referendum.    See  Statutes,  4,  5. 

Religious  Societies* 

1.  When  a  church,  governed  solely  within  itself,  holds  property 
by  purchase  or  donation  for  its  use,  the  numerical  majority 
of  its  membership  may  ordinarily  control  the  right  to  the 
use  and  title  of  its  property.  Kenesaw  Free  Baptist  Church 

v.  Lattimer  755 

2.  A  church,  strictly  congregational,  may  sever  its  ecclesiastical 
connection  and  still  control  its  temporalities,  where  such 
change  does  not  divert  the  property  from  the  original  trust, 
and  civil  courts  will  only  inquire  as  to  who  constitutes  the 
religious  society  and  its  legitimate  successors,  and  award 
them  the  use  of  the  property,  and  in  case  of  -  schism  will 
not  ordinarily  inquire  into  the  existing  religious  opinion  of 
those  who  adhere  to  the  original  local  organization.  Kene- 
saw Free  Baptist  Church  v.  Lattimer 755 

Remainders. 

Limitations  do  not  run  against  a  remainderman  until  knowl- 
edge is  clearly  brought  home  to  him  that  another  is  claim- 
ing title  adversely.    Mohr  v.  Harder 545 

Replevin. 

In  replevin  for  possession  of  a  threshing  outfit  mortgaged  to 
secure  notes,  wherein  plaintiff  assumed  burden  of  proving 
payment,  evidence  held  to  sustain  verdict  for  plaintiff.  Wood 
v.  Advance  Rumley  Thresher  Co 377 

Bales.    See  Fraudulent  Conveyances,  1. 

1.  A  rule  of  a  grain  exchange  that  contracts  for  sale  and  de- 
livery of  grain  do  not  expire  until  canceled  try  a  party  to 
the  contract  cannot  bind  a  seller,  without  knowledge  of  the 
rule,  who  has  only  occasional  dealings.  Vincent  Grain  Co. 
V.  English  531 
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Sales — Concluded.  ? 

2.  Evidence  in  an  action  for  damages  for  failure  to  deliver 
grain  held  to  sustain  verdict  for  plaintiff.  Vincent  Grain 
Co.  v.  English 531 

3.  The  measure  of  damages  for  breach  of  contract  of  sale  of 
grain  is  the  difference  between  price  agreed  upon  and  price 

at  time  of  breach.    Fahey  v.  Updike  Elevator  Co 245 

4.  Breach  of  contract  of  sale  of  grain  held  to  have  occurred 
when  defendant  declared  a  forfeiture.  Fahey  v.  Updike  Ele- 
vator Co 245 

Schools  and  School  Districts. 

1.  Sec.  3840,  Rev.  St.  1913,  requiring  public  officials  to  take 
bond  from  a  contractor  to  pay  for  labor  and  materials  used 
in  a  public  building,  is  absolute,  and  the  contract  and  bond 
will  be  construed  to  protect  such  laborers  and  materialmen 
if  their  terms  are  ambiguous,  or  if  they  admit  of  such  con- 
struction.   Nye-Schneider-Fowler  Co.  v.  Roeser 614 

2.  If  a  contract  for  a  school  building  provides  that  a  bond  shall 

be  given,  without  stating  the  conditions,  it  will  be  presumed  , 

that  the  parties  intended  that  the  statutory  bond  should  be 
given.    Nye-Schneider-Fowler  Co.  v.  Roeser , 614 

3.  Where  a  contractor's  bond  for  a  school  building  contains  con- 
ditions usual  in  a  bond  for  a  private  building,  with  a  proviso 
implying  that  it  is  for  protection  of  laborers  and  material- 
men, the  contract  and  bond  will  be  -so  construed.  Nye- 
Schneider-Fowler  Coi  v.  Roeser  614 

4.  Contract  and  bond  for  erection  of  school  building  held  to 
require  payment  by  contractor  for  labor  and  materials.  Nye- 
Schneider-Fowler  Co.  v.  Roeser -. 614 

5.  Though  sec.  3840,  Rev.  St.  1913,  requires  two  sureties  on  a 
contractor's  bond  for  a  school  building,  yet,  if  one  signs  as 
sole   surety,   he   waives   tlfe   defect.     Nye-Schneider-Fowler 

Co.  v.  Roeser  614  • 

6.  Where  a  contractor's  bond  is  accepted  and  acted  upon  by  the 
school  board,  it  amounts  to  approval,  and  the  bond  is  not 
void  because  the  contract  provides  for  acceptance  by  the 
cashier  of  a  bank,  nor  because  it  runs  to  the  school  district' 
instead  of  the  board.    Nye-Schneider-Fowler  Co.  v.  Roeser.  614 

7.  Current  wages  of  a  school  teacher  should  be  paid  by  warrant 

on  the  teacher's  fund.    State  v.  Putnam  846 

8.  A  judgment  for  damages  for  breach  of  contract  preventing  a 
teacher  from  earning  wagefc  in  a  former  year  must  be  col- 
lected by  special  levy.    State  v.  Putnam  846 
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Set-Off. 

1.  The  provisions  of  the  Code  with  respect  to  set-off  are  not  ex- 
clusive.   Clark  Implement  Co.  v.  Wallace 26 

2.  Insolvency  of  a  party  may  be  sufficient  ground  for  a  court  of 
equity  to  allow  a  set-off  not  provided  for  by  statute.  Clark 
Implement  Co.  v.  Wallace  26 

3.  The  price  paid  for  a  note  or  claim,  sought  to  be  offset  in 
equity,  is  immaterial.    Clark  Implement  Co.  v.  Wallace 26 

Specific  Performance. 

1.  Ordinarily  insolvency  is  not  ground  for  specific  performance 
of  a  contract  for  the  sale  of  personalty.  Union  Co-operative 
Co.  v.  Adolf  son 394 

2.  In  a  suit  foj  specific  performance  of  a  contract  for  delivery 
of  corn,  evidence  held  insufficient  to  sustain  allegations  of  pe- 
tition.    Union  Co-operative  Co.  v.  Adolf  son    394 

3.  A  suit  for  specific  performance  of  an  oral  contract  to  convey 
land  will  not  lie,  unless  the  proof  is  clear,  satisfactory  and 
unequivocal  that  the"  contract  was  made  and  substantially 
performed  by  the  party  seeking  its  enforcement.     Powers 

v.  Norton,    761 

State  Railway  Commission.  . 

A  state  railway,  commissioner  is  not  required  to  give  an  official 
bond.    State  v.  Hall 17 

Statute  of  Frauds. 

1.  Performance  of  services  of  such  a  character  that  their  value 
cannot  be  estimated  by  a  pecuniary  standard  is  sufficient  to 
take  an  agreement  outr  of  the  statute  of  frauds.  Wehnes  v. 
Marsh 120 

2.  Past  services  not  rendered  in  pursuance  of  an  agreement 
made  will  not  take  the  agreement  out  of  the  statute  of  frauds. 
Wehnes  v.  Marsh 120 

3s  Clear  proof  of  a  definite  oral  contract  for  a  share  of  an  es- 
tate and  its  substantial  performance  has  the  same  force  as 
a  written  contract.    Parks  v.  Burney 572 

Statutes.    See  Taxation,  1-3. 

1.   Criminal  statutes  must  be  strictly  construed,  but  courts  will 

not  give  them  a  strained  or  unnatural  construction.    State 
v.  Stapel 135 
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Bt*  tut  es — Concl  uded. 

2.  Where  the  language  of  a  criminal  statute  Is  ambiguous,  the 
sense  will  be  adopted  that  best  harmonizes  with  the  contex 
and  with  the  apparent  policy  and  object  of  the  legislating 
Stale  v.  Stapel  

3.  When  a  statute  is  susceptible  of  two  constructions,  one  mafe 
Ing  it  valid,  the  other  making  its  validity  doubtful,  the  COD 
struction  making  it  valid  will  ordinarily  be  given.  Unio-. 
Stock  Yardt  Co.  v.  Nebraska  State  Kailway  Commission  . . . 

4.  Under  sec,  2339.  Rev.  St.  1913,  of  the  initiative  and  referei 
dum  act,  any  citizen  may  sue  to  enjoin  the  secretary  o 
state  from  certifying  or  printing  on  the  official  ballot  an  ac 
sought  to  be  referred.    Barkley  v.  Pool 

5.  When  the  certificate  of  a  circulator  of  a  referendum  petitloi 
is  Impeached  for  fraud,  the  probative  value  of  Jhe  certiflcab 
Is  destroyed,  and  none  Of  the  names  appearing  on  the  pet] 
tlon  will  be  counted  unless  affirmatively  proved  to  be  genu 
ine.    Barkley  v.  Pool 

6.  Where,  by  amendment  and  repeal,  the. words  of  a  former  stat 
ute  are  changed,  but  it  is  Intended  tbat  tbe  statute  shall  con 
tinue  to  operate,  it  Is  not  a  repeal  of  the  former  law  a 
amended.    Morgan  v.  City  of  Falls  City  

7.  Where  an  amending  statute  was  passed  with  an  emerge  nc; 
clause  amending  sec.  6119,  Rev.  St.  1913,  and  thereafter  a 
the  same  session  another  act  without  an  emergency  clausi 
was  passed  amending  the  same  section,  the  first  act  was  li 
force  until  the  later  act  became  operative  three  mouths  afte 
adjournment  of  the  session.     Morgan  v.  City  of  Fallt  City  , 

8.  The  legislature  must  be  presumed  to  know  the  changes  In  tbi 
former  law  made  by  amendments  during  Its  session,  and  ti 
intend  the  consequences  of  Its  action.  Morgan  v.  City  a 
Fall*  City   

Stock-Yards.     See  Constitutional  Law,  2.    Wabeiiovbemen. 


Street  Ballwaya,     See  Carriers.   Trial,  6. 

1.  It  is  the  duty  of  tbe  motorman  of  an  interurban  car  to  elov 
down  bis  car  as  he  approaches  a  frightened  team,  and  hit 
failure  to  do  so  Is  actionable  negligence.  Novak  v.  Omahi 
A  L.  R.  4-  L.  Co '. 

2.  Where  the  state  railway  commission  could  not  directly  ordei 
cancelation  of  common  stock  of  a  carrier,  It  could  not  cance 
it  by  Indirection.    In  re  Lincoln  Traction  Co 
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Street  Railways — Concluded. 

3.  The  state  railway  commission,  in  authorizing  a  carrier  to 
issue*  stocks  or  bonds,  may  determine  the  price  and  conditions 
of  their  Bale,  but  cannot  indirectly  prevent  such  Issue  by  im- 
posing impossible  or  unnecessary  conditions.  In  re  Lincoln 
Traction  Co.   .  / '. 229 

4.  In  an  action  for  injury  to  a  child,  evidence  adduced  held 
not  proof  of  negligence  under  the  doctrine  of  the  last  clear 
chance.    Spieler  v.  Lincoln  Traction  Co 339 

5.  Evidence  held  Insufficient  to  prove  charge  of  negligence  in 
operating  a  car.    Spieler  v.  Lincoln  .Traction  Co 339 

Subrogation.     See  Banks  and  Banking,  2.    Mechanics'  Liens,  2. 
Pbincipai*  and  Surety,  3,  4. 

Taxation. 

1.  In  assessing  total  value  of  shares  of  stock  for  taxation  under 
sec.  6343,  Rev.  St.  1913,  as  amended,  ch.  108,  Laws  1915,  the 
assessor  should  include  all  the  bank's  property  and  assets  at 
their  true  value,  and  mortgage  securities  on  which  the  mort- 
gagor has  agreed  to  pay  the  tax  should  not  be  excluded. 
Nemaha  County  Banfc  v.  County  Board  53 

.  2.  Under  sees.  6436-6443,  Rev.  St.  1913,  a  county  board  of  equal- 
ization cannot  increase  the  assessment  valuation  of  all  real 
estate  in  a  precinct  without  a  finding  that  the  valuation  does 
not  bear  a  just  relation  to  the  valuation  in  other  precincts  in 
the  county.    Peterson  v.  Brunzell  250 

3.  Statutes  in  regard  to  powers  and  duties  of  boards  of  equaliza- 
tion are  strictly  construed,  and  in  the  exercise  of  their  powers 
and  duties  the  procedure  prescribed  must  be  followed.  Peter- 
son v.  Brunzell 250 

4.  The  laws  of  the  United  States  permit  the  taxation  of  shares 
of  national  banks  in  the  hands  of  shareholders.  State  v. 
First  Nat.  Bank   280 

5.  Taxation  of  capital  stock  of  national  banks  or  other  property 
of  such  corporation  to  the  banks  is  not  permitted,  except  in 
case  of  real  estate.    State  v.  First  Nat.  Bank 280 


6.   If  a  tax  is  laid  on  property  of  a  banking  corporation,  in  as- 
1  sesaing  value  of  capital  stock,  a  deduction  may  be  made  of 

value  of  tax  free  secureties.    State  v.  First  Nat.  Bank  280 

'  7.   If  a  tax  is  laid  on  shares  of  bank  stock  in  the  hands  of  stock- 
1  holders,  no  deduction  of  value  of  tax  free  securities  of  bank 

J  is  required  to  be  made  by  the  laws  of  this  state,  or  of  the 

'  United  States.    State  v.  First  Nat.  Bank 280 
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Taxation — Concluded . 

8.  Under  U.  S.  supreme  court  decisions,  the  subject  of  Ue 
determines  whether  a  tax  law  Interferes  with  the  rit 
the  United  States  to  borrow  money.    State  v.  Firtt  Nat. 

S.  A  tax  on  property  of  a  banking  corporation  .consisting 
ligations  of  the  United  States  la  not  permitted.  81 
First  Nat.  Bank  .- 

10.  A  tax  on  the  value  of  national  bank  shares  in  the  hai 
stockholders  Is  not  a  tax  on  the  bank,  and  may  be  laic 
the  fact  that  the  value  of  the  United  States  oollgatioi 
considered  in  ascertaining  value  ot  shares  does  not  i 
the  tax  unlawful.    State  v.  First  Nat.  Bank 

11.  The  tax  contemplated  by  sec.  6343,  Rev.  St.  1913,  as  aim 
Laws  ISIS,  ch.  108,  relating  to  taxation  of  banking  co 
lions,  is  a  tax  on  shares  of  stock  in  the  hands  of  stockhi 
and  1b  not  a  tax  on  property  of  the  corporation.  8t 
First  Nat.  Bank   

12.  The  words  "capital  stock,"  as  used  In  sec.  6343,  Re 
1913,  does  not  mean  capital  stock  In  the  aggregate,  but  i 
ot  capital  stock  in  the  hands  of  stockholders  which  ar 
Ject  to  taxation.    State  v.  Firtt  Nat.  Bank  

13.  When  it  appears  to  the  county  board  of  equullzatior 
there  has  been  apparent  gross  injustice  in  undervalu 
the  valuation  should  be  raised,  and  no  complaint  is  req 
Welcfc  V.  Douglas  County  

14.  When  action  of  the  board  of  equalization  in  raising  o 
ering  an  assessment  Is  attacked,  the  burden  Is  on  the  I 
attacking  It  to  sbow  that  it  is  wrong.  WeleA  v.  Dt 
County 

15.  The  remedy  provided  a  taxpayer  by  subd.  1,  sec.  6491 
St.  1913,  Is  available  only  when  property  has  been  wron 
asseased,  either  because  exempt  or  because  the  tax  h 
ready  been  levied  and  paid.    Janike  v.  Butter  County 

16.  The  remedy  given  a  taxpayer  by  subd.  1,  sec.  6491,  R( 
1913,  is  not  available  to  correct  overvaluation  from  f 
to  separately  assess  a  mortgage  interest  In  land  and 
duct  the  amount  from  the  total  assessed  value  ot  the  Ian 
by  complaint  before  the  board  of  equalization.  Jan- 
Butler  County   

Tender.    See  Insurance,  IT. 


I 


130  Neb.]  INDEX.  925 

Trial.  See  Appeal  and  Ebrob.   Criminal  Law. 

1.  Where  the  evidence  is  not  conflicting,  held  proper  to  direct 
a  verdict  in  accordance  therewith.  Swanback  v.  Sovereign 
Camp,  W.  O.W 34 

2.  Proffered  instructions  should  be  in  writing.    Luther  v.  Luther    46 

3.  In  an  action  for  value  of  crops,  instruction  as  to  their  value 
as  shown  by  undisputed  testimony,  leaving  the  jury  to  de- 
termine whether  defendant  was  liable,  held  proper.    Watkins 

17.  Union  P.  R.  Co 75 

4.  A  party  desiring  a  more  explicit  instruction  than  that  given 
should  offer  such  an  instruction.    Larsen  v.  Savidge  79 

5.  A  substantial  conflict  in  evidence  on  an  issue  of  fact  pre- 
sents a  question  for  the  jury.    Larsen  v.  Savidge /9 

6.  In  an  action  against  a  street  railway  company  and  the  driver 
of  an  automobile,  an  instruction  that  the  company's  negli- 
gence could  not  be  predicated  upon  its  failure  to  sound  gong 
would  not  take  from  jury  evidence  upon  that  issue  as  it 
might  bear  on  the  driver's  negligence.    McArdle  v.  Omaha 

d  C.  B.  Street  R.  Co 82 

7.  Where  the  evidence  is  substantially  conflicting,  the  cause 
must  be  submitted  to  the  jury.  Fox  v.  Scandinavian  Mutual 
Aid   Ass'n    117 

8.  A  party  objecting  to  an  instruction  as  indefinite  should  ten- 
der a  suitable  instruction.    E Hwang er  v.  Goss 132 

9.  It  may  be  reversible  error  to  submit  to  the  jury,  as  grounds 
for  recovery,  alleged  acts  of  negligence  which  are  wholly 
unsupported  by  evidence.    Spieler  v.  Lincoln  Traction  Co.  . .  339 

10.  It  is  generally  not  commendable  practice,  in  stating  issues 
to  the  jury,  to  quote  at  large  from  the  pleadings,  as  it  may 
mislead  or  prejudice  the  Jury.    Spieler  v.  Lincoln  Traction  Co.  339 

11.  Where  undisputed  evidence  is  sufficient  as  to  the  existence 
or  nonexistence  of  a  fact,  it  is  not  error  to  so  state  to  the 
jury.    Thomas  v.  Otis  Elevator  Co 401 

12.  A  motion  to  strike  an  entire  answer  is  properly  overruled, 
if  part  of  the  answer  is  admissible.    Met  calf  v.  Chicago,  R. 

I.  &  P.  R.  Co 431 

13.  In  an  action  on  a  note,  when  both  parties  move  for  a  directed 
verdict,  judgment  for  defendant  has  the  effect  of  a  verdict. 
Bank  of  Benson  v.  Gordon 508 

14.  The  trial  judge's  statement  of  the  issues  should  state  them 
as  the  case  is  finally  presented  on  the  pleadings  and  evi- 
dence.   Dawson  County  Irrigation  Co.  v.  Dawson  County  . . .  692 
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Trial — Concludes. 

16.  In  an  action  by  an  Irrigation  company  agaii 
the  wrongful  removal  of  bridges,  where  di 
that  the  bridges  were  out  ot  repair  and  pi: 
to  their  removal,  It  was  error  to  Instruct 
was  on  plaintiff  to  show  removal  by  defe 
Count]/  Irrigation  Co.  v.  Dawson  County  ... 

16.  It  Is  proper  to  refuse  an  instruction  statin 
ters  recited  therein,  relating  to  only  a  ps 
cause  of  action,  would,  If  believed  by  the  jur 

defense.     O'Brien  v.  Coon 

Trusts.    See  Attachment,  1. 

1.  When  title  to  land  is  obtained  by  fraud  of  i 
comes  a  trustee  for  the  grantor.    Raasch  v.  L 

2.  A  constructive  trust  Is  excepted  from  the  < 
statute  of  frauds,  and  parol  testimony  Is  adi 
the  circumstances  under  which  an  alleged 
veyance  of  land  was  made.    Raasch  v.  Lund 

Usury. 

Transaction  held  to  be  usurious.    Sanford  v. 
Vendor  and  Purchaser.    See  Pasties,  5. 

1.  Where,  with  knowledge  of  all  the  facts  < 
scission  of  a  contract  for  the  sale  of  land  m 
vendee  does  some  act  which  prevents  him  f 
vendor  in  statu  quo,-  he  cannot  claim  a  resi 
v.  Tate 

2.  An  executory  contract  for  sale  of  lands 
the  homestead,  not  signed  by  the  wife,  is  obi 
husband,  except  as  to  the  homestead.    Davit 

3.  The  burden  of  proof  Is  upon  one  who  claii 
nocent  purchaser  of  property  procured  by 
lish  that  he  bought  without  knowledge  o: 
fraud.    Justice  v.  Shaw  

4.  Agreement  to  "give  a  good  and  sufficient  wa 
abstract"  contemplates  a  merchantable  tit 
Christner 

6.   Contract  held  Joint.    Raddatz  v.  Christner 

6.  An  equivocal  answer  intended  to  convey  to  s 
chaser  of  land  a  false  impression,  but  for 
not  have  contracted,  held  to  justify  settinj 
tract.    Campbell  v.  Peterson  
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Venue.    See  Partnership,  1. 

A  suit  to  establish  an  equitable  mortgage  on  realty  is  properly 
brought  In  the  county  where  the  realty  is  situated,  and  sum- 
mons may  issue  to  any  county  where  a  defendant  may  be 
found.    Miles  v.  Martin 261 

Warehousemen. 

1.  Under   its   general   police   power,   the   state   may   regulate    - 
charges  at  public  stock-yards.    Union  Stock  Yards  Co.  v.  Ne- 
braska State  Railway  Commission    224 

2.  The  legislature  may  delegate  to  the  state  railway  commission 
power  to  fix  and  regulate  charges  at  public  stock-yards. 
Union  Stock  Yards  Co.  v.  Nebraska  State  Railway  Com- 
mission    224 

3.  An  order  of  the  state  railway  commission  fixing  a  charge  to 
be  made  for  corn  furnished  by  a  public  stock-yards  company 
to  its  patrons,  allowing  nothing  for  the  use  of  the  property 
engaged  in  the  service,  held  erroneous.  Union  Stock  Yards 
Co.  v.  Nebraska  State  Railway  Commission   224 

Waters.    See  Tbial,  15. 

1.  A  dam  built  across  a  creek  to  impound  water  is  within  the 
exception  in  sec.  3444,  Rev.  St.  1913/  providing  that  a  reser- 
voir holding  water  back  and  raising  it  for  application  to 
lands  of  a  higher  level  or  to  give  a  greater  head  for  power 
shall    not   be   considered   a   "storage   reservoir."     Barnum 

v.  Handschiegel  694 

2.  An  upper  riparian  owner  who  constructs  a  dam  across  a 
creek  channel  is  net  liable  for  damages  arising  from  the 
breaking  of  the  dam,  unless  it  has  been  negligently  con- 
structed or  maintained.    Barnum  v.  Handschiegel 594 

3.  In  an  action  for  damages  from  breaking  of  a  dam  across 
a  creek,  the  burden  of  proof  is  on  plaintiff;  but,  when  he 
has  established  the-  breaking  and  resulting  injury,  he  makes 
a  prima  facie  case,  and  defendant  must  then  show  that  the 
dam  was  not  negligently  constructed  or  maintained.  Bar- 
num v.  Handschiegel  594 

4.  Rights  and  duties  of  owners  of  an  irrigation  system,  with 
reference  to  bridges  over  public  highway,  stated.  Daw  sen 
County  Irrigation  Co.,  v.  Dawson  County 692 

Wills.    See  Partition. 

1.  Notice  of  probate  of  a  will  as  provided  in  sec.  1303,  Rev. 
St.  191S,  held  sufficient  to  confer  jurisdiction.  In  re  Estate 
of  Kelly  513 
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Wills — Concluded. 

2.  The  county  court  has  power  to  vacate  judgment  of  probate 
procured  by  fraud  and  to  permit  a  contest  of  the  will.    In 

re  Estate  of  Kelly 524 

3.  A  judgment  of  probate  on  a  proper  petition  after  legal  notice, 
and  not  challenged  for  a  year  and  a  half,  should  not  be 
vacated  on  doubtful  or  equivocal  proofs  on  the  issue  of  tes- 
tator's incompetency  or  of  undue  influence.     In  re  Estate 

of  Kelly 524 

4.  Evidence  on  issues  of  incompetency  and"  of  undue  influence 
held  insufficient  to  sustain  findings  for  plaintiff  on  his  peti- 
tion to  vacate  judgment  of  probate  and  to  contest  the  will. 

In  re  Estate  of  Kelly  , 524 

5.  Devise  construed  to  convey  a  life  estate,  with  remainder 
over.    Kluge  v.  Kluge 534 

6.  Where  the  name  of  a  deceased  child  was  inadvertently  in- 
•     sorted  in  a  will  instead  of  that  of  a  living  child,  the  dis- 
trict court  has  power  to  correct  the  mistake.    Mohr  v.  Harder  545 

7.  A  contract  to  take  a  boy  "as  a  son"  and  give  him  "a  child's 
share  of  my  property"  is  sufficiently  definite  as  to  what  the 
boy  is  to  receive,  notwithstanding  the  fact  that  a  child  may 
be  disinherited  by  will,  or  that  it  is  uncertain  how  many 
heirs  there  will  be.     Parks  v.  Burney   572 

8.  Devise  held  to  create  an  estate  upon  a  condition  subsequent. 
Marble  v.  City  of  Tecumseh  625 

9.  Where  a  city  falls  to  comply  with  a  condition  attached  to  a 
devise  of  land  for  a  public  park  within  a  reasonable  time, 
heirs  of  testatrix  may  sue  to  recover  the  property.    Mar- 
ble v.  City  of  Tecumseh  625 

16.  If  a  deed  or  will  conveys  an  absolute  title,  an  Inconsistent 
clause  limiting  the  title  will  be  disregarded.    Orant  v.  Hover  730 

11.  When  there  are  different  provisions  in  a  will  as  to  the  dispo- 
sition of  specified  property,  they  must  be  construed  together, 

to  ascertain  the  testator's  intention.    Orant  v.  Hover  ......  730 

12.  A  devise  in  fee  simple  and  an  attempt  to  devise  over  must 
be  construed  together,  to  ascertain  whether  the  testator  in- 
tended to  convey  a  life  estate  to  one  and  remainder  to  an- 
other.    Grant  v.  Hover  730 

13.  Will  construed,  and  held  to  give  daughters  a  life  estate, 
with  remainder  to  "their  children  or  heirs."    Orant  v.  Hover  730 

14.  "Children  or  heirs"  construed  to  be  children  of  devisees,  if 
they  left  any;  otherwise,  their  natural  heirs.    Orant  v.  Hover  730 
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